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From  Judge  WiUard. 

I  have  examined  Mr.  Barbour's  Treatise,  and  have  a  high  opinion  both  of  its  plan  and  eze- 
cation.  It  eoibraces  a  subject  of  extensive  importance,  and  will  be  found  eminently  useful  to 
those  who  are  entrusted  with  the  administration  of  criminal  law.  As  a  compendium  of  that 
branch  of  our  jurisprudence,  it  will  be  interesting  also  to  the  general  reader.  A  work  of  tliis 
kind  has  long  been  needed  in  this  state.  No  lawyer  or  magistrate  will  deem  his  library  com- 
plete without  it.  Mr.  Barbour  has  exhibited  industry  and  discrimination  in  the  arrangement 
of  the  subject,  and  the  selection  of  his  cases  to  support  the  text.  It  thus  becomes  valuable 
as  a  digest  and  book  of  reference.  The  forms,  whioh  are  arranged  in  the  appendix,  are  suf. 
ficiently  comprehensive,  and  are  carefully  prepared.  They  add  much  to  the  value  of  the 
book,  especially  for  justices  and  others,  for  whose  use  they  were  mainly  intended. 

Saratoga  Springs,  January  15th,  1841. 

JOHN  WILLARD. 


Prom  Samuel  Stevetu^  Esq, 

Albany,  January  Slst,  1841. 
W.  &  A.  Gould  &  Co. 

Gknt. 

I  have  perused  with  attentk>n,  and  I  must  add  with  high 
gratification,  Mr.  Barbour's  work  on  criminal  law.  It  is,  I  believe,  the  only  original  work  on 
that  branch  of  the  law  which  has  been  attempted  in  this  state.  So  far  as  my  humble  opinion 
can  add  any  thing  to  the  deservedly  high  reputation  of  the  author  for  industry  and  learning, 
it  affords  me  much  pleasure  to  recommend  this  book  to  the  profession,  as  a  work  every  way 
worthy  of  the  important  branch  of  the  law  of  which  it  treats.  The  perspicuous  exposition  of 
the  principles  of  criminal  law ;  the  clear  definition  of  the  various  kinds  and  grades  oi  ofiTences ; 
together  with  the  great  variety  of  precedents  for  the  necessary  process  and  proceedings  in  the 
various  stages  of  criminal  prosecutions,  must  render  the  work  mvaluable— indeed,  ahnost  indis. 
pensible  to  the  magistrate  who  has  not  had  the  advantage  of  a  professional  education. 
Respectfully  and  truly  yours, 

SAMUEL  STEVENS. 


From  ^.  HiU,  Jun,  Esq. 

Amsterdam,  January  ^d,  1841. 
Mbsses.  Wm.  Sl  a.  GrouLO  6l  Co. 

Accept  my  thanks  for  the  opportunity  afibrded  me 
of  perusing  Mr.  Barbour's  forth-coming  work  on  criminal  law.  I  have  devoted  considers, 
ble  attention  to  it,  and  am  gratified  to  witness  the  success  with  which  he  has  explored  this 
hitherto  somewhat  neglected  but  eminently  interesting  and  important  department  of  legal 
science.  No  other  American  treatise,  upon  a  similar  puin,  has,  to  my  knowledge,  been  given 
to  the  public ;  although  the  absence  of  one  has  long  been  the  subject  of  regret,  and  the  occa. 
sion  of  serious  embarrassment.  Mr.  Barbour  can  hardly  be  too  highly  commended  for  having 
completely  obviated,  as  I  think  he  has,  the  deficiency  mentioned.  The  volume  in  question 
cannot  fiul  to  prove  a  most  valuable  acquisition  to  our  law  libraries ;  indispensible,  indeed,  to 
every  professional  man,  and  magistrate,  whose  duties  call  them  to  participate  in  the  adminis. 
totion  of  criminal  justice. 

Youn,  &c. 

N.  HILL,  Jr. 
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PREFACE 


The  object  of  this  treatise,  as  its  title  indicates,  is  two- fold ;  ^rs^,  to 
iurnish  a  summary  of  the  criminal  law  of  this  state,  which  shall  be  use- 
ful, not  only  to  the  magistrate,  but  to  the  judges  of  the  higher  criminal 
courts,  to  district  attomies,  and  to  the  members  of  the  legal  profession 
generally ;  and,  secondly^  to  give  a  practical  exposition  of  the  jurisdic- 
tion, duty,  and  authority  of  justices  of  the  peace  in  criminal  cases. 
There  have  been  various  republications  of  English  works  on  criminal 
law,  but  as  yet  there  has  been  nothing  offered  to  the  profession  having 
exclusive  reference  to  the  criminal  law  of  this  state,  and  designed  to 
illustrate  its  provisions.  And  the  same  remark  is  applicable  as  respects 
the  criminal  jurisdiction  of  justices  of  the  peace. 

As  to  the  importance  of  the  subjects  here  treated  of,  there  can  be  but 
one  opinion.  A  knowledge  of  the  criminal  law,  which  Sir  William 
Blackstone  observes,  ^  teaches  the  nature,  extent,  and  degree  of  every 
crime,  and  adjusts  to  it  its  adequate  and  necessary  penalty,"  is  of  suffi- 
cient consequence  to  demand  the  attention  of  every  individual  in  the 
state.  And  as  that  great  master  of  this  branch  of  jurisprudence,  Sir 
Michael  Foster,  has  also  said,  ^  No  rank  or  elevation  in  life,  no  upright- 
ness of  heart,  no  prudence  or  circumspection  of  conduct  should  tempt  a 
man  to  conclude  that  he  may  qot,  at  some  time  or  other,  be  deeply  in- 
terested in  these  researches.  The  infirmities  of  the  best  among  us,  the 
vices  and  ungovernable  passions  of  others,  the  instability  of  all  human 
affairs,  and  the  numberless  unforeseen  events  which  the  compass  of  a 
day  may  bring  forth,  will  teach  us,  (upon  a  moment's  reflection,)  that 
to  know  with  precision  what  the  laws  of  our  country  have  forbidden,  and 
the  deplorable  consequences  to  which  a  wilful  disobedience  may  expose 
OS,  18  a  matter  of  universal  concern."  And  if  it  is  essential  for  the  peo- 
ple at  lai^  to  have  some  knowledge  of  the  criminal  law,  to  the  end  that 
they  may  avoid  offending  against  it,  it  is  at  least  equally  necessary  that 
judges  and  magistrates  appointed  to  enforce  that  law  should  be  familiar 


Digitized  by 


Google 


viii  PREFACE. 

with  its  provisions,  in  order  that  they  may  not  do  injustice  to  the  public* 
and  bring  disgrace  upon  themselves  and  their  office.  In  the  language  of 
our  mottOi 

**  To  do  joBtice,  and  ezeeute  the  kw, 
They  should  know  it,————" 

Nor  is  it  less  requisite  that  they  should  know  how  to  administer  the 
criminal  law.  A  mere  theoretical  knowledge  of  its  prohibitions  and  re- 
quirements will  not  suffice  to  qualify  a  person  for  the  energetic  and  faith- 
ful discharge  of  his  duties  as  a  magistrate.  He  must,  in  addition  to  the 
theory f  understand  the  practice  in  criminal  proceedings  before  him. 

Public  peace  and  private  security  depend,  in  no  inconsiderable  de- 
gree, upon  the  intelligence  and  promptness  of  magistrates.  Whether 
acting  ministerially  as  conservators  of  the  peace,  or  judicially  in  taking 
the  examination  of  offenders — as  members  of  courts  of  special  sessions, 
or  upon  summary  convictions,  their  powers  are  very  extensive  and  im- 
portant. And,  considering  the  danger  of  injury  to  the  public,  on  the 
one  hand,  by  their  allowing  the  guilty  to  escape— or  to  the  party,  on  the 
other,  by  putting  his  liberty,  reputation,  or  even  life  in  jeopardy  for  want 
of  knowledge  or  accuracy,  the  necessity  of  a  guide,  both  as  to  the  law 
and  practice  in  criminal  cases,  must  be  apparent.  And  this  necessity 
will  be  still  more  obvious,  when  we  reflect  that  by  far  the  greater  propor- 
tion of  the  magistrates  in  this  state  do  not  come  from  the  legal  profes- 
sion, but  from  the  farm — the  store — the  workshop.  They  are  men  of 
great  intelligence,  as  well  as  integrity,  generally  speaking  ;  but  without 
having  pursued  a  course  of  legal  study,  how  are  they  to  obtain  a  com- 
petent knowledge  of  the  criminal  law,  or  of  their  duties  under  it,  from 
such  works  as  Bum,  Blackstone,  Hawkins,  Hale,  and  Chitty  7 

It  is  certainly  surprising,  that  among  all  the  works  upon  the  different 
branches  of  jurisprudence  which  have  been  written  and  published  in 
this  state,  there  has  been  none  upon  criminal  law ;  and  that  among  the 
many  excellent  treatises  intended  to  aid  justices  of  the  peace  in  the  per- 
formance of  their  duties,  there  is  none  which  is,  exclusively,  or  to  any 
considerable  extent,  devoted  to  the  criminal  branch  of  their  jurisdiction. 
While  Cowen,  Edwards,  Waterman,  Dunlap,  and  others,  have  most 
ably,  learnedly,  and  thoroughly  examined  and  elucidated  the  civil  juris- 
diction  of  justices  of  the  peace,  they  have  either  wholly  disregarded 
the  criminal  jurisdiction  of  those  officers,  or  made  it  a  secondary  feature 
in  the  plan  of  their  respective  works.  To  supply  these  omissions,  in 
some  degree,  this  work  was  undertaken ;  with  a  resolute  determination 
on  the  part  of  the  author  to  make  it  accurate,  at  least,  if  it  should  pos- 
sess no  other  merit.    As  the  usefulness  of  such  a  work  as  the  present 
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depends,  in  a  great  measure,  upoil  its  accuracy  tad  autiiori^,  tht  audior 
has  derived  his  principles  directly  either  from  the  statute,  or  from  works 
on  criminal  law  of  standard  reputation ;  and  has  uniformly  referred  to 
tbe  sources  whence  those  principles  have  been  deduced ;  thus  enabling 
the  reader  to  bring  the  accuracy  of  each  statement  to  the  test,  at  onee. 

It  has  been  a  task  of  no  slight  difficulty,  to  give  a  comprehensive  view 
d*  the  criminal  law  of  this  state,  as  modified  by  the  revised  statutes,  and 
of  tbe  various  criminal  proceedings  before  justices  of  the  peace,  in  & 
clear  and  intelligible  manner,  and  at  the  same  time  to  compress  the 
work  within  such  a  compass  that  it  m^t  be  accessible  to  those  who 
are  disposed  to  lock  upon  **  a  great  book  as  a  great  evil."  In  endeavor*' 
ing  to  accomplish  both  these  objects,  it  is  to  be  hoped  that  obscurity  has 
not  bem  produced,  on  the  one  hand,  nor  any  thing  absolutely  mdispen^ 
sable  omitted,  on  the  other.  In  a  subject  so  vast  as  that  of  criminal  law, 
reirenckment  has  been  found  exceedingly  difficult. 

As  tbe  subject  of  Evibehce  is  one  of  great  importance  as  well  as  of 
difficulty,  particular  attention  has  been  paid  to  that  head,  and  no  paina 
have  been  spared  to  make  it  accurate  and  useful. 

As  the  book  is  intended  mainly  for  the  use  of  a  class  who  are  not  very 
fiuniliar  with  law  bodu,  or  legal  phraseology,  it  has  been  the  aim  of  the 
author  to  avoid  all  unnecessary  technicalities  and  Latin  or  law  French 
phrases,  except  those  in  such  common  use  as  to  be  generally  understood. 
A  collection  of  forms,  most  commonly  in  use  in  criminal  proceedings 
before  justices  of  the  peace,  will  be  found  in  the  Appendix ;  to  which 
appendix  there  is  a  separate  index.  For  many  of  these  forms,  with  some 
alterations,  the  author  is  indebted  to  a  late  excellent  edition  of  Edwards' 
Treatise,  by  Mr.  McMaster.  It  was  the  original  intention  to  number  all 
the  forms  given,  and  to  refer  to  them  in  the  text  by  theur  numbers.  But 
m  preparing  the  appendix,  it  was  found  necessary  to  intersperse  several 
fenns  not  originally  contemplated ;  and  as  the  text  was  then  printed, 
these  additional  forms  could  not  be  numbered  or  referred  to  there.  It  is 
hoped,  however,  no  inconvenience  will  arise  from  this  circumstance. 
The  appendix  will  be  found  particularly  fiill  under  the  head  of  wak- 
XAHTS ;  a  form  being  given,  it  is  believed,  for  every  ofience  mentioned 
m  the  text,  and  as  respects  some  of  the  higher  ofiences,  and  those  which 
are  divided  into  several  degrees,  a  variety  of  forms  are  given,  and  adapt- 
ed to  each  degree  of  the  offence. 

No  fonns  of  indictments  or  other  proceedings  in  the  higher  criminal 
ooorts  have  been  given.  To  have  included  them  in  the  Appendix  would 
have  awelled  this  book  beyond  all  reasonable  compass,  and  they  would 
have  been  in  the  way  of  the  justice.    Besides :  theur  importance  demands 
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that  they  should  have  a  place  by  tbemaeWes  in  some  work  exclurivety 
confined  to  criminal  law. 

A  list  of  the  abbreviations  used  in  referring  to  the  authorities  is  pre- 
fixed. Wherever  the  revised  statutes  are  referred  to,  thejirst  edition 
is  intended,  unless  otherwise  mentioned. 

The  author  cannot  close  this  preface  without  expressing  his  gratitude 
to  the  H(».  EiSEK  CowBif»  one  of  the  judges  of  the  supreme  court,  and 
the  Hon.  John  Willard,  circuit  judge  of  the  fourth  circuit,  for  the  in- 
terest they  have  taken  in  this  woi^  and  for  many  important  sug- 
gesti(»is  relative  to  its  plan  and  arrangement ;  and  to  Nicholas  Hill, 
jun.,  Esq.,  one  of  the  learned  editors  of  Phillipps'  Evidence,  for  much 
valuable  advice^  and  the  use  of  a  few  manuscript  heads  of  a  work  some- 
what similar  to  the  present,  projected  by  him  some  years  since. 

.  The  author  has  used  his  best  endeavors  to  discharge  a  portion  of  that 
debt,  which,  accordbg  to  Lord  Coke,  every  lawyer  owes  to  his  profes^ 
sbn ;  and  he  now  submits  the  results  of  those  endeavors  to  the  candor 
of  a  generous  professbn,  and  an  enlightened  magistracy, 

8AS4TQQA  Snofoe,  Janoirj  S8th,  1841 « 
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TREATISE,  &c. 


BOOK  I. 

Off  CriiBet  In  Cteneral;  and  off  Fele?«ie«. 


CHAPTER  I. 

^f  e^xlmtu  Cn  OfmfraL 

A  crime  has  been  defined  to  be  an  act  committed  or  omitted  in  viola- 
tion of  a  public  law,  either  forbidding  or  commanding  it(a) 

Our  revised  statutes  have  affixed  a  precise  technical  meaning  to  the 
terms  **  crime''  and  ^  offence/'  by  declaring  that  when  used  in  any  stat- 
ute, they  shall  be  construed  to  signify  any  offence  for  which  any  criminal 
punishment  may,  by  law,  be  inflicted. (6)  And  the  term  "infamous 
crime''  includes  every  offence  punishable  with  death  or  by  imprisonment 
m  the  state  prison.(c) 

Crimes,  both  by  statute  and  at  common  law,  are  divided  into  two 
great  classes,  Yiz.  felonies  and  misdemeanors. 

In  this  chapter,  we  propose  to  show  the  leading  characteristics  of  each 
speciea  of  offence,  and  the  distinction  between  the  two  classes.  The  re- 
mainder of  the  First  Book  will  be  devoted  to  Felonies ;  and,  in  the  Second 
Book,  we  shall  treat  of  Misdemeanors. 


(a)  4  Black.  Com.  5.  ouf "  and  ''  criminal,"  and  ''  felonioui- 

(6)  2  R.  S.  702,  §  33.  ly"  and  <' criminally,''  are  made  synon- 

(e)  Id.  ib.  §  32.    But  by  an  amend-  ymous.    See  2d  ed.  §  31. 
sent  to  the  statute,  the  wordf  *'  feloni- 
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16  OF  GRIMES  IN  GENERAL.  [Book  I. 

And,  firsts  we  shall  proceed  to  state  the  principal  points  respecting 
felonies. 

The  term  felony,  originally  embraced  all  offences  which,  at  common 
law,  were  followed  by  a  total  forfeiture  of  goods  or  lands,  or  both.(d) 
And  notwithstanding  that  in  our  state  this  ingredient  in  the  punishment 
of  offences  was  long  since  almost  entirely  abolished,  yet  the  term  "  felo- 
ny" continues  to  be  used  as  denoting  nearly  the  same  crimes  which  were 
included  by  it  before  their  common  law  characteristic  of  forfeiture  was 
taken  from  them. 

By  the  revised  statutes,  it  is  now  provided  that  the  term  ^  felony, 
when  used  in  any  statute,  ^  shaH  be  construed  to  mean  an  offence  for 
which  the  offender,  on  conviction,  shall  be  liable  by  law  to  be  pun- 
ished by  death  or  by  imprisonment  in  a  state  prison.''(e) 

In  order,  therefore,  to  determine  whether  any  given  offence  be  a  felony 
or  not,  we  have  only  to  inquire  what  grade  of  punishment  is  affixed  to  it. 
If  it  be  punisiiaSie  with  death,  or  with  imprisoment  in  the  state  prison, 
^abSQJul&ijr,  whether  for  a  long  or  a  short  time,  it  is  clearly  a  felony. 
There  are,  however,  many  cases  in  which  the  punishment  is  in  a  meas- 
ure confided  to  the  discretion  of  the  tribunal  pronouncing  the  sentence ; 
and  where  the  offender  may  be  sentenced  to  imprisonment  either  in  the 
state  prison  or  in  a  county  jail.  We  have  heard  it  questioned  whether 
offences  punishable  in  this  alternative  mode  could  be  regarded  as  com- 
ing within  the  above  statutory  definition  of  felony.  But  inasmuch  as,  in 
all  these  cases,  the  offender  is  liable  to  punishment  by  imprisonment  in  the 
state  prison,  the  offence  is  as  distinctly  a  felony  as  though  the  court  had  no 
discretion,  and  the  punishment  were  imprisonment  in  the  state  prison  only. 

Felonies  are  of  two  kinds:  1.  At  common  law :  2.  By  statute. 

A  great  number  of  offences  are  recognized  as  felonies  by  the  common 
law,  independent  of  any  statutory  enactments,  and  are  divided  by  an 
ancient  writer  into  offences  against  the  life  of  another,  as  murder,  man- 
slaughter, felo  de  se,  &c. ;  against  his  habitation^  as  burglary,  arson,  or 
house-breaking;  and  9Lga\nsi  public  justice,  as  breach  of  prison,  &c.(/) 

Several  species  of  crimes  coming  under  the  general  denomination  of 
felonies  are  defined,  and  the  punishment  thereof  prescribed  in  the  first 
chapter  of  the  fourth  part  of  the  revised  statutes,  (g-)  As  it  is  not  de- 
clared in  the  revised  statutes,  however,  that  no  other  offences  than  those 
there  enumerated  shall  be  deemed  felonies,  there  can  be  no  doubt  that 


(d)  4  Black.  Com.  95.    1  Run.  on       (/)  8  Inst  I. 
Cr.  42.  (g)  2  R.  S.  656. 

(e)  2R.  S.702,  §90. 
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whatever  was  a  fetony  at  common  law,  previous  to  the  adoptbn  of  those 
statutes,  is  still  indictable  as  such.  But  by  a  subsequent  section  of  the 
tame  chapter,  all  punishnifints  prescribed  by  the  common  law  for  any 
oflence  spedfied  in  that  chapter,  and  for  the  punishment  of  which  provis- 
ion is  therein  made,  are  prohibited.  (A)  We  do  not,  however,  i*ecollect 
any  common  law  offences,  excepting  misdemeanors,  which  are  not  em- 
braced in  the  chapter  of  the  revised  statutes  referred  to ;  and  it  appears 
by  the  note  of  the  revisers,  to  this  last  mentioned  section,  that  it  was 
their  intention  to  include  every  known  offence  of  a  higher  grade  than 
misdemeanors,  (t)  The  question  has  been  frequently  raised,  more  espe- 
cially smce  the  revision  of  our  laws,  whether  an  mdictment  should  be 
drawn  as  at  the  common  law,  or  should  appear  to  be  founded  upon  a 
statutory  provision  which  is  applicable  to  the  offence.  In  determining 
this  question,  the  following  rules  are  to  be  observed :  Where  an  offence 
is  created  by  statute,  or  the  statute  declares  a  common  law  offence,  com- 
mitted under  peculiar  circumstances,  not  necessarily  included  in  the  ori- 
ginal offence,  punishable  in  a  different  manner  from  what  it  would  be 
punished  without  such  circumstances — or  where  the  nature  of  the  com- 
mon law  offence  is  changed  by  statute  from  a  lower  to  a  higher  grade ; 
as  where  a  misdemeanor  is  declared  a  felony^  the  indictment  must  be 
drawn  in  reference  to  the  provisions  of  the  statute,  and  conclude  contra 
formam  ftatuti;  but  where  the  statute  is  only  declaratory  of  what  was 
previously  an  offence  at  common  law,  without  adding  to  or  altering  the 
punishment,  the  indictment  need  not  conclude  contra  formam^  &cc.{k) 

With  regard  to  felonies  created  by  statute,  it  seems  clear  that  not  only 
those  crimes  which  are  made  felonies  in  express  words,  but  also  those 
crimes  which  are  to  be  punished  by  death,  or  imprisonment  in  the  state 
prison,  by  any  statute,  become  felonies  thereby,  whether  the  word  "  fel- 
onjT*  be  mentioned  or  omitted. (2) 

Where  a  statute  makes  an  offence  felony,  which  was  before  only  a 
misdemeanor,  it  cannot  be  punished  as  a  misdemeanor.(in) 

An  offence  shall  never  be  made  felony  by  the  construction  of  any 
doobtfiil  and  ambiguous  words  of  a  statute ;  and,  therefore,  if  it  be  pro- 
hibited under  **  pain  of  forfeiting  all  that  a  man  has,"  or  of  ^  forfeiting 
body  and  goods,"  &c.,  it  shall  amount  to  no  more  than  a  high  misde- 
meanor, (n) 


a)  Id.  701,  §  16.  (0  1  Ru88.  on  Cr.  42. 

(0  Ravisen'  Notes,  part  4,  p.  89.  (m)  1  Ld.  Raym.  711.    3  Salk.  198. 

(k)  People  ▼.  Enoch,  13  Wend.  Rep.  (n)  1  Hawk.  P.  C.  eh.  40,  §  3. 
173.    3  Binn.  Rep.  339.    6  id.  182. 
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Where  an  offence  is  created  by  statute,  which  was  not  an  offence  by 
the  common  law,  it  is  a  general  rule,  that  the  indictment  must  charge 
the  offence  to  have  been  committed  under  tl^  circumstances,  and  with 
the  intent  mentioned  in  the  statute,  which  of  course  contains  the  only 
appropriate  definition  of  the  crime,  (o) 

A  new  felony  created  by  statute  has  all  the  incidents  it  would  have  at 
common  law.  Therefore,  the  procurors  or  abettors  are  principals  or 
accessories  upon  the  same  circumstances  which  would  make  them  so  at 
common  law  ;  though  the  act  be  silent  as  to  abettors  or  accessories,  (p) 

Misprison  of  felony  is  a  concealment  of  felony,  or  a  procuring  the  con- 
cealment thereof,  whether  it  be  felony  by  the  common  law  or  by  stat- 
ute ;  and  silently  to  observe  the  commission  of  a  felony  without  using 
any  endeavors  to  apprehend  the  offender,  is  a  misprison — a  man  being 
bound  to  discover  the  crime  of  another  to  a  magistrate  with  all  possible 
expedition.  (9) 

2.  MISDEMEANORS. 

A  misdemeanor  is  any  crime  less  than  a  felony ;  and  the  terms  ^  fel- 
ony^ and  "^  misdemeanor*'  are  generally  used  in  contradistinction  to  each 
other.(r)  If  the  offence,  therefore,  is  not  punishable  in  any  event  by  im- 
prisonment m  the  state  prison,  or  by  death,  it  is  a  misdemeanor. 

A  variety  of  misdemeanors  are  enumerated  in  the  first  chapter  of 
the  fourth  part  of  the  revised  statutes.  («)  And  in  various  other  parts 
of  the  revised  statutes  a  great  number  of  offences  are  declared  to  be 
misdemeanors.  Besides  these,  there  are  a  great  many  offences  of  a 
public  nature  which  do  not  depend  upon,  and  which  are  not  defined  by 
any  statute,  but  which  are  nevertheless  misdemeanors,  and  punishable  at 
common  law. 

Whatever  amounts  to  a  public  wrongs  is  said  to  be  indictable  ;  and  if 
it  is  not  a  felony,  may  be  punished  as  a  misdemeanor,  at  common  law, 
unless  otherwise  provided  by  statute.  (^) 

It  may,  perhaps,  be  well  to  observe,  in  this  place,  that  not  only  the 
actual  commission  of  offences  prohibited  by  law,  is  punishable,  but  like- 
wise all  attempts  to  commit  such  offences.(ti)  Thus,  it  is  provided  by 
the  revised  statutes,  that  every  person  who  shall  attempt  to  commit  an 
offence  prohibited  by  law,  and  in  such  attempt  shall  do  any  act  towards 


(0)  2  Yerger,  22.    I  Bailey,  144.  («)  2  R.  S.  689,  &c. 

(p)  1  Letch,  76.  (0  1  Rtisf.  on  Cr.  48.    1  IkU.  388, 

(9)  1  Russ.  on  Cr.  43.    1  Hawk.  P.  C.  2  Browne's  R.  261. 

ch.  20,  8.  2,  and  ch.  50,  s.  1,  2.  (u)  1  Rqss.  on  Cr.  44. 


(r)  Id.    ib. 
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the  commission  of  such  offence,  but  shall  fail  in  the  perpetration  thereof, 
or  shall  be  prevented  or  intercepted  in  executing  the  same  ;  upon  con- 
viction thereof,  shall,  in  cases  where  no  provision  is  made  by  law  for  the 
punishment  of  such  attempt,  be  punished  as  follows : 

1.  If  the  offence  attempted  to  be  committed  be  such  as  is  punishable  by 
the  death  of  the  offender,  the  person  convicted  of  such  attempt  shall  be 
puDished  by  imprisonment  in  a  state  prison  not  exceeding  ten  years. 

2.  If  the  offence  so  attempted  be  punishable  by  imprisonment  in  a  state 
prison  for  four  years  or  more,  or  by  imprisonment  in  a  county  jail,  the  per- 
son convicted  of  such  attempt  shall  be  punished  by  imprisonment  in  a 
state  prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term  not  ex- 
ceeding one  half  the  longest  term  of  imprisonment  prescribed  upon  a 
conviction  for  the  offence  so  attempted. 

3.  If  the  offence  so  attempted  be  punishable  by  imprisonment  in  a 
state  prison  for  any  term  less  than  four  years,  the  person  convicted  of 
such  attempt  shall  be  sentenced  to  imprisonment  in  a  county  jail  for  not 
more  than  one  year. 

4.  If  the  offence  so  attempted  be  punishable  by  a  fine,  the  offender 
shall  be  liable  to  a  fine  not  exceeding  one  half  of  the  largest  amount 
which  may  be  imposed  upon  a  conviction  for  the  offence  so  attempted. 

5.  If  the  offence  so  attempted  be  punishable  by  imprisonment  and  by 
a  fine,  the  offender  may  be  punished  by  both  imprisonment  and  fine  not 
exceeding  one  half  of  the  longest  time  of  imprisonment  and  one  half  of 
the  greatest  fine  which  may  be  imposed,  upon  a  conviction  for  the 
offence  so  committed. (v) 

But  no  person  shall  be  convicted  of  an  attempt  to  commit  an  offence 
when  it  shall  appear  that  the  crime  intended  or  the  offence  attempted 
was  actually  perpetrated,  (u?)  Nor  when  it  shall  appear  that  he  has  been 
previously  acquitted  on  a  trial  for  the  principal  offence. (x) 

A  person  may  be  convicted  of  an  attempt  to  commit  an  offence,  upon 
an  indictment  for  the  commission  of  the  crime  itself  (y) 

An  attempt  to  commit  a  statutory  misdemeanor,  as,  an  indecent  as- 
laulty  is  indictable  as  a  misdemeanor.(z) 


W  ? I^A^L §  ^-  {y)  l^J*>-  f  27- 


(v)  Id.  702,  §  26.  Iz)  6  Car.  k  P. 

(X)  Id.  lb.  §  28. 
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CHAPTER  II. 

Crimes  of  the  degree  of  felony  cognizable  by  the  laws  of  this  state  are 
primarily  divided  into  the  following  classes :  I.  Crimes  punishable  with 
death.  11.  Offences  against  the  person,  punishable  by  imprisonment  in 
a  state  prison.  III.  Offences  against  property,  punishable  by  imprison- 
ment in  a  state  prison.  lY.  Offences  affecting  the  administration  of  jus- 
tice, punishable  by  imprisonment  in  a  state  prison.  Y.  Offences  against 
the  public  peace  and  public  morals,  and  other  miscellaneous  offences  pun- 
ishable by  imprisonment  in  a  state  prison.  These  general  heads  will  be 
again  subdivided,  as  occasion  may  suggest. 


I.  Crimbs  punishable  with  Death. 
The  first  observation  we  shall  make  under  this  head  will  be  to  notice 
the  spirit  of  humanity  which  breathes  through  our  criminal  code,  as  con- 
trasted with  that  of  England.  At  the  time  Blackstone  wrote  his  com- 
mentaries, there  were  no  less  than  one  hundred  and  sixty  capital  offences 
known  to  the  laws  of  that  country.(a)  And  although  the  number  has 
been  much  diminished  since  that  time,  there  are  no  less  than  sixteen  of- 
fences still  punishable  with  death  in  England. (ft)  In  this  state  there  are 
but  three  offences  punishable  with  death,  viz.  Treason,  Murder,  and 
Arson  in  the  first  d^ree^  as  those  crimes  are  severally  defined  in  the  re- 
vised statutes.(c) 

1.  TREASON. 

This  offence  stands  highest  on  the  list  of  crimes,  because  it  strikes  di- 
rectly at  the  welfare  of  society.  At  common  law  and  by  statute  in 
England,  a  great  variety  of  acts,  and  even  of  imaginations,  are  declared 
to  be  treason,  and  the  punishment  is  of  the  most  horrible  descriptioD.  In 
this  state,  however^  the  statute  specifies  but  three  acts  as  amounting  to 
treason :  1st,  Levying  war  against  the  people  of  this  state,  within  the 


346 


a)  4  Black.  Com.  18.  (c)  2  R.  S.  666, 7. 

'6)  Maugham's  Outlines  of  Cr.  Law, 
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state ;  or  dnd^  A  combmatiofi  of  two  or  more  persons  l^  force  to  usurp 
the  goverDment  of  this  state,  or  to  orertura  the  same,  evidenced  by  a 
forcible  attempt  made  within  this  state,  to  accomplish  such  purpose ;  or 
3rd,  Adhering  to  the  enemies  of  this  state  while  separately  engaged  in 
war  with  a  foreign  enemy  in  the  cases  prescribed  in  the  constitution  of 
the  United  States,  and  givbg  to  such  enemies  aid  and  comfort  in  this 
slate  and  elsewhere.  (^)  At  common  law,  corruption  of  blood  and  for- 
feiture of  the  estate  of  the  offender  followed,  as  a  necessary  consequence, 
upon  every  conviction  for  treason.  But  by  our  revised  statutes  it  is  de- 
dared  that  whenever  any  person  shall  be  outlawed  upon  a  conviction 
for  treason,  the  judgment  thereupon  shall  produce  a  forfeiture  to  the  peo- 
ple of  this  state,  during  the  lifetime  of  such  person,  and  no  longer,  of  all 
his  property.(c)  And  the  third  section  of  the  fourth  article  of  the  con- 
stitution of  the  United  States  contains  a  similar  provision. 

With  regard  to  the  phrase  "  levying  war,"  in  ihe  first  subdivision  of 
the  section  of  our  statute  above  referred  to,  it  may  be  observed  that  war 
can  only  be  levied  by  employing  actual  force.  Troops  must  be  opaniy 
raised  and  embodied.  To  levi/  war,  is  to  raise,  create,  or  carry  chi  war. 
And  the  term  *^  levying  war,**  is  used  in  the  constitution  of  the  United 
States  and  in  our  revised  statutes,  in  the  same  sense  in  which  it  was  un- 
derstood in  England  and  this  eountry  to  have  been  used  in  the  statute 
35  Edw.  III.  from  which  it  was  borrowed.(/}  There  must  be  an  as- 
semblage of  persons  for  the  purpose  of  effecting  by  force  a  treasonable 
purpose.  Enlistment  of  men  to  .serve  against  the  government  is  not  suf- 
ficient. (^)  But  the  meeting  of  particular  bodies  of  men,  and  thehr 
marching  to  a  place  of  general  rendezvous,  is  such  an  assemblage  as 
ooDstitutes  levying  war.(A) 

With  respect  to  the  third  subdivision  of  the  section  of  our  statute  dc- 
ftiing  treason,  its  meaning  obviously  is,  taking  part  with  our  enemies  in 
time  of  war  and  rendering  them  actual  assistance  against  our  own  gov- 
ernment ;  either  by  joining  their  ranks  and  fighting  for  them ;  or  by  fur- 
nishing them  with  information,  or  materials,  provisions,  or  ammunition,  (t) 

In  this  state  it  has  been  decided,  1.  That  treason  against  the  United 
States  is  not  cognizable  in  the  state  courts ;  2.  That  the  offence  of  ad- 
hering and  giving  aid  and  comfort  to  the  enemies  of  the  United  States, 
is  not  treason  against  the  state  of  New- York ;  and  3.  That  treason  may 


(<0  2  R.  S.  666,  §  2.  (g)  Walk.  Am.  Uw,  492.    4  Oanch'f 

(€)  Id.  ib.  §  8.  Rep.  75. 

(/)  4  Ciaach's  Rep.  471.  (h)  Davi«»  Just.  411. 

(i)  See  Walk.  Intro.  492. 
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be  committed  against  the  state  by  opponng  the  laws,  or  forcibly  attempt- 
ing to  orertum  or  usurp  the  government,  (ft) 

IndictmentJ]  Any  number  of  overt  acts  may  be  laid  in  the  indict- 
ment ;(/)  and  proof  of  any  one  of  them  will  be  sufficient  to  mamtain  the 
count  if  it  be  a  sufficient  overt  act  of  the  species  of  treason  charged  in 
the  indictment. (m)  Where  words  or  writings  are  laid  as  overt  acts,  it 
is  sufficient  to  set  forth  the  substance  of  them ;  so  that  the  chaige  be 
reduced  to  a  reasonable  certainty.(n) 

No  evidence  can  be  given  of  any  overt  act  that  is  not  expressly  laid 
in  the  indictment ;  and  no  conviction  can  be  had  upon  any  indictment 
for  treason  unless  one  or  more  overt  acts  be  expressly  alleged  therein,  (o) 

In  the  count  for  levying  war  it  is  not  necessary  to  set  out  the  particu- 
lar acts  of  the  defendant.  It  will  be  sufficient  to  allege  generally  that  the 
defendant  assembled  with  a  multitude  armed  and  arrayed  in  a  warlike 
manner,  and  levied  war.(/>)  But  in  the  count  for  adhering  to  the  ene- 
mies of  the  state,  the  special  acts  must  be  set  forth  as  overt  acts ;  but  if 
that  the  charge  is  reduced  to  a  reasonable  certainty,  it  is  suffi- 
cient, as  in  other  cases  of  treason.  (9) 

Evidence.}  In  trials  for  treason,  no  evidence  can  be  given  of  any 
overt  act  that  is  not  expressly  laid  in  the  indictment,  (r.)  For  the  overt 
acts,  and  not  the  principal  treason,  constitute  the  chaige  against  which 
the  prisoner  has  to  direct  his  defence ;  and  whether  the  act  proved  be 
sufficient  to  constitute  an  overt  act  of  the  principal  treason  laid  in  the 
indictment,  is  matter  of  law  for  the  court  to  determine.(^)  However,  an 
overt  act  not  laid  may  be  given  in  evidence  to  prove,  if  it  amount  to  di- 
rect proof  of,  an  overt  act  which  is  laid.(0  The  time  need  not  be  proved 
as  laid,  provided  it  be  shown  to  be  within  three  years  from  the  finding 
of  the  indictment,  (ti) 

As  to  place^  an  overt  act  must  be  proved  to  have  been  committed  in 
the  proper  county,  (v) 

When  a  conspiracy  is  laid  as  an  overt  act,  the  acts  of  any  of  the  con- 
spirators, done  ill  furtherance  of  the  common  design,  may  be  given  in 
evidence  against  all.(ii^)  In  order  to  which,  I.  Prove  the  conspiracy; 
2.  Connect  the  defendant  with  it ;  3.  Connect  the  other  party  whose 


(k)  11  John.  549.  (r)  2  R.  S.  735,  §  16. 

(/)  Kel.  8.  (f)  Matt.  Dig.  407. 

(m)  1  Hale,  122.    Post  IW.  (0    4  St.  Tr.  661,   697,    708,   722. 

(n)  6  St  Tr.  58,  73.    4  id.  411.  2    Fott.  9,  22.    8  Mod.  82,  89. 

SUrk.  137.    Fo0t.  194.  (u)    9    St.    Tr.  587.      1   Salk.  288. 


(0)  2  R.  S.  735,  §  16.  Foft  7,  8. 

(p)  Foit  220.  C©)  4  St.  Tr.  410,  455. 

Id.  194,  220.  (w)  1  East  P.  C.  70.    6  St  Tr.  527. 
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acts  are  to  be  given  in  evidence,  with  the  conspiracy ;  4.  Prove  such 
acts,  and  that  they  were  done  in  furtherance  of  the  common  design.(a7) 

In  order  to  maintain  the  count  for  levying  war,  an  actual  levying  of 
war  must  be  proved,  (y)  And  in  order  to  maintain  the  count  for  adher- 
ing to  the  enemies  of  the  state,  in  addition  to  the  proof  of  overt  acts,  as 
above  mentioned,  it  must  be  shown  that  the  parties  to  whom  the  defend- 
ant adhered  were  the  enemies  of  the  state.  Public  notoriety  may  be 
sufficient  evidence  of  the  fact,  but  where  war  is  only  recently  proclaim- 
ed, the  gazette  containing  the  proclamation  may  be  given  in  evidence.(2) 

No  person  can  be  convicted  upon  an  indictment  for  treason  but  by  the 
testimony  of  two  lawful  witnesses  to  the  same  overt  act,  or  one  witness 
to  one  overt  act  and  another  witness  to  a  different  overt  act  of  the  same 
treason.  But  if  two  or  more  distinct  treasons  of  divers  kinds  be  alleged 
in  an  indictment,  one  witness  to  prove  one  treason,  and  another  witness 
to  prove  a  different  treason,  are  not  to  be  deemed  two  witnesses  to  the 
same  treason,  within  the  meaning  of  this  provision,  (a) 


HOMICIDE. 

The  killing  of  a  human  being,  vnthout  the  authority  of  law,  by 
poifOD,  shooting,  stabbing,  or  any  other  means,  or  in  any  other  man- 
ner, is  called  by  the  general  name  of  homicide^  and  is  declared  by  the 
revised  statutes  to  be  either  murder,  manslaughter,  or  excusable  or  justi- 
fiable homicide,  according  to  the  facts  and  circumstances  of  each  case.(&) 

It  is  a  general  rule  that  all  homicide  is  malicious,  and  of  course 
amounts  to  murder,  unless  where  justified  by  the  command  or  permis- 
non  of  the  law ;  excused  on  the  account  of  accident  or  self  preservation ; 
or  aUemaied  into  manslaughter,  by  either  being  the  involuntary  conse- 
quence of  some  act,  not  stridy  lawful,  or,  (if  voluntary,)  occasioned  by 
some  sudden  and  sufficiently  violent  provocation.  And  all  these  cir- 
cumstances of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon 
the  prisoner  to  make  out,  to  the  satisfaction  of  the  court  and  jury ;  the 
latter  of  whom  are  to  decide  whether  the  circumstances  alleged  are 
proved  to  have  actually  existed ;  the  former,  how  far  they  extend  to 
take  away  or  mitigate  guilt.  For  all  homicide  is  presumed  to  be  mali* 
dous,  until  the  contrary  appears  upon  evidence.(c) 


(x)  Matt  Die.  Cr.  L.  408.  (a)  2  R.  S.  736,  $  15. 

6)  1  Hale,  131,  148.    1  Hawk.   ch.        (6)  2R.  S.  666,  §4. 
17, 5  27.  (c)  4  Black.  Com.  201. 

(i)  Foft  219.     1  Hale,  164. 
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9.  MURDER. 

The  killing  of  a  human  being,  without  the  authority  ofiaw,  unless  it 
be  manslaughter,  or  excusable  or  justifiable  homicide,  ^s  thereafter  pro- 
vided, is  declared  by  the  revised  statutes  to  be  murder  in  the  following 
cases:  1.  When  perpetrated  from  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  any  human  being ;  2.  When  perpetrated 
by  any  act  imminently  dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life,  although  without  any  premeditated  de- 
sign to  effect  the  death  of  any  particular  individual ;  3.  When  perpe- 
trated without  any  design  to  effect  death,  by  a  person  engaged  in  the 
commission  of  any  felony.  And  by  the  sixth  section,  the  wounding  of 
another  in  a  duel  out  of  this  state,  of  which  wound  he  shall  die  within 
this  state,  is  declared  murder.((Q 

It  has  been  decided  that  under  these  provisions  of  the  revised  statutes, 
the  indictment  for  murder  may  be  in  the  common  law  form,  charging 
the  offence  to  have  been  committed  feloniously,  wilfully,  and  of  malice 
aforeihougkt^  instead  of  charging  it  to  have  been  perpetrated  from  a 
premeditated  design  to  effect  the  death  of  the  person  killed  ;(e)  but  the 
accused  cannot  be  convicted  on  such  an  indictment  of  a  felonious  homi- 
cide, with  malice  aforethought,  unless  the  evidence  be  such  as  to  bring 
the  case  within  the  statutory  definition  of  murder. (/)  The  principal 
object  of  these  provisions  of  the  revised  statutes  was,  to  restore  the  com- 
mon law  of  murder,  as  it  anciently  existed,  by  discriminating  between  a 
felomous  killing  with  malice  aforethought,  and  a  felonious  killing  without 
such  malice,  and  thus  restrict  certain  cases  to  the  grade  of  manslaughter, 
which  theretofore  were  held  to  be  murder.(g')  It  seems,  however,  that 
under  these  provisions  many  cases  will  hereafter  be  deemed  murder, 
which  previous  to  the  revision  fell  under  the  grade  of  man8laughter.(A) 

Malice^  or  as  the  revised  statutes  express  iit  premeditated  desigrif  i§ 
the  great  criterion  which  distinguishes  murder  from  other  killing ;  and 
especially  from  manslaughter,  which  comes  nearest  to  it  in  guilt  It  is, 
therefore,  of  great  importance  to  ascertain  in  what  this  malice  consists. 
The  legal  import  of  this  term  is  not  confined  to  a  particular  animosity  to 
the  deceased,  but  extends  to  an  evil  design  in  general,  a  wicked  and  cor- 


(d)  2  R.  S.  656,  §  6,  6.  (/)  People  v.  Enoch,  18  Wend.  Rep. 

(<)  In  indictmentf,  equivalent  wordf  169. 

are  sufficient.     2  Hale  P.  C.  170.     4  (g)  Id.  ib. 

Black.  Com.  198.    8  T.  R.  596.    1  Dot.  (h)  Id.  ib. 
Sl  Pul.  180.    2  Gall.  Rep.  15. 
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nipt  motive,  an  iotention  to  do  evil,  the  event  of  which  is  dangerous  and 
fatal,  (t)  This  malice  is  either  express  or  implied.  Express  malice  is 
where  one,  with  a  deliberate  mind  and  formed  design,  kills  another ; 
which  design  is  evidenced  by  lying  in  wait,  antecedent  menaces,  former 
grudges,  and  concerted  schemes  to  do  him  some  bodily  harm.(A:)  In 
many  cases  where  no  malice  is  expressed,  the  law  will  imply  it ;  as 
where  a  man  wilfully  poisons  another ;  in  such  a  deliberate  act  the  law 
implies  malice,  though  no  particular  enmity  can  be  proved.  And  if  a 
man  kills  another  suddenly,  without  provocation,  the  law  implies  malice ; 
for  no  person,  unless  of  an  abandoned  heart,  would  be  guilty  of  such  an 
act  upon  a  slight  or  no  apparent  cause.  (Z)  And  where  one  is  killed  in 
conaequence  of  such  a  wilful  act  as  shows  the  person  by  whom  it  is  com- 
mitted  to  be  an  enemy  to  all  mankind,  the  law  will  infer  a  general  mal- 
ice from  such  depraved  inclination  to  mischief,  (m)  This  principle  of 
the  common  law  is  substantially  the  same  as  that  contained  in  the  second 
subdivision  of  the  section  above  quoted.  And  it  should  be  observed,  as 
a  general  rule,  that  all  homicide  is  presumed  to  be  malicious,  and  of 
course  amounting  to  murder,  until  the  contrary  appears,  from  circum- 
stances of  alleviation,  excuse,  or  justification  ;(n)  and  that  it  is  incum- 
bent upon  the  prisoner  to  make  out  such  circumstances  to  the  satisfac- 
tion of  the  court  and  jury,  unless  they  arise  out  of  the  evidence  produced 
against  him.(o) 

Where  the  defence  rests  upon  some  violent  provocatum^  it  will  not 
avail  if  it  appears  that  there  was  an  interval  of  reflection,  or  a  reasona- 
ble time  for  the  blood  to  have  cooled  before  the  act  was  committed. 
And  provocation  will  be  no  answer  to  proof  of  express  malice.  (/>)  Nor 
will  previous  provocation  avail,  in  any  c^se,  if  it  was  sought  for  by  the 
act  of  the  slayer,  to  aflbrd  him  a  pretence  for  gratifying  his  own  malice. 
Neither  will  it  alter  the  case  that  blows  had  previously  been  given,  if 
they  evidently  left  no  traces  of  deadly  revenge,  which  seeks  an  opportu- 
nity of  indulging  itself  by  provoking  a  second  contest  to  cover  and  ex- 
cuse a  dehberate  attempt  on  the  life  of  its  object.(9)  In  considering 
whether  the  killing,  upon  provocation,  amount  to  murder  or  manslaugh- 
ter, the  instrument  wherewith  the  homicide  was  eflTected  must  also  be 
taken  into  consideration  ;  for  if  it  were  effected  with  a  deadly  weapon, 


(0  Fo0t  256.    1  East  P.  G.  215.  (n)  4  Black.  Com.  201. 

\k)  1  Hale  P.O.  451.    4  Black.  Com.  (o)  Font.  255.   1  Ea«t,  P.  C.  224. 

199.  Black.  Com.  201.    2  Haltt  Rep.  220. 

(0  4  BUck.  Com.  200.  (p)  1  East,  P.  C.  224. 

(•)  1   Hale  P.  C.  474.    1  Hawk  P.  C^)  Idem,  289. 
C.  c.  29,  $  12.     1  East  P.  C.  eh.  5,  §  18. 
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the  provocation  must  be  great  indeed  to  extenuate  the  offence  to  man- 
slaughter ;  if  with  a  weapon  or  other  means,  not  likely  or  intended 
to  produce  death,  a  less  degree  of  provocation  will  be  sufficient.  In  fact, 
the  mode  of  resentment  must  bear  a  reasonable  proportion  to  the  provo- 
cation, to  reduce  the  offence  to  manslaughter,  (r)  In  all  cases  of  slight 
provocation,  if  it  may  be  reasonably  collected  from  the  weapons  used, 
or  from  any  other  circumstance,  that  the  party  intended  to  kill,  or  to  do 
some  great  bodily  harm,  such  homicide  will  be  murder.  (^) 

It  may  safely  be  laid  down  as  a  general  rule,  that  no  tjoords  or  ges^ 
tureSf  however  opprobious  or  provoking,  will  be  considered  in  law  to  be 
provocation  sufficient  to  reduce  homicide  to  manslaughter,  if  the  killing 
be  effected  with  a  deadly  weapon,  or  an  intention  to  do  the  deceased 
some  grievous  bodily  harm  be  otherwise  manifested ;  but  if  effected 
with  a  blow  of  a  fist,  or  of  a  stick,  or  other  weapon  not  likely  to  kill,  it  is 
manslaughter  onIy.(/) 

The  rules  with  regard  to  proof  of  malice  in  cases  of  mutual  combat  are 
not,  in  all  respects,  the  same  with  those  which  have  been  already  stated 
with  regard  to  cases  of  provocation  in  general.  In  this  class  of  cases, 
the  degree  or  species  of  provocation  does  not  enter  so  deeply  into  the  mer- 
its of  the  question  as  in  those  which  have  been  just  noticed.  In  the  for- 
mer it  has  been  held  that  where,  upon  words  of  reproach,  or  indeed  any 
other  sudden  provocation,  the  parties  come  to  blows,  and  a  combat  en- 
sues, no  undue  advantage  being  taken  or  sought  on  either  side,  if  d^th 
follows,  this  amounts  to  manslaughter  only.  Nor  is  it  material  what  the 
cause  be,  whether  real  or  imagined,  or  who  draws  or  strikes  first,  pro- 
vided the  occasion  be  sudden,  and  not  urged  as  a  cloak  for  pre-existing 
malice,  (ti)  The  law  in  this  state,  however,  since  the  adoption  of  the  re- 
vised statutes,  is  different  from  that  which  prevails  in  England  on  this 
subject,^to  which  wc  have  above  referred.  Our  rule  is,  that  where  a 
death  occurs  by  accident  and  misfortune,  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat,  without 
any  undue  advantage  being  taken,  and  without  any  dangerous  weapon 
being  used,  and  not  produced  in  a  cruel  or  unusual  manner,  such  killing 
only  amounts  to  excusable  homicide.(t;) 

A  party  killing  another  in  a  deliberate  duel  is  guilty  of  murder :  for 
wherever  two  persons  in  cold  blood  meet  and  fight  on  a  precedent  quar- 


(r)  Arch.  Cr.  PI.  324.  (u)  Roscoe's  Cr.  Ev.  605. 

(«)  1  Rum.  on  Cr.  440.  (©)  2  R.  S.  660,  §  4,  sub.  2. 

0  Arch.  Cr.  PI.  325.    1  Hawk'i  Rep. 


ri)  A 

210, 78. 
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rel,  and  one  of  them  is  killed,  the  other  is  guilty  of  murder,  and  cannot 
help  himself  by  alleging  that  he  was  first  struck  by  the  deceased ;  or 
that  he  had  often  declined  to  meet  him,  and  was  prevailed  upon  to  do  it 
by  his  importunity ;  or  that  it  was  his  intent  only  to  vindicate  his  reputa- 
tion ;  or  that  he  meant  not  to  kill,  but  only  to  disable  his  adversary,  (u;) 
And  wherever  there  is  an  act  of  deliberation,  and  a  meeting  by  compact, 
such  mutual  combat  will  not  save  the  party  killing  from  the  guilt  of  mur- 
der.(x)  Malice  was  implied  in  many  cases  at  common  law,  where  it 
was  evident  that  the  offender  could  not  have  had  any  intention  of  de- 
stroying human  life,  merely  on  the  ground  that  the  homicide  was  com- 
mitted while  the  person  who  did  the  act  was  engaged  in  some  unlawful 
act  under  the  degree  of  felony  ;  such  as  a  riot,  or  other  misdemeanor. 
By  the  revised  statutes,  however,  such  unlawful  act  must  now  be  of  the 
degree  of  felony. (2^)  This  is  the  only  modification  of  the  common  law 
req)ecting  murder,  made  by  the  revised  statutes,  (z) 

Where  several  persons  join  to  do  some  felonious  act,  and  in  doing 
such  act  they  happen  to  kill  a  man,  they  are  all  guilty  of  murder.(a) 
But  it  should  be  observed,  that  in  order  to  make  such  killing  murder  in 
all,  merely  on  account  of  the  felonious  act  done  or  in  contemplation,  it 
must  bapi>en  within  the  actual  strife  or  endeavor,  or  at  least  within  such 
a  reasonable  time  afterwards  as  may  leave  it  probable  that  no  fresh 
provocation  intervened,  (ft)  And  the  act  must  appear  to  have  been  com- 
mitted strictly  in  prosecution  of  the  purpose  for  which  the  party  was 
assembled ;  and  therefore,  if  divers  persons  be  engaged  in  a  felonious 
act,  and  one  of  them  with  malice  prepense  against  one  of  his  compan- 
ions, finding  an  opportunity,  kill  him,  the  rest  are  not  concerned  in  the 
guilt  of  that  act,  because  it  had  no  connection  with  the  crime  in  contem- 
pIation.(c) 

A  man  cannot  be  adjudged  guilty  of  murder,  unless  the  death  takes 
place  within  a  year  and  a  day  after  the  injury  is  inflicted. ((2)  And  for 
this  reason  it  is  necessary  to  state,  in  the  indictment,  both  the  time  when 
the  mortal  wound  was  given  and  when  the  death  occurred,  in  order  that 
it  may  appear  that  the  death  took  place  within  a  year  and  a  day  afler 
the  injury  was  received.(e) 

To  constitute  murder,  there  must  be  an  acttud  killing.    But  it  is  not 


(w)  1  Ru88.  on  Cr.  443.  (6). Id.  ib. 

(X)  Id.  444.  (c)  Id.  ib.    1  Hawk.  P.  C.  c.  31,  s.  52. 

(y)  2  R.  S.  657,  §  5,  sub.  3.  Post.  351. 
(X)  Revisere'  iNotes,  pt  4,  ch.  1,  tit.  1.        (d)  4  Black.  Com.  197. 
IS  W«nd.  165.  (e)  3  Chitty's  Cr.  L.  786. 

(«)  1  Ruis.  on  Cr.  455. 
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necefsary  that  death  should  be  caused  by  actual  violence.  The  follow- 
ing cases  have  been  decided  as  coming  within  this  rule.  If  a  man  does 
an  act,  the  probable  consequence  of  which  may  be,  and  eventually  is, 
death,  such  killing  may  be  murder ;  although  no  stroke  be  struck  by 
himself,  and  no  killing  may  have  been  primarily  intended  ;(/)  as  where 
a  person  carried  his  sick  father,  against  his  will,  in  a  severe  season,  from 
one  town  to  another,  by  reason  whereof  he  died  ;(g)  or  where  a  harlot 
left  her  child  in  an  orchard,  covered  only  with  leaves,  in  which  condition 
it  was  killed  by  a  kite  ;(A)  or  where  a  child  was  placed  in  a  hog-sty, 
where  it  was  destroyed  ;(i)  or  where  parish  officers  shifted  a  child  from 
parish  to  parish,  until  it  died  for  want  of  care  and  sustenance  ;(Ar)  forcing 
a  person  to  do  an  act  which  is  likely  to  produce  his  death,  and  which 
does  produce  it ;  and  threats  may  constitute  such  force.  (/)  In  these 
cases,  it  was  considered  that  the  acts  so  done  wilfully  and  deliberately, 
were  of  malice  prepense.  But  it  is  a  general  principle  that  there  must 
be  some  external  violence,  or  corporal  damage  to  the  party ;  and  there- 
fore, where  a  person,  either  by  working  upon  the  fancy  of  another,  or 
by  harsh  and  unkind  usage,  puts  him  into  such  a  passion  of  grief  or  fear, 
that  he  dies  suddenly,  or  contracts  some  disease  which  causes  his  death, 
the  killing  is  not  such  as  the  law  can  notice. (m) 

Murder  may  be  committed  upon  any  reasonable  being,  alive,  and 
within  the  peace  of  the  people.  Therefore,  to  kill  an  alien  enemy  with- 
in the  state,  unless  it  be  in  the  heat  and  actual  exercise  of  war,  is  as 
much  murder  as  to  kill  a  natural  bom  citizen.(n)  An  infant  in  its  mother's 
womb  is  not  considered  as  a  person  who  can  be  killed,  within  the  descrip- 
tion of  murder ;  and  therefore,  if  a  woman  being  quick  or  great  with  child, 
take  any  potion  to  cause  an  abortion,  or  if  another  give  her  any  such  po- 
tion, or  if  a  person  strike  her,  whereby  the  child  is  killed,  it  is  neither  murder 
nor  manslaughter  at  common  law.(o)  But  where  a  child  having  been 
bom  alive,  afterwards  died  by  reason  of  any  potions  or  bruises  it  received 
in  the  womb,  it  seems  always  to  have  been  the  better  opinion  that  it 
was  murder  in  such  as  administered  or  gave  them.(/>)  By  the  revised 
statutes,  the  wilful  killing  of  an  unborn  quick  child,  by  any  injury  to  the 
mother,  which  would  be  murder  if  it  resulted  in  the  death  of  such  moth- 


(/)  4  Black.  Com.  197.  (I)  1  Ruff .  Grim.  L.  425. 

(g)  1  Hawk.  P.  C.  c.  31,  §  5.  1  Hale,        (m)  1  Hale,  427,  429.    1  East,  P.  C. 

431, 432.  225. 

(k)  I  Hale,  431.    1  Hawk.  P.  C.  c.  31,        (n)  1  Hale,  483. 

§  6.  (0)  I  Hale,  P.  C.  433.    1  Ruii.  on  Cr. 

(t)  1  Eaf  t,  P.  C.  226.  424. 

(k)  Palmer,  545.  (p)  1  Russ.  424. 
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er»  is  declared  manslaughter  in  the  first  degree.  And  the  administeriDg 
to  any  woman  pregnant  with  a  quick  child  any  medicine,  &c.  or  employ- 
ing any  other  means,  with  intent  to  destroy  such  child,  unless  necessary 
to  preserve  the  life  of  the  mother,  or  recommended  by  two  physicians,  is, 
in  case  of  the  death  of  either  the  child  or  mother,  declared  to  be  man- 
slaughter  in  the  second  degree.(9) 

Self  murder  or  f do  de  se,  is  not  noticed  in  the  revised  statutes,  except 
so  far  as  it  affects  third  persons.  The  Statute  contains  a  provision,  that 
every  person  deliberately  assisting  another  in  the  commission  of  self 
murder,  shall  be  deemed  guihy  of  manslaughter  in  the  first  degree,  (r) 
He  who  kills  another,  upon  his  desire  or  command,  is,  in  the  judgment 
of  the  law,  as  much  a  murderer  as  if  he  had  done  it  merely  of  his  own 
bead ;  and  the  person  killed  is  not  looked  upon  as  a/e2o  de  «e,  inasmuch 
as  his  assent  was  merely  void,  being  against  the  laws  of  God  and 
man.(#) 

Accessories  and  abettorsJ]  The  crime  of  an  accessory  before  the  fact 
to  a  murder,  is  murder. (0  He  that  counsels,  commands,  or  directs,  the 
killing  of  any  person,  and  is  himself  absent  at  the  time  of  the  fact  being  done, 
is  an  accessory  to  murder  before  the  fact (ti)  And  though  the  crime  be 
done  by  the  intervention  of  a  third  person,  he  that  procures  it  to  be  com- 
mitted is  an  accessory  before  the  fact.(v)  If  A.  advise  B.  to  kill  another, 
and  B.  does  it  in  the  absence  of  A.,  in  such  case  B.  is  principal  and  A.  is 
accessory  in  the  murder ;  or  rather,  they  are,  in  effect,  both  principals. 
And  this  holds,  even  though  the  party  killed  be  not  in  being  at  the  time 
of  the  advice  given ;  as  if  a  man  advise  a  woman  to  kill  her  child  as 
soon  as  it  shall  be  bom  and  she  afterwards  does  so,  he  is  an  accessory  to 
the  murder,  (to)  It  is  a  rule,  that  he  who  in  any  wise  commands  or  coun- 
sels another  to  commit  ap  unlawful  act  is  accessory  to  all  that  ensues 
upon  that  unlawful  act.  Thus,  if  A.  commands  B.  to  beat  C,  and  B.  beat 
him  so  that  be  dies,  A.  being  absent,  B.  is  guilty  of  murder  as  principal 
and  A.  as  accessory ;  the  crime  having  been  committed  in  the  execution 
of  a  command  which  naturally  tended  to  endanger  the  life  of  another. (x) 
But  if  the  crime  committed  be  not  the  direct  and  immediate  effect  of  the 
act  done  in  pursuance  of  the  command,  or  if  the  act  done  varies  in  sub- 
stance from  that  which  was  commanded,  the  party  giving  the  command 
cannot  be  deemed  an  accessory  to  the  crime,  (y) 

(q)  2  R.  S.  661,  §§  8,  9.  (u)  1  Hale,  P.  C,  436. 

(r)  Id.  ib.  §  7.  (©)  Fort,  125. 

(•)  1  Hawk.  P.  C.  c.  27,  §  6.    Kielw.  {w)  1  Rum.  432. 

136.    Moor,  764.    1  Ruts,  on  Cr.  424,  (x)  1  Hale,  P.  C.  436.    2  Hawk.  c.  29, 

426.  8.18.    4  Black.  Com.  37. 

(0  People  V.  Mather,  4  Wend.  266.  (y)  1  Rum.  on  Cr.  433. 
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In  order  to  make  an  abettor  to  a  mnrder  or  manslaughter  principal  in 
the  felony,  he  must  be  present  aiding  and  abetting  the  fact  committed. 
The  presence,  however,  need  not  always  be  an  actual  standing  by,  with- 
in sight  or  hearing  of  the  fact ;  for  there  may  be  a  constructive  pres- 
ence ;  as  when  one  commits  a  murder,  and  another  keeps  watch  or 
guard  at  some  convenient  distance. (2)  If  several  persons  are  present  at 
the  death  of  a  man,  they  may  b^{uilty  of  different  degrees  of  homicide ; 
as  one  of  murder  and  another  of^anslaughter ;  for  if  there  be  no  malice 
in  the  party  striking,  but  malice  in  an  abettor,  it  will  be  murder  in  the 
latter,  though  only  manslaughter  in  the  former. (a)  It  has  been  decided 
that  if  the  person  charged  as  principal  bo  acquitted,  a  conviction  of  an- 
other charged  in  the  indictment  as  present,  aiding  and  abetting  him  in 
the  murder,  is  good  ;  for  all  are  principals,  and  it  is  not  material  who  ac- 
tually did  the  murder.(&)  And  though  anciently,  the  person  who  gave 
the  fatal  stroke  was  considered  as  the  principal,  and  those  who  were 
present  aiding  and  assisting  only  as  accessories ;  yet  it  has  long  been 
settled,  that  all  who  are  present  aiding  and  assisting  are  equally  princi- 
pals with  him  who  gave  the  stroke  whereof  the  party  died,  though  they 
are  called  principals  in  the  second  degree.(c)  And,  by  our  revised  stat- 
utes, every  person  who  shall  be  a  principal  in  the  second  degree  in  the 
commission  of  any  felony,  or  accessory  before  the  fact  to  any  murder,  is 
to  be  punished  in  the  same  manner  as  principals  in  the  first  degree.  (cZ) 

In  cases  of  deliberate  duelling,  in  which  death  ensues,  not  only  is  the 
principal  who  inflicts  the  wound  guilty  of  murder,  but  also  the  second  ; 
and  it  has  been  doubted  whether  the  second  of  the  party  killed  is  not 
also  guihy  of  the  same  offence. (e) 

An  accessory  after  the  fact,  is  where  a  person  knowing  a  murder  to 
have  been  committed  by  another,  receives  the  offender  or  gives  him  any 
other  aid,  with  intent  and  in  order  that  be  may  avoid  or  escape  from  ar- 
rest or  trial,  or  conviction  or  punishment.  And  an  accessory  of  this  sort 
may  be  punished  by  imprisonment  in  a  stiUe  prison  not  exceeding  five  years, 
or  in  a  county  jail  not  more  than  one  year,  or  by  a  fine.(/)  If  one  wounds 
another  mortally,  and  after  the  wound  given,  but  before  death  ensues,  a  per- 
son receives  or  assists  the  delinquent,  this  does  not  make  him  accessory  to 
the  homicide;  for  until  death  ensues  there  is  no  felony  committed.(^)  The 


(x)  1  Hale,  616.   Post.  350.  4  Black.        (d)  2  R.  S.  698,  §  6. 

Ck>iD.  34.  (e)  Rofcoe'8  Cr.  Ev.  611.  1  Hale,  442. 

(a)  1  East,  P.  C.  350.  (/)  2  R.  S.  699.  §  7. 

6)  1  Salk.  334.  (g)  4  Black.  Com,  38.    2  Hawk.  P.  C. 


1  Hale,  437.    Plowd.  Com.  100,  a.    c.  1^,  s.  85 
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principal  and  accessory  may  be  indicted  in  the  same  indictment  and 
tried  together,  which  is  the  best  and  most  usual  course.  (A) 

Attempts  to  murder.']  At  common  law,  attempts  to  commit  murder 
are  not  felonies,  but  are  punishable  as  misdemeanors  on\y.{i)  By  the  re- 
Tised  statutes,  however,  a  bare  attempt  to  commit  murder,  is  punishable 
by  imprisonment  in  a  state  prison  not  more  than  ten  years.  (A)  If  the 
attempt  is  made  with  deadly  weapons,  or  any  other  means  or  force  likely 
to  produce  death,  or  in  resisting  the  execution  of  any  legal  process,  the 
same  punishment  is  prescribed.  (/)  If  it  is  made  by  administering  poi^n, 
which  shall  be  actually  taken,  the  offender  may  be  punished  by  impris- 
onment in  a  state  prison  not  less  than  ten  years ;  or  if  by  poisoning  food, 
springs,  &c.  not  more  than  ten  years,  (m) 

As  to  who  may  conmiit  murder,  see  post,  Book  III.,  ^  Of  the  persons 
capable  of  committing  crimes.'' 

Justifiable  o&  bxcvsaiile  Homicide.  The  killing  of  one  human  being 
by  the  act,  procurement,  or  omission  of  another,  in  cases  where  such  kill- 
ing is  not  murder,  according  to  the  provisions  of  the  revised  statutes,  is  ei- 
ther justifiable  or  excusable  homicide  or  manslaughter. (n) 

With  regard  to  cases  of  justiJUMe  homicide,  Blackstone  observes,  that 
the  slayer  is  in  no  kind  of  fault  whatever,  not  even  in  the  minutest  de- 
gree ;  and  is  therefore  to  be  totally  acquitted  and  discharged,  with  com- 
mendation rather  than  blame.  But  that  such  is  not  quite  the  case  in  ex- 
euMabU  homicide,  the  very  name  whereof  imports  some  fault — some  error 
or  omission :  so  trivial,  however,  that  the  law  excuses  it  from  the  guilt  of 
febny,  though  in  strictness  it  judges  it  deservmg  of  some  little  degree  of 
piini8bnient(o) 

Homicide  is  justifiable  when  committed  by  public  officers  and  those 
acting  by  their  command  in  their  aid  and  assistance,  either,  1.  In  obe- 
dience to  any  judgment  of  a  competent  court ;  or  2d.  When  necessarily 
committed  in  overcoming  actual  resistance  to  the  execution  of  some  legal 
process,  or  to  the  discharge  of  any  other  legal  duty  ;  or  3cl.  When  ne- 
cessarily committed  in  retaking  felons  who  have  been  rescued  or  who 
have  escaped ;  or  4th.  When  necessarily  committed  in  arresting  felons 
fledng  from  justice.(j9) 

We  shall  consider  each  branch  of  this  definition  sej^rately. 

(&)  1  Rosf.  on  Or.  86.  (m)  Idem,  §§  87>  88. 

(«)  4  Black.  Com.  a07,Q.  (k).   4  Mais.  (n)  2  R.  S.  660,  §  1. 

Rep.  489 ;  1  Ruse.  585.  (o)  4  Black.  Com.  ISl. 

(*)  2  R.  a  696,  §  8.  (p)  2  R.  S.  660,  §  2. 
(I)  Id.  665,  6  86.     Poet,  ch.  III.  §  8. 
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Ist.  When  committed  in  obedience  to  any  judgment  of  a  competent 
court.]  Where  a  criminal  is  executed  by  the  proper  officer,  in  pursu- 
ance of  his  sentence,  this  is  justiliable  homicide  at  common  law,  as  well 
as  under  this  section  of  the  statute.(g)  But  if  it  be  done  by  any  other 
person,  or  not  done  in  strict  conformity  with  the  sentence  ;  as  for  instance, 
if  an  officer  behead  one  who  was  adjudged  to  be  hanged,  or  the  contra- 
ry, it  is  murder.(r) 

2d.  When  necessarily  committed  in  overcoming  actual  resistance  to  the 
execution  of  some  legal  process^  or  to  the  discharge  of  any  other  legal 
duty.]  This  protection  of  the  officer  extends  to  civil  as  well  as  criminal 
cases. (#)  And  the  same  as  to  persons  acting  in  his  aid.(/)  So  if  a  pri- 
vate person  attempts  to  arrest  one  who  commits  a  felony  in  his  pres- 
ence, or  interferes  to  suppress  an  affi-ay,  and  being  resisted,  necessarily 
kills  the  person  resisting,  this  is  also  justifiable  homicide.(u)  Slill  there 
must  be  an  apparent  necessity  for  the  killing ;  for  if  the  officer  or  private 
person  were  to  kill  after  the  resistance  had  ceased,  or  if  there  were  no 
reasonable  necessity  for  the  violence  used  on  his  part,  the  killing  would 
be  manslaughter  at  least,  (t;)  Also,  in  order  to  justify  an  officer  or  pri- 
vate person,  in  these  cases,  it  is  necessary  that  he  should,  at  the  time,  be 
in  the  act  of  legally  executing  a  duty  imposed  upon  him  by  law«  and  un- 
der such  circumstances  that  if  the  officer  or  private  person  were  killed 
it  would  have  been  murder ;  for  if  the  circumstances  of  the  case  were 
such  that  it  would  have  been  manslaughter  only  to  kill  the  officer  or 
private  person,  it  would  be  manslaughter  at  least  in  the  officer  or  pri- 
vate person  to  kill  the  party  resisting. (u>)  Therefore,  if  the  warrant  is 
illegal  and  void  upon  the  face  of  it,  or  issued  with  a  blank  in  it,  and  the 
blank  afterwards  filled  up,  or  issued  with  an  insufficient  description  of  the 
defendant,  as  for  instance,  if  it  were  to  take  the  son  of  J.  S.,  or  attempt- 
ed to  be  executed  against  C.  instead  of  B.,  the  officer  or  private  person 
would  not  be  justified  in  killing  the  person  re8isting.(x) 

By  the  legality  of  the  process,  is  to  be  understood  only  that  the  pro- 
cess, whether  by  writ  or  warrant,  must  not  be  defective  in  the  frame  of 
it,  and  must  issue  in  the  ordinary  course  of  justice  from  a  court  or  magis- 
trate having  jurisdiction  of  the  case.(y)  Therefore,  though  there  may 
have  been  error  or  irregularity  in  the  proceeding  previous  to  the  issuing 
of  the  process,  it  will  still  be  a  protection  to  tlie  officer  if  in  executing 


(q)  4  Black.  Com.  178.  (v)  Arch.  Cr.  PL  393. 

(r)  1  Hale  P.  C.  501.    3Inst.A2.  (to)  Idem,  384.    Fost  818.    1  Hale, 

8)  1  Hale,  494.    2  id.  118.  490. 

^0  Fost.  818.  (x)  Arch.  Cr.  PI.  880. 

(u)  1  Hale,  481,  484.    Fost  274.  (y)  Foster,  811.   RoMoe'sCr.  Ev.  e20. 
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it  a  person  is  necessarily  killed  while  resisting  it ;  for  the  officer,  at  his 
peril,  is  bound  to  pay  obedience  to  it  (z)  So,  though  the  warrant  of  a 
justice  of  the  peace  be  not  m  strictness  lawful,  as  if  it  do  not  express  the 
cause  with  sufficient  particularity ;  yet  if  the  matter  be  within  his  juris- 
diction, the  officer  will  be  justified  in  killing  those  who  oppose  him  in 
executing  it  (a)  It  is  said,  however,  that  this  must  be  understood  of  a 
warrant  which  has  all  the  essential  requisites  of  one.(6) 

It  may  be  observed,  also,  that  in  all  kinds  of  process,  both  civil  and 
criminal,  the  falsity  of  the  charge  contained  in  such  process  will  not  jus* 
tify  a  person  in  resisting  the  execution  of  it ;  for  every  man  b  bound  to 
submit  himself  to  the  regular  course  of  justice  ;  and,  therefore,  in  the 
case  of  an  escape  warrant,  the  person  executing  it  was  held  to  be  under 
the  special  protection  of  the  law,  though  the  warrant  had  been  obtamed 
by  gross  imposition  on  the  magistrate,  and  by  false  information  as  to  the 
matters  suggested  in  it.(c) 

The  party  undertaking  to  execute  process,  whetlier  by  writ  or  v^ar- 
rant,  must  be  a  legal  officer  for  that  purpose,  or  his  assistant ;  and  if  an 
<^cer  make  an  arrest  out  of  bis  proper  district,  or  have  no  warrant  or 
authority  at  all,  or  if  he  excutes  process  out  of  the  jurisdiction  of  the  court 
from  whence  it  issues,  he  will  not  be  considered  as  a  legal  officer  entitled 
to  tbe  special  protection  of  the  law.((/)  And  the  officer  must  also  be 
careful  not  to  make  an  arrest  on  a  Sunday,  except  in  cases  of  breach  of 
the  peace,  or  for  the  apprehension  of  persons  chained  with  crimes  and 
misdemeanors ;  as  in  all  other  cases,  an  arrest  on  that  day  will  be  the 
same  as  if  done  without  any  authority,  (e)  But  process  may  be  executed 
in  the  night  time  as  well  as  by  day.(/)  In  every  case,  whether  civil  or 
criminal,  in  which  doors  and  windows  may  be  broken  open  in  order  to 
make  an  arrest,  there  must  be  a  prevbus  notification  of  the  business  and 
a  demand  to  enter,  on  the  one  hand,  and  a  refusal  on  the  other,  before  the 
parties  proceed  to  that  extremity,  (gr)  Where  a  felony  has  been  com- 
mitted, or  a  dangerous  wound  given,  the  party's  house  is  no  sanctuary 
for  him ;  and  the  doors  may  be  forced,  after  the  notification,  demand 
and  refusal. (A)  So  where  a  minister  of  justice  comes  armed  with  pro- 
cess founded  on  a  breach  of  the  peace,  doors  may  be  broken,  (t)  And 
tbe  rule  is  the  same  as  to  process  of  contempt,(&)  and  as  to  many  other 


(z)  Id.  ib.    I  Hale,  457.  (/)  1  Hale,  467.    1  Hawk.  P.  C.  o. 

(a)  1  Hale,  459,  460.    1  East,  810.  81,  s.  62. 

(b)  Id.  ib.  (g)  Foit  820. 

(c)  1  East,  810.    Fost.  185,  812.  (h)  Id.  ib.    1  Hale,  459. 

(d)  1  Hale,  457.     1  Ea^t,  812,  814.  {%)  1  Hale,  459.    Fost.  820. 
(<)  1  R.  S.  675,  §  58.    1  East,  824.             (k)  14  East,  157. 
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cases.  (0  But  a  bare  suspicbn  of  felony,  will  not  justify  the  breaking 
open  of  doors,  without  a  warrant.(m)  If  there  be  an  affray  in  a  house, 
however,  and  the  constable  demand  entrance  with  the  view  of  keeping 
the  peace,  and  be  refused  by  those  within,  he  may  break  open  the 
doors,  (n)  But  this  mode  of  proceeding  does  not  extend  to  civil  suits. 
With  respect  to  civil  process,  the  principle  that  a  man's  house  is  his 
castle,  is  admitted ;  and  in  such  cases  an  officer  cannot  justify  breaking 
open  an  outward  door  or  window,  to  execute  the  process.(o)  This  rule, 
however,  only  applies  to  the  breach  of  ouitvard  doors  or  windows ;  to  a 
breach  of  the  bouse  for  the  purpose  of  arresting  the  occupier  or  any  of 
kUfamiiy;  and  to  arrests  tVi  the  first  instance,  (p) 

In  case  of  a  riot  or  rebellious  assembly,  the  officers  endeavoring  to 
disperse  the  mob,  are  justified  in  killing  them,  if  necessary  to  suppress 
the  riot  (9) 

3d.  When  necessarily  committed  in  re-taking  felons  who  have  been  res- 
cuedf  or  who  have  escapedJ]  The  word  "  felons,'*  signifies  any  persons 
who  have  committed  a  crime  of  the  degree  of  fek)ny.(r)  And  the  stat- 
ute embraces  rescues  and  escapes,  not  only  from  prison,  bat  from  tlie 
custody  of  officers.  Rescue  is  the  forcibly  and  knowingly  freeing  an- 
other from  an  arret(t  or  imprisonment ;  and  it  is  generally  the  same  of- 
fence in  a  stranger  so  rescuing  as  it  would  have  been  in  a  jailer  to  have 
voluntarUy^rmhied  an  escape.(i)  By  the  revised  statutes,  the  forcibly 
rescuing  any  prisoner  held  in  legal  custody  upon  any  criminal  charge,  is 
punishable  by  imprisonment  not  exceeding  ten  years.(^)  The  conviction 
of  the  prisoner  is  not  required  by  the  statute ;  the  crime  consisting  in  ob- 
structing the  course  of  law. 

An  escape  from  tlie  custody  of  the  law  is  an  offence,  of  itself;  though 
no  force  or  violence  is  used  ;  because  all  persons  are  bound  to  submit 
themselves  to  the  judgment  of  the  law.  And  a  punishment  for  this  of- 
fence is  prescribed  by  the  revised  statutes.(u)  It  is  clearly  agreed  tliat 
an  officer  making  fresh  pursuit  after  a  prisoner  who  has  escaped  through 
his  negligence,  may  retake  bim  at  any  time  after,  whether  he  find  him  in 
the  same  or  a  different  county.  And  it  is  said  generally,  in  some  books, 
that  an  officer  who  has  negligently  suffered  a  prisoner  to  escape  may 
retake  him  wherever  he  finds  bim,  without  mentioning  any  fresh  pursuit. 


(0  See  1  Rus8.  on  Cr.  519.  (q)  4  Black.  Com.  179.    1  Hale,  496. 

(m)  Id.  id.  (r)  See  ante,  ch.  1,  p.  17,  definiUon  of 

(n)  2  Hale,  95.  felony. 

(0)  Cro.  Car.  537.    Fost.  319.  1  Hale,        («)  4  Black.  Com.  181. 

458.  (t)  2  R.  S.  684,  §  I4. 

(p)  1  Rust.  521.  (u)  Idem,  e85,  §21,  22,  24. 
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Bot  the  rale  seems  to  be  otherwise,  so  far  at  least  as  civil  process  is  con- 
cerned, where  the  jailer  has  vobmkoily  suffered  a  prisoner  to  escape,  (v) 
Yet  as  the  public  good  requires  that  criminals  should  be  brought  to  jus- 
tice, it  is  said  that  a  jailer  who  has  voluntarily  suffered  a  criminal  to  es- 
cape, ought  to  be  allowed  to  retake  him. (117)  And  the  revised  statutes 
contain  a  provision  that  if  a  prisoner  convicted  of  a  criminal  offence, 
shall  escape  from  prison,  he  may  be  pursued,  retaken,  and  imprisoned 
again,  notwithstanding  the  term  for  which  he  was  sentenced  to  be  im- 
prisoned shall  have  expired  at  the  time  when  he  shall  be  retaken,  (x) 

4tb.  When  necessarily  commiUed  in  arresting  felons  fleeing  from 
justux.]  As  the  third  branch  of  this  section,  which  we  have  just  been 
considering,  was  intended  to  reach  cases  of  escape  or  rescue  from  ar- 
rests actually  made,  the  fourth  branch,  applies  to  cases  where  felons 
are  fleeing  in  order  to  prevent  an  arrest  from  being  made.  The  first 
thing  to  be  considered  under  this  part  of  the  subject  is,  that  the  person 
&eing  from  justice  must  be  a  felon,  or  a  person  chained  with  having 
committed  a  felony ;  otherwise  the  officer  will  not  be  justified  in  killing 
him  in  case  of  his  resistance. (y)  In  cases  of  felony  actually  committed, 
if  the  oBender  will  not  suffer  htmself  to  be  arrested,  but  stands  upoft  his 
own  defence,  or  flies,  so  that  he  cannot  possibly  be  apprehended  alive 
by  those  who  pursue  him,  whether  public  officers  or  private  persons. 
With  or  without  a  warrant,  he  may  be  lawfully  killed  by  thenj.(z)  In 
case  an  innocent  person  b  indicted  for  a  felony  and  will  not  suffer  him- 
self to  be  arrested  by  the  officer  who  has  a  warrant  for  that  purpose,  he 
may  be  lawfully  killed  by  the  officer  if  he  cannot  otherwise  be  taken,  (a) 
Although,  strictly  speaking,  before  a  man  is  convicted  of  a  felony,  he 
cannot  be  called  a  felon ;  yet  the  word  "*  felon"  was  undoubtedly  used 
in  the  statute  to  designate  persons  charged  loith  having  committed  feUh 
nies.  And  in  cases  where  a  peace  officer  attempts,  without  a  warrant, 
to  apprehend  a  person  on  suspicion  of  felony,  and  the  suspected  person 
is  killed,  the  question  will  be  whether  the  officer  had  reasonable  grounds 
for  supposing  him  guilty  of  the  chai^.  If  it  appear  that  he  had,  he 
should  be  acquitted,  although  it  turns  out  that  the  person  he  was  attempt- 
ing to  arrest  was,  in  fact,  innocent  of  the  charge.  Although  mere  sus- 
picion of  fek>ny  will  not  justify  a  peace  officer  in  breaking  an  outer 
door  to  apprehend  the  offender,  unless  the  officer  is  armed  with  a  war- 


(v)  Hawk.  P.  C.  b.  2,  eh.  19,  §  12.        (y)  1  Russ.  on  Cr.  449,  467,  508. 
On,  Jac.  659.  («)  Hawk.  P.  C.  b.  1,  c.  38,  t.  11. 


(w)  Toml.  L.  Diet,  tit  Escape,  (B).  II.    Fost  271. 

{X)  2  R.  S.  685,  §  20.  (a)  Id.  ib.  §  12. 


Digitized  by 


Google 


88  OF  FELONIES.  [Book  /. 

rant ;  yet,  aocordkig  to  Lord  Hale,  the  officer  would  be  justified  in  kill- 
ing the  party,  if  he  fly,  and  eannot  otherwise  be  apprehended.(&)  But  it 
is  said  that  this  must  be  understood  only  of  arrests  by  officers,  and  does 
not  extend  to  arrests  by  private  persons  of  their  own  authority.(c)  It 
seems  that  a  constatrie  or  other  peace  officer  is  bound  to  arrest  a  per- 
son indicted  of  felony,  without  a  xoarranty  and  that,  therefore,  if  it  be  not 
possible  otherwise  to  arrest  him,  he  will  be  justified  in  killing  him,  al- 
though he  have  no  warrant.(£f) 

Where  a  private  person  lends  his  assistance  to  an  officer,  whether 
commanded  to  do  so  or  not,  he  is  under  the  same  protection  as  the  offi- 
cer himself.(e) 

Homicide  is  also  justifiable  when  committed  by  any  person  in  either 
of  the  following  cases :  1.  When  resisting  any  attempt  to  murder  such 
person,  or  to  conunit  any  felony  upon  him  or  her,  or  upon  or  in,  any 
dwelling  house  in  which  such  person  shall  be  ;  or,  2.  When  committed 
in  the  lawful  defence  of  such  person,  or  of  his  or  her  wife,  husband,  pa- 
rent, child,  master,  mistress,  or  servant,  when  there  shall  be  a  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to  do  some  great 
perm)nal  injury,  and  there  shall  be  imminent  danger  of  such  design  being 
accomplished;  or  3.  When  necessarily  committed  in  attempting  by 
lawful  ways  and  means  to  apprehend  any  person  for  any  felony  commit- 
ted ;  or  in  lawfully  suppressing  any  riot ;  or  in  lawfully  keeping  and 
preserving  the  peace.(/) 

1st.  Wlien  resisting  any  attempt  to  murder  such  person^  or  to  commit 
any  felony  upon  him  or  her,  or  upon  or  in  any  dwelling  house  in  which 
such  person  shall  be,']  The  rule  of  the  common  law  on  this  subject  is 
thus  laid  down  by  Mr.  East :  A  man  may  repel  force  by  force  in  defence 
of  his  person,  habitation,  or  property ;  against  one  who  manifestly  in- 
tends or  endeavors,  by  violence  or  surprise^  to  commit  a  known  felony, 
such  as  rape,  robbery,  arson,  burglary,  or  the  like.  In  these  cases  he  is 
not  obliged  to  retreat,  but  may  pursue  his  adversary  until  he  has  secured 
himself  from  all  danger ;  and  if  he  kill  him  in  so  doing,  it  is  justifiable 
self  defence ;  as,  on  the  other  hand,  the  killing  by  such  felons  of  any  per- 
son so  lawfully  defending  himself,  will  be  murder.  But  a  bare  fear  of 
any  of  these  offences,  however  well  grounded,  as  that  another  lies  in 
wait  to  take  the  party's  life,  unaccompanied  by  any  overt  act,  indicative 
of  such  an  intention,  will  not  warrant  him  in  killing  that  other,  by  way 


b)  1  Hawk.  P.  C.  c.  28,  8. 12.    Post.        (d)  See  1  Esst  P.  C.  800. 

1  Hale,  481.    2  id.  72,  79,  218.  (e)  Fogt  809. 

(c)  2  Hale,  84.     1  Rum.  on  Cr.  647.  (/)  2  R.  S.  660,  §  3. 
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of  precaotioii ;  there  being  no  actual  danger  at  the  time.(^)     And  it  is 
to  be  remembered  the  words  of  the  statute  are,  ••  resisting  any  attempL** 

Not  only  is  the  party  himself,  whose  person  or  property  is  the  object 
of  the  felonious  attack,  justified  in  resisting,  in  the  manner  above  men- 
tiooed,  but  a  servant  or  any  other  person  who  may  be  in  the  house  at 
the  time,  may  lawfully  interpose  in  order  to  prevent  the  intended  mis- 
chief. Thus,  in  the  instance  of  arson  and  burglary,  a  lodger  may  lawful- 
ly kill  the  assailant  in  the  same  manner  as  the  owner  himself  might  do, 
but  subject  to  the  same  limitations. (A)  Though  the  first  clause  of  the 
section  of  the  statute  we  are  now  considering  only  applies  to  a  resisting 
of  an  attempt  to  murderer  commit  some  felony  upon  the  person  himself; 
the  latter  part  of  the  section  refers  to  an  attempt  to  commit  any  fehny 
upon  or  in  any  dwelling  house,  and  would,  therefore,  justify  any  person 
who  was  in  the  house  in  killing  a  person  who  was  attempting  to  murder 
another  person  in  such  house — murder  being  embraced  in  the  word 
felony. 

With  regard  to  the  nature  of  the  intended  offence  to  prevent  which  it 
is  lawful  instantly  to  use  the  least  violence  and  to  put  the  assailant  to 
death,  it  is  only  to  such  crimes  as  in  their  nature  betoken  an  urgent  ne- 
cessity, which  admits  of  no  delay,  that  the  rule  extends.  Of  this  nature, 
are  what  have  been  termed  known  feloaies,  in  contradistinction,  as  it  seems, 
to  such  secret  felonies  as  may  be  committed  without  violence  to  the  person ; 
such  as  picking  the  pocket,  &c.(t)  Where  an  attempt  is  made  to  mur- 
der, or  to  maim,  or  to  rob,  or  to  ravish,  or  to  commit  burglary,  or  to  set 
fire  to  a  dwelling  house,  if  the  attack  be  made  by  the  assailant  with 
violence,  and  by  surprize,  any  person  in  the  house  at  the  time  may  law- 
fully put  him  to  death. (A) 

The  rule  extends  io  felonies  only.  Thus,  if  one  comes  to  beat  another, 
or  to  take  his  goods  as  a  trespasser,  though  the  owner  may  justify  a  bat- 
tery for  the  purpose  of  making  him  desist,  yet  if  he  kill  him  it  will  be  man- 
daughter  in  the  third  degree. (/)  In  cases  of  this  kind,  the  law  does  not  ad- 
mit the  force  of  the  provocation  to  be  sufficient  to  warrant  the  owner  of 
the  property  in  making  use,  in  repelling  the  trespasser,  of  any  deadly  or 
dangerous  weapon,  (m)  Thus,  if  upon  the  sight  of  a  person  breaking  his 
hedges,  the  owner  were  to  take  up  a  hedge  stake  and  knock  him  on  the 
bead  and  kill  him^  this  would  be  nmrder;  because  the  violence  was 


(r)  I  East  P.  C.  271. 272.    Foit.  274.        (0  1  Hale,  485, 486.    1  East,  272.    2 
m  Roscoe's  Grim.  Ev.  688.  R.  S.  661,  §  IS. 

(t>  Fast  274.     1  East  P.  C.  273.  (w)  Roscoe's  Cr.  Ev.  642.    2  Halst 

(h)  Id.  ib.  R«P-  2^-    4  Mats.  Rep.  891.    9  Roger't 

Rec.  77. 
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much  beyond  the  provocation,  (n)  But  in  defence  of  a  man's  bousey  the 
owner,  or  his  family,  may  kill  a  trespasser  who  would  forcibly  dispossess 
him  of  it,  in  the  same  manner  as  he  might,  by  law,  kill  in  self  defence,  a 
man  who  attacked  him  personally ;  with  this  distinction,  however,  that 
in  defending  his  house  he  need  not  retreat,  as  in  other  cases  of  self  de- 
fence ;  for  that  would  be  giving  up  his  house  to  his  adversary,  (o)  Black- 
stone  says  the  rule  does  not  extend  to  the  breaking  open  of  any  house 
in  the  day  timcy  unless  it  carries  with  it  an  attempt  of  robbery  alsa(p) 
But  it  will  apply  where  the  breaking  is  such  as  imports  an  apparent  rob« 
bery,  or  an  intention  or  attempt  of  robbery  or  other  felony.(^) 

2d.  When  committed  in  the  lawful  defence  of  such  person  or  of  his  or 
her  vjifCf  husband^  parent^  childf  master^  mistress  or  servant,  when  there 
shcdl  be  a  reasonable  ground  to  apprehend  a  design  to  commit  a  felony ,  or 
to  do  some  great  personal  injury^  and  there  shall  be  imminent  danger  of 
such  design  being  accomplished.']  Blackstone  observes  that  such  homi- 
cide as  is  committed  for  the  prevention  of  any  forcible  and  atrocious 
crime,  is  justifiable  by  the  law  of  nature,  as  well  as  by  the  ancient  com- 
mon law  of  England.(r)  He  also  observes  that  the  English  law  justifies 
a  woman  in  killing  one  who  attempts  to  ravish  her ;  or  a  husband  or 
father  in  killing  a  man  who  attempts  a  rape  upon  his  wife  or  daughter ; 
and  so  also  as  to  an  attempt  to  commit  the  crime  against  nature.  (^) 

At  common  law,  where  a  known  felony  is  attempted  upon  any  one, 
not  only  the  party  assaulted  may  repel  force  by  force,  but  his  servant  at- 
tending him,  or  any  other  person  present,  may  interpose  to  prevent  the 
mischief;  and  if  death  ensue,  the  party  so  interposing  will  be  justificd.(<) 
Our  statute  embraces  all  attempts  to  conmiit/e^te5,  or  to  do  any  great 
personal  injury  to  any  of  the  persons  mentioned  in  the  section  we  are 
now  considering.  The  efiect  therefore  seems  to  be  a  restriction  of  the 
common  law  rule  to  cases  of  killing  in  self  defence,  or  in  defence  of 
husband,  wife,  parent,  child,  master,  mistress  or  servant.  If  this  con- 
struction  be  correct,  a  stranger  would  not  be  justified  in  interfering  in 
behalf  of  one  who  was  not  connected  with  him  in  any  of  the  relations 
mentioned  in  the  statute. 

It  is  not  essential  that  an  actual  felony  should  be  about  to  be  commit- 
ted, or  a  design  to  do  some  great  personal  injury,  in  order  to  justify  the 
killing,  under  this  section.    If  the  circumstances  are  such  that  there  shall 


(n)  Fo8t.  291.    1  Eart,  288.  (r)  4  Black.  Com.  181. 

1  Hale  P.  C.  485,  486.  («)  Id.  ib. 

4  Black.  Com.  180.  U)  1  Hale,  P.  C.  481,  484.    Foster, 

tlEaft,P.C278.    1  Hale,  48a  3    274.    2  Bos.  &  Pul.  275. 
.  Rep.  220. 
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be  a  •'remMOoMiQ  groaod  to  apprehend  a  design  to  commit*  either  of  the 
oBencea  named*  and  there  shall  be  ^  imminent  danger  of  such  design  being 
accomplished,"  the  party  will  be  justified  in  making  resistance,  and,  if 
neceasary,  in  killing  the  assailant,  (ti)  But  no  assault,  however  violent* 
wili  jartify  killing  the  assailant,  under  the  plea  of  necessity,  unless  there 
be  a  plain  manife^ation  of  a  felonious  intent  or  a  design  to  do  some 
great  personal  injury.(t7)  And  it  may  be  further  observed,  that  a  man 
cannot,  in  any  case,  justify  killing  another  by  a  pretence  of  necessity^ 
onlesa  he  were  wholly  without  fault  in  bringing  that  necessity  upon  him- 
self; for  if  he  kill  any  person  in  defence  of  an  injury  done  by  himself, 
he  is  guilty  of  manslaughter  at  least :  as  in  the  case  where  a  body  of 
people  wrongfully  detained  a  house  by  force,  and  killed  one  of  those 
who  attacked  it  and  endeavored  to  set  it  on  fire.(ti7) 

As  homicide,  committed  in  the  prevention  of  forcible  and  atrocious 
crimes,  is  justifiable  only  upon  the  plea  of  necessity,  it  cannot  be  justified 
imieaB  the  necessity  continues  to  the  time  wbeir'the-party  is  Jullied« 
Thus,  though  the  person  upon  whom  a  felonious  attack  is  first  made  be 
not  obliged  to  retreat,  but  may  pursue  the  felon  until  he  finds  himself 
oat  of  danger ;  yet  if  the  felon  be  killed  after  he  has  been  properly  se- 
cured, and  when  the  apprehension  of  danger  has  ceased,  such  killing  will 
be  murder ;  though,  perhaps,  if  the  blood  were  still  hot  from  the  contest 
or  pursuit,  it  might  be  held  to  be  only  manslaughter,  on  account  of  the 
high  provocation,  (x) 

3d.  When  necessarily  cemmiUed  in  attempting  by  lawful  ways  and 
swoffi  to  apprehend  any  person  fw  any  felony  committed;  or  in  laufuUy 
stippressing  any  riot ;  or  in  lawfully  keeping  and  preserving  the  peaceJ] 
This  section  applies  not  only  to  officers,  but  to  all  others  who  may  law* 
fidly  do  any  of  the  acts  mentioned  in  it.  The  preceding  section  (the  dd) 
applies  only  to  **  public  officers  and  those  acting  by  their  command,  in 
their  aid  and  assistance ;"  while  the  3d  section  contains  the  words  **  any 
person." 

The  peculiar  phraseology  of  the  first  part  of  the  subdivision  now  uo* 
der  consideration  is  worthy  of  observation.  The  language  made  use  of 
is  "attempting,"  6cc.  ^to  apprehend  any  person  for  any  felony  commit^ 
tet* — not  saying  hy  whom  committed.  The  intention  undoubtedly  wai 
to  confine  the  protection  to  cases  of  killing,  in  the  attempt  to  apprehend 
the  felon  or  person  charged  to  be  the  felon.    It  would  be  absurd  to  sup- 


(«)  1  Rom.  on  Cr.  561.    1  Hawk's       (to)  Idem. 

pu  4ff7.  (x)  1  Roii.  on  Or.  662. 

>)  Uem. 
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po9e  the  legislature  meant  to  justify  a  killing  by  the  officer,  &c.  in  at- 
tempting to  apprehend  an  innocent  person,  or  one  who  was  not  even 
charged  to  have  committed  the  felony.  To  make  the  sense  of  the  passage 
in  question  complete,  we  suppose  it  necessary  to  add,  after  *'  committed,** 
the  words,  "or  charged  to  have  been  committed  by  him.*'  The  rule  at  com- 
mon law  is,  that  supposing  a  felony  to  have  been  actually  committed,  and 
the  officer  attempts  to  arrest  a  wrong  person,  he  will  not  be  entitled  to  pro- 
tection.(y)  But  there  is  a  distinction  between  this  case  and  that  of  a 
peace  officer  who  has  a  warrant  against  a  particular  person  by  netme^ 
though  that  person  may  happen  to  be  innocent  of  the  offence  with  which 
he  is  charged.(z) 

As  a  general  rule,  in  cases  of  felony  actually  committed,  private  per- 
sons may  lawfully  apprehend  without  warrant :  and  in  case  the  felon  is 
unnecessarily  killed  by  those  attempting  to  arrest  him,  it  is  not  murder, 
but  justifiable  homicide.(a)  Where,  says  Mr.  Justice  Foster,  a  felony  is 
;*ffimittgf!>  OTfMhft  feloQ  flies  from  justice,  and  a  dangerous  wound  is 
given,  it  is  the  duty  of  every  man  to  use  his  best  endeavors  for  prevent- 
ing an  escape ;  and  if,  in  the  pursuit,  the  party  flying  is  killed,  where  he 
cannot  be  otherwise  overtaken,  it  is  justifiable  homicide. (6) 

With  regard  to  the  point  of  time  at  which  an  officer  is  justified,  in  case 
of  resistance,  in  resorting  to  measures  of  violence,  it  is  laid  down,  that  al- 
though in  the  case  of  common  persons,  it  is  their  duty,  when  they  are  as- 
sauhed,  to  fly  as  far  as  they  may,  in  order  to  avoid  the  violence,  yet  an 
officer,  if  assaulted  in  the  execution  of  his  duty,  is  not  bound  to  give  way ; 
and  if  he  kills  his  assailant,  it  is  adjudged  homicide  in  self  defence. (c) 
But  though  it  be  not  necessary  that  the  officer  should  retreat  at  all,  yet 
he  ought  not  to  come  to  extremities  upon  every  slight  interruption,  nor 
without  a  reasonable  necessity.  And  where  no  resistance  at  all  is  made^ 
and  the  officer  kills,  it  will  bo  murder.  So  if  the  officer  kills  the  party 
after  the  resistance  is  over,  and  the  necessity  has  ceased,  it  is  manslaugh- 
ter at  least ;  and  if  the  blood  had  time  to  cool,  it  would,  it  seems,  be 
murder.(d) 

In  respect  to  the  time  of  executing  process,  it  may  be  d<^e  at  night, 
as  well  as  by  day ;  and  in  cases  of  breach  of  the  peace,  or  apprehended 
breach  of  the  peace,  or  for  the  apprehension  of  persons  charged  with 
crimes  and  misdemeanors,  or  with  a  violation  of  the  articles  of  the  re- 


(y)  Forter, 
(x)  Id.  ib. 


818.  (b)  Foster,  271. 

(c)  1  Hale,  481. 
(a)  RoMoe'8  Cr.  £v.  688.    1  Hawk.        (d)  Koscoe's  Cr.  £v.  627.    1  East, 


ch.  28,  s.  11. 
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Tiied  stilotes  respecting  the  diatarbance  of  religious  meetings  and  the 
observance  of  Sunday,  process  may  be  executed  or  an  arrest  made  on 
8unday.(e) 

In  executing  their  duty,  it  often  becomes  a  question  in  what  cases  con- 
stables and  other  peace  officers  are  justi6ed  in  breaking  open  win- 
dows and  doors*  In  no  case  whatever  is  an  officer  justified  in  break- 
ing open  an  outer  door  or  window,  unless  a  previous  notification  has 
been  given  and  a  demand  of  entrance  made  and  refuscd.(/)  Where  a 
felony  has  been  actually  committed,  or  a  dangerous  wound  given,  a 
peace  officer  may  justify  breaking  an  entrance  door  to  apprehend  the 
ofiender,  without  warrant ;  but  in  cases  of  misdemeanor  and  breach  of 
the  peace,  a  warrant  is  required.  It  likewise  seems  to  be  the  better 
opinion,  that  mere  suspicion  of  felony  will  not  justify  him  in  proceeding 
to  this  extremity,  unkss  he  be  armed  with  a  warrant.  (^)  It  is  to  be  ob- 
served that  the  protection  from  arrest  by  breaking  open  an  outer  door 
only  extends  to  arrests  in  the  first  instance ;  for  if  a  man  legally  arrested 
(and  lajring  hands  on  the  prisoner  and  pronouncing  words  of  arrest,  con- 
stitute an  actual  arrest,)  escape  from  the  officer  and  take  shelter  in  his 
own  house,  the  officer  may,  upon  fresh  pursuit,  break  open  the  outer 
door  in  order  to  retake  him,  having  first  given  due  notice  of  his  business, 
and  demanded  admission,  and  been  refused.  If  it  be  not,  however,  on 
frerii  pursuit,  it  seems  that  the  officer  should  have  a  warrant  from  a  ma- 
gistrate.(A) 

In  the  case  of  a  rto^,  the  peace  officers  and  their  assistants  endeavor- 
ing to  disperse  the  mob,  are  justified  in  proceeding  to  the  last  extremity, 
ID  case  the  riot  cannot  be  otherwise  suppress€{d.(t)  And  it  is  said  by 
Hawkins,  that  perhaps  the  killing  of  dangerous  rioters  may  be  justified  by 
any  [uivate  persons  when  they  cannot  otherwise  suppress  such  rioters,  or 
defend  themselves  from  them  ;  inasmuch  as  every  private  person  seems 
to  be  authorized  by  the  law  to  arm  himself  for  the  preservation  of  the 
peace. (A)  And  this  was  so  resolved  by  all  the  judges  in  Caster  term, 
89  Eliz.  though  they  thought  it  more  discreet  for  every  one  in  such  a 
case  to  attend  and  assist  the  officer  in  so  doing.(/)  And  certainly,  if  pri- 
vate persons  interfere  to  suppress  a  riot,  they  must  give  notice  of  their 
intentioo. 


(€)  IU>scoe'8  Cr.  Ev.  628.    1  R.  S.        (h)  1  Hile»»  P.O.  469.    FostSOO.    1 
675,  §  69.  East,  324. 

(/)  Fost.  d20.     Hawk,  b.2,  c.  14,  s.  1.        (i)  1  Russ.  on  Cr.  54S.     Roscoe's  Cr. 

(r)  Post.  320, 321.  1  Rum.  520.  Hawk.    Ev.  627.    4  Black.  Com.  179. 
b.  C  c.  14,  •.  7.  (fc)  1  Hawk.  P.  C,  c.  28,  ».  14. 

(I)  Poph.  Rap.  121.    1  East,  304. 
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As  regards  the  kiUiog  of  another  persoii  by  any  one  engaged  id  law- 
fully  keeping  and  preserving  the  peace^  the  protection  is  not  confined  to  the 
person  of  the  officer  only.  Not  only  by  our  statute,  but  at  conunon  law, 
every  one  lending  his  assistance  to  an  officer  of  the  peace,  for  the  keepmg 
of  the  peace,  whether  commanded  to  do  so  or  not,  is  under  the  same  protec- 
tion  as  the  officer.(i7i)  And  both  peace  officers  and  private  persons  are  jus- 
tified, without  a  warrant,  in  apprehending  and  detaining,  until  they  can  be 
carried  before  a  magistrate,  all  persons  found  attempting  to  commit  a  felo- 
ny, (n)  But  whether  a  constable  or  other  peace  officer  is  warranted  in  ar- 
resting a  person  upon  a  chai^  by  another,  of  a  mere  breach  of  the  peace, 
after  the  affiray  is  ended,  without  a  special  warrant  from  a  magistrate,  is  a 
point  which  has  occasioned  some  doubt.  According  to  some  authorities, 
the  officer  may  arrest  the  party  on  the  charge  of  another,  though  the  af- 
fray is  over,  for  the  purpose  of  bringing  him  before  a  justice  to  find  secu- 
rity for  his  appearance.  But  the  better  opinion  is  said  to  be  the  other 
way.(o)  It  seems,  however,  that  if  one  person  threatens  to  kill  another, 
who  complains  to  a  constable,  the  latter  may,  in  order  to  avoid  the  pres- 
ent danger,  arrest  the  party  and  detain  him  till  he  can  conveniently  bring 
him  before  a  justice  of  the  peace.  (/>)  This  power  is  grounded  on  the 
duty  of  the  officer,  to  prevent  a  probable  felony,  and  must  be  governed 
by  the  same  rules  which  apply  to  that  case.  (9) 

If  there  be  an  affi*ay  in  a  house,  and  manslaughter  or  bloodshed  is  like- 
ly to  ensue,  and  a  constable  having  notice  of  it  and  demanding  entrance 
is  refused,  and  the  affi*ay  continues,  he  may  break  open  the  doors  to  keep 
the  peace,  (r)  And  if  there  be  discMxlerly  drinking  or  noise  in  a  house, 
at  an  unseasonable  hour  of  night,  especially  in  inns,  taverns,  or  alehouses, 
the  constable  or  his  watch,  demanding  entrance,  and  being  refused,  may 
break  open  the  doors  to  see  and  suppress  the  disorder.  («)  So  if  affi*ay- 
ers  fly  to  a  house,  and  he  follows  them,  with  fresh  suit,  he  may  break 
open  tiie  door  to  take  them.(<)  But  it  has  been  doubted  whether  a  con- 
stable can  safely  break  open  doors  in  such  a  case  without  a  magistrate's 
warrant ;  and  it  is  said  that  at  least  there  must  be  some  circumstance  of 
extraordinary  violence  to  justify  him  in  so  doing.(ti) 

It  seems  to  be  agreed,  that  any  one  who  sees  others  fighting  may  law- 
fully part  them,  and  also  stay  them  till  the  heat  be  over,  and  then  deliver 


(m)  Foit.  809.    1  Hale's  P.  C.  463.  (r)  2  Hale's  P.  C.  95.    Hawk.  P.  C, 

(n)  1  Moody's  C.  C.  93.  b.  X  c.  14,  s.  8. 

(0)  Roscoe's  Cr.  £▼.  614.  (•)  Id.  ib.    1  East's  P.  C.  828. 

(9)  2  Hale's  P.  C.  88.  (i)  Hawk.  P.  C,  b.  1,  c.  63,  s.  16. 

(0)  1  East's  p.  C.  806.  (u)  1  Ross,  on  Cr.  378,  (n).    11  John. 
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them  to  tiie  cooBttble,  who  may  carry  them  before  a  jastice  of  the  peace, 
in  order  to  their  finding  sureties  for  the  peace  ;  and  it  is  said,  that  any 
private  person  may  stop  those  whom  he  shall  see  coming  to  join  either 
paity.(l)  But  a  priYate  person  cannot,  of  his  own  authority,  lawfully 
wrest  one  for  an  affray,  Ac.  after  it  is  over.(t?) 

It  seems  agreed,  that  a  constable  or  sheriff  is  not  only  empowered,  as 
aU  private  persons  are,  to  part  an  affiray  which  happens  in  his  presence ; 
bat  is  also  bound,  at  his  peril,  to  use  his  best  endeavors  for  this  pur- 
pose ;  and  to  demand  the  assistance  of  others,  which  they  are  bound  to 
render.  (iiy) 

There  is  no  doubt  but  that  9i  justice  of  the  peace  may  and  must  do  all 
such  things  for  the  suppression  of  an  affiray,  which  private  men  or  con- 
stables are  either  enabled  or  required  by  law  to  do ;  but  it  is  said  that  he 
cannot,  without  a  warrant,  authorize  the  arrest  of  any  person  for  an  af- 
firay out  of  his  view.  Yet  it  seems  clear,  that  in  such  case,  he  may  make 
his  warrant  to  bring  the  offender  before  him,  m  order  to  find  sureties  for 
the  peace.  Also,  it  seems,  that  a  justice  of  the  peace  has  a  greater  pow- 
er over  one  who  has  dangerously  wounded  another  in  an  affray,  than 
ekbar  a  private  perscm  or  a  constable ;  for  a  justice  of  the  peace  has,  in 
some  cases,  a  discretionary  power,  either  to  commit  the  offender  or  to 
bail  him  till  the  year  and  day  be  pa8t(x) 

Where  a  person  interferes  between  two  combatants,  vrith  a  view  to 
preserve  the  peace,  and  not  to  take  part  with  either,  giving  due  notice  of 
his  intention,  and  is  under  the  necesrity  of  killing  one  of  them  in  order  to 
preserve  his  own  life  or  that  of  the  other  combatant,  it  being  impossible 
to  preserve  them  by  other  means,  such  killing  will  be  justifiable  :(y)  but 
in  general,  if  there  be  an  affray  and  actual  fighting  and  striving  between 
persons,  and  another  run  in,  and  take  part  with  one  party,  and  kill  the 
other,  it  will  not  be  justifiable  homicide,  but  manslaughter.  (») 

Excusalfle  homicide  is  where  one  person  kills  another :  1.  By  accident 
and  misfortune,  in  lawfolly  correcting  a  chikl  or  servant ;  or  in  doing  any 
other  lawful  act  by  lawful  means,  with  usual  and  ordinary  caution,  and 
without  any  unlawful  intent :  or,  2.  By  accident  and  misfortune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provocation,  or  upon  a 
sodden  coBibat,  without  any  undue  advantage  being  taken,  and  without 


(1)  1  Ross,  on  Or.  272.    1  Hawk.  P.  C.  (x)  Id.  ib. 

eh.  63,  §  11.  (y)  1  Hale's  P.  C.  484.    1  East's  P.O. 

o)  11  John.  Bap.  486.    6  Dane's  Abr.  290. 

i.  (z)  1  East,  291. 
(w)  1  Rust.  OD  Cr.  273. 
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EDy  dangerous  weapon  being  used,  and  not  done  m  a  cruel  or  unusual 
manner,  (a) 

l8t.  Of  homicide  committed  by  accident  and  misfortune^  in  lawfully  cor* 
reding  a  child  or  servant;  or  in  doing  any  other  lawful  act  by  lawful  means , 
with  usual  and  ordinary  cautionf€md  without  any  unlawful  intent]  The 
provision  of  the  statute  respecting  the  correction  of  a  child  or  servant  is 
in  accordance  with  the  rule  of  the  common  law ;  according  to  which, 
parents,  masters,  and  other  persons  having  authority  in  the  domestic  tri- 
bunal, may  give  reasonable  correction  to  those  under  their  care ;  and  if 
death  ensue  without  their  fault,  it  will  be  no  more  than  accidental  death* 
But  if  the  correction  exceeds  the  bounds  of  due  moderation,  either  in  the 
measure  of  it,  or  in  the  instrument  used,  the  death  ensuing  will  be  either 
murder  or  manslaughter,  according  to  the  circumstances  of  the  case. 
Where  the  act  is  done  with  a  dangerous  weapon,  improper  for  corree^ 
tion,  and  likely  (the  age  and  strength  of  the  party  being  duly  considered) 
to  kill  or  maim ;  such  as  an  iron  bar,  a  sword,  a  pestle,  or  great  staflf;  or 
where  the  party  is  kicked  to  the  ground,  and  his  belly  stamped  upoD» 
whereby  he  is  killed,  it  will  be  murder.(6)  Though  the  correction  ex- 
ceeds the  bounds  of  moderation,  yet  the  court  will  pay  regard  to  the  na- 
ture of  the  provocation,  where  the  act  is  manifestly  accompanied  with  a 
good  intent,  and  the  instrument  is  not  such  as  will,  in  all  probability,  oc- 
casion death,  though  the  party  be  hurried  to  great  excess,  (c) 

Homicide  by  misadventure,  or  as  the  statute  expresses  it,  by  accident 
and  misfortune^  is  where  one  doing  a  lawful  act,  without  any  intention  of 
bodily  harm,  and  using  proper  precaution  to  prevent  danger,  unfortu- 
nately happens  to  kill  another  person.  ((2)  The  act  must  be  lawful  and 
done  by  lawful  means ;  otherwise  the  homicide  will  amount  to  murder 
or  manslaughter.(e)  And  it  must  be  done  with  usual  and  ordinary  cau- 
tion to  prevent  danger.  It  must  also  be  done  without  any  unlawful  in- 
tent ;  for  otherwise  the  mere  legality  of  the  act,  considered  abstractedly, 
would  be  no  more  than  a  mere  cloak  or  pretence,  and  consequently 
would  avail  nothing.(/)  Thus,  if  people,  following  their  common  oc- 
cupations, use  ordinary  caution  to  prevent  danger,  and  nevertheless  hap- 
pen, unfortunately,  to  kill  any  one,  such  killing  will  be  excusable  homi- 
cide. As  if  workmen  throw  stones,  rubbishy  or  other  things,  from  a 
house,  in  the  ordinary  course  of  their  business,  by  which  a  person  un- 
derneath happens  to  be  killed,  this  will  be  homicide  by  accident  and  mis- 


(a)  2  R.  S.  660,  §  4.  (<0  1  East's  P.  C.  221,  s.  8, 260,  ••  96* 

(6)  1  Rust,  on  Cr.  460.  Post.  258.    1  Hawk.  c.  29,  s.  1. 

(e)  Roscoe's  Cr.  Et.  584.  (s)  1  Russ.  on  Cr.  539. 

(7)  1  East,  261,  s.  86. 
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filitiiDe  only ;  if  it  were  done  in  a  retired  place,  where  there  was  no 
probabiKty  of  persons  passing  by,  and  none  had  been  seen  about  the  spot 
before,  or  if  timely  and  proper  warning  were  given  to  such  as  might  be 
betow^)  And  the  party  will  not  be  more  criminal  who  is  working 
with  a  hatchet,  when  the  head  of  it  flies  off  and  kills  a  by-stander.(A)  So 
where  a  person  driving  a  cart  or  other  carriage,  happens  to  drive  over 
another  and  kill  him,  if  the  accident  happened  in  such  a  manner  that  no 
want  of  due  care  could  be  imputed  to  the  driver,  it  will  come  within  the 
description  of  accidental  homicide.(t) 

As  the  degree  Of  caution  to  be  used,  depends  upon  the  probability  of 
danger,  it  follows  that  persons  using  artides  or  instruments  in  their  na- 
ture peculiarly  dangerous,  must  proceed  with  such  appropriate  and  rea- 
sonable precaution  as  the  particular  circumstances  may  require.  Thus, 
tboQgh  where  one  lays  poison  to  kill  rats,  and  another  person  takes  it 
and  dies,  this  is  accidental  homicide  ;  yet  it  must  be  understood  to  have 
been  laid  in  such  manner  and  place  as  not  easily  to  be  mistaken  for 
proper  food ;  for  that  would  betoken  great  inadvertence,  and  might  in 
some  cases  amount  to  manslaughter.(A:)  But  it  should  be  observed  that 
the  caution  which  the  law  requires,  is  not  the  utmost  caution  that  can  be 
used.  The  words  of  the  statute  are  ^'  usual  and  ordinary"  caution.  It 
is  sufficient  that  a  reasonable  precaution  be  taken ;  such  as  is  usual  and 
ordinary  in  similar  cases ;  such  as  has  been  found,  by  long  experience, 
m  the  ordinary  course  of  things,  to  answer  the  end.(Q 

2d.  Of  homicide  committed  by  accident  and  misfortune^  in  the  heat  of 
passion^  upon  any  sudden  and  sufficient  provocation^  or  upon  a  sudden 
combat,  without  any  undue  advantage  being  ttAen^  and  without  any  dan- 
gerous weapon  being  used^  and  not  done  in  a  cruel  or  unusual  manner.^ 
At  common  law,  ofiences  of  this  sort  were  classed  among  the  most 
mitigated  degrees  of  manslaughter,  and  the  punishment  was  merely 
Doininal^ffi) 

Whenever  death  ensues  from  sudden  transport  of  passion,  or  heat  of 
blood  upon  a  reascMiable  provocation,  and  without  malice,  it  is  considered 
as  solely  imputable  to  human  infirmity,  and  therefore  excusable  in  the 
eye  of  the  law.(n)  But  it  should  be  remembered  that  a  person  sheltering 
himself  under  this  plea  of  provocation,  must  make  out  the  circumstances 
of  alleviation  to  the  satisfaction  of  the  court  and  jury,  unless  they 


(r)  1  Rum.  S^,  539.    1  Hale's  P.  C.  (k)  1  Ron.  on  Or.  540. 

473,  475.     Foft  262.  (0  Id.  ib.    Post.  264. 

ik)  1  Hawk.  P.  C.  c.  29,  s.  2.  (m)  East's  P.  C  ch.  5,  §  19,  &c. 

(i)  Fost  268.    1  Hale,  476.  (n)  1  Ross,  on  Cr.  486. 
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arise  out  of  the  evidence  prodaced  against  him ;  as  the  presamptioB  of 
law  is,  that  all  homicides  are  malicious,  until  the  contrary  is  proved.(o) 

As  the  indulgence  which  is  shown  by  the  law  in  some  cases  to  the 
first  transport  of  passion  is  a  condescension  to  the  frailty  of  the  human 
frame,  to  the  brief  madness  which,  while  the  frenzy  lasts,  renders  a  man 
deaf  to  the  voice  of  reason ;  so  the  provocation  which  is  allowed  to  ex« 
tenuate  in  the  case  of  homicide,  must  be  something  which  a  man  is  con- 
scious of,  which  he  feels  and  resents  at  the  instant  the  homicide  is  com- 
mitted.(/»)  All  the  circumstances  of  the  case  must  lead  to  the  eonola- 
sion  that  the  act  done,  though  intentional  of  death  or  great  bodily  harm, 
was  not  the  result  of  a  cool,  deliberate  judgment  and  previous  malignity 
of  heart,  but  solely  imputable  to  human  infirmity.  (9)  For  there  are 
many  trivial,  and  some  considerable  provocations,  which  are  not  per- 
mitted to  extenuate  an  act  of  homicide,  or  rebut  the  conclusion  of  malice, 
to  which  the  other  circumstances  of  the  case  may  lead* 

The  most  grievous  wordt  of  provocation,  ccmtemptuous  and  insulting 
actions  or  gestures,  or  trespasses  against  lands  or  goods,  vrill  not  free  the 
party  killing  from  the  guilt  of  murder,  if  upon  such  provocation  a  deadly 
weapon  was  made  use  of,  or  an  intention  to  kill,  or  do  some  great  bodily 
barm  was  otherwise  manifested,  (r)  But  if  no  such  weapon  be  used,  or 
intention  manifested,  and  the  party  so  provoked  give  the  other  a  box  on  the 
ear,  or  strike  him  with  a  stick  or  other  weapon  not  likely  lo  kill,  and  kill 
him  unluckily  and  against  his  intention,  it  will  be  excusable  homicide,  (t) 
It  is,  indeed,  said  to  have  been  held  in  one  case,  that  words  of  menace  of 
bodily  harm,  are  a  sufficient  provocation  ;(<)  but  it  has  been  considered 
that  such  words  ought  at  least  to  be  accompanied  by  some  act  denolii^ 
an  immediate  intention  of  following  them  up  by  an  actual  assault,  (v) 

Where  an  a$sauU  is  made  with  violence,  or  cnrcrnnstances  of  indignity 
upon  a  man's  person,  as  by  pulling  him  t^  the  nose,  and  the  party  ao  as- 
saulted kills  the  aggressor,  it  will  be  excusable  homicide,  in  case  it  ap- 
pears that  the  assault  was  resented  immediately,  and  the  aggressor  killed 
in  the  heat  of  blood — the  brief  madness  occasioned  by  the  provoca- 
tion, (v)  The  statute,  it  vrill  be  recollected,  requires  the  provocation  not 
only  to  be  sufficient,  but  sudden.  This  word  was  doubtless  used  to  ex- 
clude the  idea  of  malice*    If  there  has  been  time  for  passion  to  subside. 


(o)  Id.  ib.  422.  (0  1  Hale,  455. 

(p)  Post  315.    1  Russ.  483.  (u)  1  East,  233. 

(q)  1  East's  P.  C.  232.  (v)  Eel.  135.     4  Black.  Com.  ISl. 

(r)  1  Russ.  on  Cr.  434.  1  &ft,  233,  s.  SD. 

(«)  Fost.  291.    I  East,  238. 
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Old  for  reason  to  interpotet  the  homicide  will  be  marder.(to)  But  it 
nems  that  it  is  not  erery  trivial  provocation  which  in  point  of  law 
amounts  to  an  assanh  that  will  excuse  the  party  in  killing  the  aggressor. 
Even  a  blow  will  not  be  considered  as  sufllcient  provocation  to  extenuate 
in  cases  where  the  revenge  is  disproportioned  to  the  injury,  and  out- 
rageous and  barbarous  in  its  nature,  (x)  Where  a  man  has  been  im- 
properly  restrained  of  his  liberty,  the  provocation  has  been  considered 
sufficient  to  excuse.  So  where  a  man  finds  another  in  the  act  of  adul- 
tery with  bis  wife,  and  kills  him  in  the  first  transport  of  passion,  he  is  ex« 
cosable.(y) 

In  conclusion  of  this  branch  of  the  present  subdivision,  it  should  be 
observed  that  the  {^a  of  provocation  will  not  avail  where  there  is  evi* 
dence  of  escpress  malice.  In  such  cases  not  even  previous  blows  or 
struggling  will  excuse  homicide,  (z) 

Death  in  the  course  of  a  sudden  combat^  though  in  some  cases  it 
amoonted  to  murder,  at  common  law,  was  generally  considered  as 
amoonting  to  manslaughter  only ;  there  being  most  frequently  an  ab- 
ssnce  c^tbat  malice  requisite  to  a  conviction  for  murder,  and  a  sufiicient 
^egtee  of  provocation  to  show  such  absence,  (a)  If,  therefore,  upon  a 
sodden  quarrel,  the  parties  fight  upon  the  spot,  or  if  they  presently  fetch 
dieir  weapons  and  go  into  a  field  and  fight,  and  one  of  them  is  killed,  it 
w91  not  be  murder,  because  it  may  be  presumed  the  blood  never 
eooled.(fr)  But  at  common  law,  as  well  as  under  the  section  (^  the 
statute  we  are  now  considering,  in  order  to  save  the  party  killing  from 
the  crime  of  murder,  it  is  necessary  that  the  combat  shooM  be  sudden^{c) 
without  any  undtte  advantage  being  taken,(d)  without  any  dangerous 
weapon  being  used,(e)  and  not  done  in  a  cruel  or  unusual  manner.  (/) 
And  it  matters  not  who  gave  the  first  blow,  if  the  quarrel  was  sudden 
and  the  combat  equal.(^) 

The  lapse  of  time  between  the  origin  and  the  quarrel  is,  in  these  cases, 
worth  an  inquiry ;  as  it  may  tend  to  prove  malice.  (A)  But  it  is  not  in 
every  case  where  there  has  been  an  old  grudge  that  malice  will  be  pre- 
sumed. Thus,  where  two  persons  who  have  previously  fought  on  mal- 
ice, are  afterwards,  to  all  appearance,  reconciled,  and  fight  again,  on  a 


(w)  Fost  296.    Ro8Coe*8  Cr.  Ev.  557.  ((0  Fost  295.     1  East,  242.    Lewia 

(x)  1  Rum.  CD  Cr.  487.  C.  C.  ITS. 

(y)  Sty,  467.    1  Ruts,  on  Cr.  487.  («)  1  Russ.  on  Cr.  447.    Boscoo's  Cr. 

(z)  1  Rtnt.  on  Cr.  440.  Er.  558. 

(a)  IUmcos's  Cr.  E?.  558.  (/)  Lewin  C.  C.  171. 


(a)  IUmcos's  Cr.  E?.  558.  (/)  Lewin  C.  C 

h)  I  Ross.  495.  (g)  1  RuiS.  496. 

(c)  1  Sssl%  P.  C.  241.    1  Hale,  456.        (h)  5  Car.  ft  P. : 
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fresh  quarrd,  it  shall  not  be  presumed  that  tbey  were  moved  by  the  old 
grudge,  unless  it  shall  appear  by  the  whole  circumstances  of  the  ca8e.(t^ 

If  the  combat  be  equal  at  the  onset,  the  use  of  a  deadly  weapon  after- 
wards, it  is  said,  will  not  make  the  offence  murder,  provided  it  was  not 
used  in  pursuance  of  a  previous  intention.(A)  It  is,  perhi^  doubtful, 
however,  whether  this  rule  would  apply  under  the  positive  provision  of 
our  statute, "  without  any  dangerous  weapon  being  used*** 

The  case  of  deliberate  duelling,  is  an  exception  to  the  general  rule,  that 
a  killing  in  the  course  of  a  mutual  combat  is  excusable  homicide  only.(/) 

Formerly,  in  cases  of  justifiable  or  excusable  homicide,  it  war  the  prac- 
tice for  the  jury  to  find  the  facts  specially  and  upon  certifying  the  record 
into  chancery,  a  pardon  issued  of  course,  in  England,  and  in  this  state 
the  prisoner  was  acquitted  and  discharged,  (m)  But  by  the  revised 
statutes,  it  is  provided  that  in  cases  of  justifiable  or  excusable  homicide, 
the  jury  shall  render  a  general  verdict  of  not  guilty.(ii) 

IndictmenL'l  In  an  indictment  for  homicide,  the  means  by  which  death 
was  effected  must  be  stated.  A  mere  statement  that  the  defendant 
killed,  &c.  will  not  suffice  ;(o)  unless  the  whole  tenor  of  the  charge  furnish 
an  intelligible  description  of  the  manner  of  committing  the  oflknce.(p) 
The  kind  of  death  must  not  be  essentially  different  from  that  alleged. 
Thus,  on  a  charge  of  murder  by  stabbing,  if  it  prove  to  be  by  drowning 
or  poisoning,  the  prisoner  must  be  acquitted.  (9)  But  an  indictment  for 
murder  by  one  description  of  poison,  will  be  supported  by  proof  of  mur- 
der by  another  description  of  poison,  (r)  When  the  cause  of  death  is 
knocking  a  person  down  with  the  fist,  upon  any  substance,  the  charge 
should  be  accordingly ;  and  not  that  the  prisoner  with  a  stone  that  he 
hekl  in  his  hand  gave  and  struck,  &c.(ff) 

If  the  act  of  the  prisoner  and  the  means  of  death  be  proved  in  sub- 
stance as  alleged,  the  violence  and  death  being  of  the  same  kind  as  al- 
leged, a  mere  variance  in  the  name  or  kind  of  instrument  used  will  not  be 
material  \{t)  if  the  instrument  was  capable  of  producing  the  same  kind 
of  death.(ti) 

Where  the  death  blow  is  from  some  instrument,  it  seems  necessary  to 
state  that  the  defendant  hekl  it  in  his  right  or  left  hand,  or  in  both 
hands.(t))    The  value  of  the  instrument  is  immaterial.(u7) 


(i)  1  Rusi.  OD  Cr.  496.    I  Hawk.  P.        (p)  13  Price,  173. 

C.  c.  81,  s.  90.  (9)  2  Hale,  185. 

(fc)  1  Ross.  497,  446.  (r)  8  Camp.  75.    1  East's  P.  0.  841. 

(/)  Post  297.  («)  Ry.  ft  Moo.  0.  C.  118. 

(m)  RoM^oe's  Cr.  £v.  464.  1  R.  L.        (t)  Bulst  87. 

1818,  p.  68,  §  5.  (u)  9  Co.  67,  a.    GUb.  Ev.  281. 

(fi)  2  R.  S.  661,  §  5.  (v)  2  Hale,  185. 

(0)  2  Hawk.  oh.  28,  s.  84.  (to)  Id.  ib. 
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Where  the  death  is  occafioned  by  actual  vblence,  the  term  ^  strucV* 
should  always  be  iQserted.(x)  And  the  striking  must  be  proved.  The 
word  "feloniously'*  and  the  words  "  with  malice  aforethought,''  must  be 
inserted. (y)  If  either  of  them  are  omitted,  the  defendant  can  only  be 
cooTicted  of  roanslaughter.(2)  An  indictment  for  murder,  found  since  the 
passage  of  the  revised  statutes,  may  be  in  the  conrunon  law  form,  charg- 
ing the  offence  to  have  been  committed  **  feloniously,  wilfully,  and  of 
malice  aforethought,"  instead  of  charging  it  to  have  been  from  a  *'j9re- 
meditaUd  design^  (in  the  words  of  the  statute,)  to  effect  the  death  of  the 
person  killed.  But  the  accused  cannot  be  convicted  on  such  an  indict- 
ment of  a  felonious  homicide  with  malice  aforethought ;  unless  the  evi- 
dence be  such  as  to  bring  the  case  within  the  statutory  definition  of  nHir- 
der.(a) 

In  the  conclusion,  that  jo  the  prisoner  the  deceased  did  kill  and  murder^ 
the  last  word  must  not  be  omitted.(6)  The  words  **  feloniously  and  of 
malice  aforethought,"  need  not  be  repeated  to  every  allegation.  If  after 
all^giDg  the  assault  t(i  have  been  so  made,  the  indictment  proceed  to 
state  that  the  defendant  then  and  there  struck,  &c.  it  will  be  good  with- 
out repeating  them,  because  the  acts  are  sufficiently  connected.(c) 
Where  it  was  alleged  that  the  prisoner  did  wilfully,  feloniously,  and  of 
his  malice  aforethought,  mix  poison  with  other  ingredients,  in  order  that 
they  might  be  eaten  by  the  deceased,  it  was  held  unnecessary  to  add 
these  words  to  the  delivering  of  the  po\son.(d) 

Where  the  death  is  by  a  wound,  it  shouki  be  stated  to  have  been  tnor- 
tal4,e)  The  indictment  must  state  a  wound  sufficient  to  cause  death ; 
for  this  reason,  unless  a  sufficiency  otherwise  appear,  its  length,  depth 
and  breadth  must  be  slated  ;(/)  but  it  is  unnecessary  where  the  indict- 
ment states  the  deceased  to  have  been  shot  with  a  bullet,  or  run  through 
the  body  with  a  sword  ;(g)  or  to  have  had  a  limb  cut  off,  or  where  the 
wound  is  contused  merely ;  nor  is  it  even  necessary  to  prove  the  wound 
as  laid.(A)  Where  the  death  was  by  a  wound  or  stroke,  the  indictment 
must  show  with  certainty  to  what  part  of  the  body  the  violence  was  ap- 
plied. Therefore,  merely  stating  the  wound  to  be  near  or  about  the 
breast,  would  be  defective  ;(t)  or  if  on  the  arm,  hand,  or  side,  without 


(x)   Cro.  Jac.  636-     Bulst  184.     2        (e)  1  Leach,  96.    Kel.  125.    2  Hale, 

Hawk.  cb.  28,  s.  82.  186. 

(f )  8  Hale,  187.  (/)  Ry.  &  Moo.  C.  C.  97. 

(«)  1  East's  P.  C.  846.  (g)  6  Co.  121.    2  Hawk.  ch.  28,  ■.  81. 

(a)  13  Wend.  159.  But  see  1  Ld.  Raym.  145.    Ry.  k  Moo. 

(6)  Dyer,  261,  a.  C.  C.  5. 

(c)  hUtL  Dig.  258.  (h)  2  Hale,  186. 

\4  1  East's  P.  C.  346.  (t)  4  Co.  406.  1  East's  P.  C.  842. 
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stLying  whether  the  right  or  left,  it  is  bad.  (A)  Where  an  infant  died  in 
consequence  of  violence  by  a  rape,  the  indictment  was  holden  bad  for 
not  stating  that  a  mortal  wound  was  given.  (/)  It  must  be  stated  that 
the  deceased  died  of  the  injury  received,  (m) 

The  Hme^  both  of  the  stroke  and  of  the  death,  should  be  stated,  that 
the  death  may  appear  to  have  taken  place  within  a  year  and  a  day  after 
the  mortal  injury,  (n)  And  this  must  be  proved,  or  the  law  will  presume 
some  other  cause  of  death,  (o) 

Where  the  mortal  wound  is  given  in  one  county  and  the  death  ha|>- 
pens  in  another,  the  indictment  may  be  found  in  the  latter  county ;  and 
the  same  proceedings  are  to  be  had  thereon  in  all  respects  as  if  the 
wound  was  given  in  the  county  where  the  death  took  place.(/>) 

EvidenceJ]  It  will  be  seen,  from  what  has  been  already  stated,  what, 
under  different  circumstances,  will  be  necessary  to  support  the  allega- 
tions of  the  indictment,  and  what  allegations  are  necessary  to  be  proved. 

The  dying  declarations  of  the  deceased  are  receivable  in  evidence  if 
the  court  be  satisfied  that  he  was  conscious  of  being  in  a  dying  state  at 
the  time  he  made  them  ;{q)  and  was  sensible  of  his  awful  situation  ;(r) 
even  though  he  did  not  actually  express  any  apprehension  of  danger  ;(^) 
and  his  death  did  not  ensue  until  a  considerable  time  (in  this  case  eleven 
days)  after  the  declaration  was  made.(^)  But  these  declarations  are  ad- 
missible only  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  causes  of  the  death  are  the  subject  of  the  declaration.{u) 
Therefore,  upon  an  indictment  for  perjury,  a  dying  declaration  is  not  ad- 
missible to  disprove  a  fact  upon  which  the  perjury  is  as8igned.(t?)  So, 
upon  an  indictment  for  administering  savine  to  a  woman  not  quick  with 
child,  her  dying  declarations  are  not  admissible,  even  though  they  relate 
to  the  cause  of  her  death  {w)  And  though,  what  the  murdered  person 
says  in  articulo  mortis,  as  to  facts,  is  admissible,  what  he  says  as  matter 
of  opinion  is  not.(ir)  Nor  is  the  dying  declaration  of  a  criminal,  at  the 
scaffold  ;  for  after  his  blood  is  corrupted,  his  oath  would  not  be  received 
in  a  court  of  justice,  (y) 


ik)  2  Hale,  185. 

(0  1  Leach,  96. 

(m)  1  Roil.  Rep.  137.    Rust.  &  Ry. 
C.  C.  845. 

(n)  2  Hale,  179.    Cro.  Eliz.  739.    2 
last.  318. 

(o)  1  Hawk.  ch.  23,  s.  90. 

(p)  2  R.  S.  727,  §  47. 

Matt.  Dig%  Cr.  L.  254.    1  Leach, 
8  Car.  fclPayne,  629. 


(r)  3  Car.  &  P.  589. 
(«)  1  East's  P.  C.  358.    2  Leach,  561. 
(0  Ry.  &  Moo.  C.  C.  97. 
(u)  2  Bam.  &Cre8sw.  608. 
(t>)  Id.  ib.    4  Dow.  &  Rt.  120. 
(to)  2  Bam.  &  Cressw.  608,  n.    4  Car. 
&P.233. 
(x)  Car.  C.  L.  238.    Matt.  Dig.  254. 
(y)  Matt.  Dig.  254. 
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The  djdng  declaration  of  an  accomplice  ii  also  evidence  ;(z)  provided 
be  were  at  the  time  such  a  person  as  would  be  a  competent  witness,(tif) 
But  according  to  the  above  rule,  it  seems  that  the  dying  declaration  of 
an  accomplice  can  be  received  only  when  the  defendant  is  charged  with 
assisting  the  deceased  to  destroy  himse]f.(i).  Where  two  such  declara- 
tions  were  made,  and  the  second  only  was  reduced  into  writing,  in  the 
presence  of  a  magistrate,  this  written  declaration  not  being  forthcoming 
al  the  trial,  the  judges  held,  that  in  the  absence  of  it  the  first  declaration 
was  admissible  in  evidence,  (c) 

Mtmskmghter  will  be  noticed  in  another  place. 

3.  ARSON. 

Armuh  at  common  law,  is  defined  to  be  the  wilfiil  and  malicious  burn- 
ing of  the  dwelling  house  or  out  house  of  another  man.(6) 

By  the  revised  statutes,  the  crime  of  arson  is  divided  into  four  de« 
grees;  the  first  of  which,  only,  being  a  capita]  offence,  will  be  considered 
in  this  connection. 

Arson  in  the  first  degree  is  declared  by  the  revised  statutes  to  consist 
in  wilfully  setting  fire  to,  or  burning  in  the  night  time,  a  dwelling  house, 
in  which  there  shall  be,  at  the  time,  some  human  being.  And  every 
bouse,  prison,  jail,  or  other  edifice,  which  shall  have  been  usually  occu- 
jMed  by  persons  lodging  therein  at  night,  is  to  be  deemed  a  dwelling 
house  of  any  person  so  lodging  therein.(/)  But  no  warehouse,  bam, 
ibed,  or  other  out  house,  shall  be  deemed  a  dwelling  house  within  the 
meaning  of  the  last  section,  unless  the  same  be  joined  to,  immediately 
connected  with,  and  part  of  a  dwelling  house.(^) 

Arson  is  a  crime  of  very  great  malignity,  not  only  as  against  the  right 
of  habitation,  but  as  being,  in  the  first  degree  especially,  imminently  dan- 
gerous to  human  life. 

To  constitute  this  crime,  in  the  first  degree,  there  must  be,  1.  ^  set- 
ting fare  to^  or  burning;  3.  It  must  be  wilful^  and  dictated  by  malice; 
8.  The  place  set  fire  to  or  consumed  must  be  the  dwelling  house  of  an- 
other  permmy  in  which  there  shall  be,  at  the  time,  some  human  being ;  and 
i.  The  setting  fire  to  or  burning  must  be  in  the  night  time. 

1st.  There  must  be  an  actual  setting  fire  to  or  burning.  But  it  is  not 
necessary  that  the  entire  building  should  be  set  on  fire,  or  that  any  part 


(x)  1  East'f  P.  C.  354,  6.  (e)  4  Black.  Com.  220. 

(4)  Id.  359.    1  Leach,  SOB.  (/)  2  R.  &  667,  §  9. 

(6)  Aicb.  Cr.  PI.  115.  (g)  Id.  ib.  §  10. 
(e)  1  Sir.  490. 
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of  it  should  be  eDttrely  consumed ;  for  if  once  a  part  of  it  is  on  fire, 
though  it  should  go  out  without  any  effort  to  extinguish  it,  the  crime  will 
be  complete.  (A) 

2d.  It  must  be  wilftd  and  malicious.  The  accidental  burning,  there- 
fore, of  a  dwelling  house,  though  it  occur  in  doing  an  unlawful  act,  is  not 
arson  in  the  first  degree,  (t)  But  if  a  man  intending  to  commit  a  felony* 
by  accident  sets  fire  to  another  man's  house,  this,  as  it  seems,  is  arson  at 
common  law.(ft)  But  malice,  in  this  case,  does  not  merely  imply  a  de- 
sign to  injure  the  party  who  is  ultimately  the  sufferer,  but  an  evil  and 
mischievous  intention,  however  general.  For  if  a  man  has  a  design  to 
burn  one  house,  and  by  accident  the  flames  destroy  another,  in  which 
there  shall  be,  at  the  time,  some  human  being,  he  will  be  guilty  of  a  ma- 
licious burning  of  the  latter.(/)  In  general,  if  the  act  be  proved  to  have 
been  done  wilfully,  it  may  be  inferred  that  it  was  done  maliciously,  un- 
less the  contrary  be  proved,  (m) 

8d.  The  place  set  fire  to  or  consumed  must  be  the  dwelling  house  of 
another  person,  in  which  there  shall  be,  at  tlie  time,  some  human  being. 

"  House  of  another  person.**  These  words  refer,  not  only  to  the  entire 
interest  and  legal  title,  but  to  the  possession.  The  lawful  possession  con- 
fers a  property,  while  it  exists.  The  offence  may  be  committed  by  a 
landlord's  wilfully  setting  fire  to  his  own  house,  of  which  another  is  in 
possession  under  a  lease  from  himself  or  from  those  whose  estate  he  hath ; 
for  during  the  lease  the  house  is  the  property  of  the  tenant  (n)  It  has 
been  decided  in  this  state,  that  under  the  section  of  the  revised  statutes 
above  referred  to,  the  indictment  must  describe  the  house  or  building  set 
fire  to  or  burned,  as  the  house  or  bnilding  of  the  person  in  possession. 
And  it  was  accordingly  held,  that  where  the  building  burned  was  alleged 
in  the  indictment  to  be  the  building  of  the  owner,  and  the  proof  was  that 
at  the  time  of  the  committing  of  the  offence  it  was  in  the  possession  of  a 
tenant,  the  accused  could  not  be  convicted,  (o)  In  this  case  Chief  Justice 
Savage  observes,  in  relation  to  the  section  of  the  revised  statutes  defining 
arson  in  the  first  degree :  '*  It  seems  to  have  been  intended  to  obviate  all 
difiiculty  as  to  laying  the  ownership  in  the  indictment,  and  of  proving  the 
title  on  the  trial.  It  may  be  laid  as  the  dwelling  house  of  any  person 
usually  lodging  therein  at  night.  The  statute  does  not  say,  in  terms,  that 
the  house,  the  burning  of  which  in  the  night  time  constitutes  arson  in  the 
first  degree,  shall  be  the  house  of  another  ;  but  such  must  necessarily  be 


(K)  8  Inst.  66.    2  Chit  Cr.  L.  1104.  (m)  Rust.  &  Ry.  C.  C.  207. 

(i)  1  Hale.  569.    4  Black.  Com.  222.  (n)  4  Black,  dom.  222.    F< 

\k)  Foster,  258.  (o)  15  Wend.  159.    See  alM  2  John. 


(i)  1  Hale.  569.    4  Black.  Com.  222.  (n)  4  Black.  Com.  222.    Fort.  115. 

(fc)  Foster,  258.  (o)  15  ^ 

(0  1  Hale,  569.  Rep.  105. 
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tbe  coDstnicCion.  In  defining  arson  in  the  third  degree,  the  language  is 
tfiis :  '  Every  person  who  shall  wilfully  set  fire  to,  or  bum,  in  the  night 
time,  the  house  of  another^'  &c.  (2  R.  S.  667,  §  4.)  The  legislature  did 
not  intend  to  require  greater  particularity  in  the  third  degree  than  in  the 
first  and  second.  According  to  the  literal  construction  of  the  section 
defining  the  ofience  of  arson  in  the  first  degree,  a  man  might  be  punished 
with  death  for  burning  his  own  house,  in  his  own  possession.  I  appre- 
hend such  was  not  the  intention  of  the  legislature,  but  that  the  commcm 
law  may  be  called  in  aid  of  the  definition  of  the  ofience,  particularly 
when  taken  in  connection  with  the  section  above  referred  to,  defining 
arson  in  the  third  degree.  If  this  qualification  should  be  annexed  to  the 
ofibnce  of  arson  in  the  first  degree,  it  must  be  equally  applicable  to  the 
same  ofience  in  the  second  degree.''(;?) 

Tbe  revised  statutes  have  made  an  important  change  in  the  law 
respecting  this  crime,  by  making  it  necessary,  in  order  to  the  commission 
of  arson  in  the  first  degree,  that  there  should  be  in  the  house,  at  the  time 
of  the  setting  fire  to  or  burning  it,  some  human  being.  At  common  law 
it  was  immaterial  whether  there  was  any  person  in  the  house  at  the  time, 
or  not. 

4tb.  The  setting  fire  to  or  burning  must  be  in  the  night  time.  If  there 
be  day  li^t  enough  begun  in  the  morning  or  left  in  the  evening,  so  as 
that  the  features  of  a  man's  fietce  may  be  thereby  discerned,  the  crime  is 
not  complete.  But  this  does  not  extend  to  moonlight ;  for  the  malignity 
of  the  ofllence  does  not  so  much  arise  from  its  being  done  in  the  dark,  as 
at  the  dead  of  the  night ;  *^  when  all  the  creation  except  beasts  of  prey 
are  at  rest,  and  when  sleep  has  disarmed  the  owner  and  rendered  his 
castle  defenceless."  (9) 

If  tbe  evidence  is  not  suflicient  to  warrant  a  conviction  for  having 
committed  this  crime,  the  prisoner  may  be  convicted  of  an  attempt  to 
commit  it,  if  it  be  proved  that  he  has  done  any  act  towards  the  perpe- 
tration thereof,  (r) 

Indictment]  It  is  suflicient  if  the  indictment  describe  the  building  in 
the  language  of  the  act  on  which  the  indictment  is  founded.  (1)  ^  House'* 
merely,  without  saying  ^dwelling  house,*  will  8uflice.(^)  It  is  no  vari- 
ance to  call  a  buikling  within  the  curtilage,  an  "  outhouse"  in  general 
terna.(u)  The  name  of  the  owner  must  be  stated  as  in  bui^lary.(t)) 
We  have  before  observed,  that  an  indictment  under  our  statute  must  de- 


(p)  Idem,  162.  (•)  2  East's  P.  C.  1088. 

(a)  4  Black.  tCom.  224.    8  Inst  63.  (t)  1  HaU,  567. 

1  Hale,  547.    1  Hawk.  c.  38.  (u)  Matt  Dig.  Gr.  L.  66. 

(r)  2  a.  a  696,  §8.  (o)  2  East's  P.  C.  1084. 
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scribe  the  building  set  fire  to  as  the  building  of  the  person  in  possession,  (to) 
If  the  indictment  state  the  possession  to  be  in  A.,  proof  that  the  house  is 
in  the  possession  of  his  tenants  will  support  it.(x)  If  one  intending  to 
bum  A.'s  house  happen  to  bum  B/s,  he  may  be  indicted  as  having  mali- 
ciously buraed  B/s  house,  (y)  In  laying  the  intent^  the  word  ^  thereby^ 
must  not  be  omitted.(z)  It  is  not  necessary  to  aver  that  the  property 
was  burnt,  but  only  that  it  was  ^  set  fire  to.''(a)  The  day  need  not  be 
proved  as  laid,  and  proof  that  the  crime  was  committed  in  the  night  is  no 
variance.(i) 

Emdence.]  Prove  the  kind  of  property  ^  set  fire  to"  to  be  the  same 
as  stated  in  the  indictment,  and  that  it  was  set  fire  to  by  the  defendant. 
The  intent  must  also  be  proved.  The  act  of  the  defendant  and  the 
guilty  intent  must  in  general  be  proved  by  circumstantial  evidence,  (c) 
Where  a  house  was  robbed  and  burnt,  evidence  that  the  stolen  goods 
were  found  in  the  possession  of  the  defendant  was  admitted  against  him 
on  a  charge  for  arson.(£Q  An  indictment  under  our  revised  statutes  must 
aver  that  at  the  time  the  house  was  set  fire  to  there  was  in  it  some  hu- 
man being ;  and  this' averment  must  be  proved. 


(w)  See  ante,  p.  54.  (a)  Matt.  Dig.  56. 

(x)  Rr.  &  Moo.  C.  C.  30.  (6)  2  East's  P.  C.  1021. 

^  1  Hawk.  ch.  18,  s.  18.  (c)  Matt  Dig.  56. 

Chit.  Burn.  542.  {d)  2  East,  1035. 


(y)  1 

(z)  1( 
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CHAPTER  III. 

#fif Htfs  aoafiutt  tiif  yenmit  puiifshaUe  tn  Xmyrfsomiif tit  (ic 

a  Sktutt  l^tfson. 

The  offences  under  this  head  specified  by  the  revised  statutes  are  the 
foUowiog: 

1.  Manslaughter. 

2.  Rape. 

8.  The  forcible  and  unlawful  taking  away  of  females,  and  compelling 
them  to  marry,  Sac 

4.  Mayhem. 

5.  Kidnapping ;  and  selling  persons  kidnapped. 

6.  Child  stealing. 

7.  Abandoning  chiklren. 

8.  Assaults  with  deadly  weapons. 

9.  Administering  poison. 

10.  Poisoning  food,  springs,  &c, 

11.  Assaults  with  intent  to  commit  felonie8.(a) 

1.  MANSLAUGHTER. 

Mandaughter  is  distinguished  from  murder  in  this,  that  it  arises  from 
the  sudden  heat  of  the  passions ;  murder,  from  the  wickedness  of  the 
heart  Manslaughter  is  thus  defined  by  the  ancient  writers :  The  un- 
lawful killing  of  another  without  malice,  either  express  or  implied,  which 
may  be  vchaUary  upon  a  sudden  heat,  or  involuntary^  but  in  the  commis- 
sion of  some  unlawfiil  act  And  hence  it  follows,  that  in  manslaughter 
there  can  be  no  accessaries  before  the  fact,  because  it  must  be  done 
without  premeditation.(fr) 
The  revised  statutes  divide  this  crime  into  four  degress,  as  follows : 
Manslaughter  in  the  firH  degree,  may  be  committed :  1.  By  the  act, 
procurement,  or  culpable  negligence,  of  a  person  perpetrating  or  attempt- 
ing to  perpetrate  any  crime  or  misdemeanor  not  amounting  to  a  fekmy, 


(a)  2  R.  S.  300,  et  w^.  (h)  1  Hale,  466.    4  Black  Com.  190, 
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in  cases  where  such  killing  would  be  murder  at  common  law.  2.  By  as^ 
sisting  another  to  comn^it  suicide.  3.  By  wilfully  killing  an  unborn 
quick  child,  by  any  injury  It^  the  mother^  which  would  be  murder  if  it  re* 
suited  in  the  death  of  the  mother. 

Manslaughter  in  the  secoAd  degree,  is :  1.  The  administering  to  any 
woman  pregnant  with  a  quick  child,  any  medicine,  drug,  or  substance, 
or  using  any  instrument  or  other  means  with  intent  to  destroy  such  child, 
unless  the  same  was  necessary  to  preserve  the  life  of  the  mother,  or  was 
advised  by  two  physicians  as  being  necessary  for  that  purpose,  whereby 
the  death  of  the  child  or  mother  shall  be  produced.  2.  The  killing  of  a 
human  being  without  a  design  to  effect  deaths  in  a  heat  of  passion,  but  in 
a  cruel  and  unusual  manner,  unless  it  be  committed  under  such  circum- 
stances as  to  constitute  excusable  or  justifiable  homicide.  3.  The  unne- 
cessary  killing  of  another,  while  resitting  an  attempt  by  such  other  to 
commit  any  felony  or  to  do  any  other  unlawful  act,  or  after  such  attempt 
shall  have  failed. 

Manslaughter  in  the  third  degree,  is  :  1.  The  killing  of  another  in  the 
he^  of  passion,  without  a  design  to  effect  death,  by  a  dangerous  weapon  ; 
ez^pt  in  cases  where  the  statute  (c)  has  made  such  killing  justifiable  or 
excusable.  2.  The  involuntary  killing  of  a  human  being,  by  the  act, 
procurement,  or  culpable  negligence  of  another,  while  such  other  person 
is  committing  or  attempting  to  commit  any  trespass  or  other  injury  to 
private  rights  or  property.  3.  Where  the  owner  of  a  mischievous  ani- 
mal, knowing  its  propensities,  mlfuUy  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care  ;  and  the  animal,  while  so  at  large  or  unconfined, 
kills  any  one  who  has  taken  all  the  precaution  that  circumstances  may 
permit,  to  avoid  the  animal.  4.  Where  any  one  navigating  any  boat  or 
vessel  for  gain,  .wilfully  or  negligently  receives  so  many  passengers,  or 
so  much  lading,  as  to  sink  or  overset  the  vessel,  and  thereby  any  one  is 
drowned  or  otherwise  killed.  6.  Where  any  one  having  charge  of  a 
steamboat  for  passengers,  or  having  chaige  of  its  boiler  or  other  appa- 
ratus for  the  generation  of  steam,  from  ignorance  or  gross  neglect,  or  to 
excel  in  speed  any  other  boat,  allows  to  be  created  such  an  undue  quan- 
tity of  steam  as  to  burst  or  break  the  boiler,  or  other  such  apparatus,  or 
any  machinery  connected  with  it,  and  any  one  is  killed  by  such  bursting 
or  breaking.  6.  Where  a  physician,  while  intoxicated,  does  any  act  that 
causes  the  death  of  his  patient,  without  intending  to  cause  death. 

Manslaughter  in  the  fourth  degree  is:  1.  The  involuntary  killing  of 


(c)  2  R.  S.  660,  §§  2,  3,  4. 
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another  by  any  weapon,  or  by  means  neither  cruel  or  unusual,  in  the 
heat  ofpasswn  in  cases  not  declared  by  statute  to  be  excusable  homicide. 
2.  Every  other  killing  of  a  human  being  by  the  act,  procurement,  or  cul- 
pable negligence  of  another,  when  such  killing  is  not  declared  to  be  justi- 
fiable or  excusable  homicide,  or  murder^  or  manslaughter  in  a  higher 
degree.(d) 

In  our  observations  upon  this  crime  it  will  be  more  convenient  and 
tend  to  prevent  confusion,  if  we  follow  the  general  classification  or  ar- 
rangement adopted  by  the  revisers ;  and  to  take  up  each  degree  of  man- 
slaughter, and  the  several  secondary  divisions  thereof,  separately,  in  the 
order  above  laid  down. 

And  1st.  Of  manslaughter  in  the  first  degree  when  committed  by  the 
actf  procurement,  or  culpable  negligence  of  a  person  perpetrating  or  at- 
tempting  to  perpetrate  any  crime  or  misdemeanor  not  amounting  to  a 
felony,  in  cases  where  such  killing  would  be  murder  at  common  lawJ] 
At  the  common  law  the  unintentional  killing  of  a  person  by  an  offender 
who  was  engaged  in  an  unlawful  act,  even  if  it  was  only  a  riot  or  other 
offence  which  was  but  a  mere  misdemeanor  and  not  a  felony,  was  held 
to  be  murder.  The  revised  statutes,  as  we  have  seen,(e)  have  altered 
this  rule,  by  requiring  that  the  offence  which  the  slayer  was  engaged  in 
committing  or  attempting  to  commit  should  be  of  the  degree  of  felony, 
m  order  to  make  such  killii^  amount  to  murder.  The  principal  object 
of  these  provisions  of  the  revised  statutes  was  to  restore  the  common  law 
of  murder,  as  it  anciently  existed,  by  discriminating  between  a  felonious 
killing  with  malice  aforethought^  and  a  felonious  killing  without  such 
malice,  and  thus  restrict  certain  cases  to  the  grade  of  manslaughter  which 
were  previously  held  to  be  murder.  All  homicides,  therefore,  committed 
in  perpetrating  or  attempting  to  perpetrate  any  crime  not  amounting  to 
a  felony,  are  now  placed  in  the  class  of  homicides  committed  without 
malice  aforethought,  or  manslaughter;  except  where  the  killing  is  perpe- 
trated by  an  act  imminently  dangerous  to  others,  and  evincing  a  depraved 
mind,  regardless  of  human  life ;  which  circumstances  now,  as  at  the 
common  law,  are  sufficient  to  authorize  the  jury  to  find  the  prisoner 
guilty  of  killing  with  malice  aforethought  (/) 

Of  manslaughter  in  the  first  degree,  by  assisting  another  to  commit 
suicide  J]  At  common  law  this  offence  was  murder. (g)  The  object  of 
the  legislature  in  altering  the  character  of  the  offence,  was  to  make  the 


(40  2  R.  S.  661,  §§  5  to  19.  (g)  Dyson's  case,  Russ.  &Ry.  Cr.  Ca. 

(e)  Ante,  p.  28.  528. 

(/)  People  V.  Enoch,  IS  Wend.  159. 
KR.S.667,§5,  sub.  2. 
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punisbment  more  appropriate  to  the  relative  guilt  of  the  offence  and  the 
humane  spirit  of  our  criminal  code,  and  to  increase  the  probability  of  the 
crime  being  punished. 

Of  manslaughter  in  the  first  degree  by  voilftMy  killing  an  unborn  quick 
childp  by  an  injury  to  the  mother  whuJi  would  be  murder  if  it  resulted  in 
the  death  of  the  mother,']  At  common  law,  previous  to  the  revised  stat- 
utes, the  killing  of  an  unborn  quick  child,  by  striking  the  mother,  was 
only  a  misdemeanor. (A)  The  words  "  unborn  quick  child''  are  to  be  con- 
strued according  to  the  common  understanding ;  in  which  they  signify  a 
child  that  the  mother  has  felt  move  within  her.(t) 

Manslaughter  in  the  first  degree  is  punishable  by  imprisonment  in  a 
state  priscm  not  less  than  seven  years. 

2d.  Of  manslaughter  in  the  second  degree  when  committed  1 .  By  admin- 
istering to  any  woman  pregnant  with  a  quick  child  any  medicine^  drug^  or 
substance^  or  using  any  instrument  or  other  means  with  intent  to  destroy 
such  child,  unless  the  same  xoas  necessary  to  preserve  the  life  of  the 
mother,  or  was  advised  by  two  physicians  as  being  necessary  for  thai 
purpose,  whereby  the  death  of  the  child  or  mother  shall  be  produced,"] 
At  common  law  a  child  not  born  is  considered  as  not  in  being,  and 
therefore  not  the  subject  of  murder ;  so  that  the  killing  of  such  a  child 
was  neither  murder  nor  manslaughter  previous  to  the  statute. (A)  By  a 
recent  statute  in  England  it  is  declared  a  felony.  (/)  It  is  to  be  observed 
that  our  statute  makes  the  killing  of  the  mother,  as  well  as  of  the  child^ 
manslaughter,  although  there  was  no  intent  to  kill  the  mother,  but  only 
"  to  destroy  the  child."  This  is,  by  the  operation  of  the  rule  respecting 
homicides,  committed  in  the  prosecution  of  a  felonious  purpose.  The 
attempt  to  procure  an  abortion  of  a  child,  or  fcetus,  not  quick,  is  declared 
a  misdemeanor,  by  a  subsequent  section  of  the  revised  statutes.(m) 

Of  manslaughter  in  the  second  degree  by,  2.  The  killing  of  a  human 
being  without  a  design  to  effect  death,  in  a  heat  of  passion,  but  in  a  cruel 
and  unusual  manner,  where  it  is  not  committed  under  such  ctrctim- 
stances  as  to  constitute  excusable  or  justifiable  homicide.]  With  respect 
to  homicides  of  this  kind  the  revisers  remark,  in  their  notes  to  this 
section,  that  they  present  greater  difficulty  than  any  others.  The 
weapon  used  or  the  manner  of  killing  may  indicate  a  barbarous  and 
ferocious  mind,  but  yet  not  that  design  to  kill  which  should  mark  every 
case  of  murder.    Courts  and  juries  have  fluctuated  in  classing  it  as  mar- 


(h)  I  Rum.  on  Cr.  424.    1  Hale,  488.         (0  43  Geo.  3,  c.  58. 
(t)  Idem,  558.  (s»)  2  R.  S.  694,  §  21. 

Ik)  1  Ruii.  on  Cr.  424. 
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der  or  manslaughter ;  on  the  one  hand  unwilling  to  suffer  suoh  an  oflbnder 
to  escape  with  the  slight  pmiishment  inflicted  at  the  common  law  on  man- 
slaughter,  and  on  the  other,  reluctant  to  subject  him  to  the  punishment 
of  death.  As  the  punishment  of  this  grade  of  the  offence  is,  by  the  stat- 
ute, to  some  extent  discretionary,  it  affords  a  medium  between  the  two 
extremes.  By  eonfinmg  it  to  cases  where  the  killing  is  not  declared  ex- 
cusable, the  important  feature  of  its  being  done  without  sufficient  legal 
proTocation,  is  preserved.  Such  a  killing  as  defined  in  this  section,  but 
with  a  dangerous  weapon,  being  a  still  lower  grade,  is  declared  man- 
daughter  in  the  third  degree ;  and  if  committed  with  a  weapon  not  dan- 
gerous, it  is  within  the  fourth  degree. 

Of  manslaughter  in  Ae  sbcon d  degree^  btf — 3.  The  unnecessary  kilU 
mg  of  another^  while  resisting  an  attempt  by  such  other  to  commit  any 
fekmy^  or  to  do  any  othet*  unlawful  act,  or  after  such  attempt  shall  have 
failedJ]  The  distinction  between  this  offence  and  justifiable  homicide 
is,  that  in  the  latter  case  it  is  necessary,  and  in  tlie  former  unnecessary. 
As  the  unnecessary  killing  of  another  person,  even  though  he  is  attempt- 
ing to  do  some  unlawful  act,  and  more  especially  if  the  killing  takes 
place  after  the  attempt  has  failed,  certainly  involves  some  guilt,  it  is  but 
reasonable  that  punishment  of  some  kind  should  be  provided  for  it.  Al- 
dioogh  an  involuntary  act,  the  killing  in  such  a  case  is  still  an  ofience. 
And  at  common  law,  if  the  killing  was  voluntary,  in  such  cases,  or  done 
with  premeditated  design,  it  would  be  murder.(n) 

Manslaughter  in  the  second  degree  is  punishable  by  imprisonment  in  a 
state  prison  not  less  than  four  nor  more  than  seven  years. (o) 

Sd.  Of  manslaughter  in  the  THIRD  degree,  by — 1.  The  killing  of  another 
im  Ike  heat  of  passion,  vAthout  a  design  to  effect  death,  by  a  dangerous  weap* 
ot^  in  any  casd  except  vchere  the  statute  has  made  such  killing  justifiable 
or  excusahle.l  Although  the  law,  out  of  tenderness  to  the  frailty  of  hu- 
man nature,  prescribes  only  a  mitigated  punishment,  for  offences  com- 
mitted in  the  heat  of  passion,  and  without  previous  malice,  yet  it  will 
not  allow  the  use  of  dangerous  weapons  in  every  case  in  which  a  man's 
passions  become  excited.  The  statute,  by  excepting  cases  of  excusable 
and  justifiable  homicide,  has  retained  the  important  feature  of  the  killing 
being  dona  without  sufficient  legal  provocation. 

Of  manslaughter  in  the  third  degree,  by — 2.  The  involuntary  killing 
of  a  human  being,  by  the  act,  procurement,  or  culpable  negligence  ofan-- 
other,  while  such  other  person  is  committing  or  attempting  to  commit  any 


(n)  lEsst'fP.C.ch.5,§48.    1  Rusf .        (o)  2  R.  S.  668,  §  21. 
onCr.  456. 
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tretpass  or  other  injury  to  private  rights  or  property.]  Under  another 
section  of  the  revised  statutes,  this  would  amount  to  murder,  if  commit- 
ted in  the  perpetration  of  a  felony  :  if^  in  doing  any  other  criminal  act,  to 
manslaughter  in  the  first  degree.  At  common  law,  the  killing  of  another 
by  a  person  committing  a  trespass  is  manslaughter.(p)  And  if  a  man 
be  doing  an  unlawful  act,  though  not  intending  bodily  harm  to  any  one  ; 
as,  if  he  be  throwing  stones  at  another's  horse,  and  hit  a  person  and  kill 
him,  it  is  manslaughter. (9)  So  if  a  person,  in  sport,  throw  stones  down 
a  coal-pit,  whereby  a  man  is  killed,  it  is  manslaughter.  It  is  not  neces- 
sary in  order  to  render  the  homicide  manslaughter,  that  the  act  in  the 
performance  of  which  death  is  caused,  should  be  a  felony,  or  even  a 
misdemeanor.     It  is  enough  if  it  be  an  act  contrary  to  law.(r) 

0/ manslaughter  in  the  third  degree:  8.  Where  the  owner  of  a  mis^ 
chievous  animal,  knowing  its  propensities,  wilfully  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care ;  and  the  animal,  while  so  at  large  or 
not  confined,  kills  any  one  who  has  taken  all  the  precautions  that  circum' 
stances  permit,  to  avoid  the  animal,]  The  rule  at  common  law,  previous 
to  the  revised  statutes,  was,  that  if  a  man  has  a  beast  that  is  used  to  do 
mischief,  and  he  knowing  it,  suffers  it  to  go  abroad,  and  it  kills  a  man,  it 
is  manslaughter  in  the  owner.(^)  And  if  a  man  purposely  turn  such  an 
animal  loose,  knowing  its  nature,  though  barely  to  frighten  people  and 
make  what  is  called  sport,  if  death  ensues,  it  is  as  much  murder  as  if  he 
had  incited  a  dog  or  bear  to  worry  the  party.(0  The  mere  suffering  of 
a  fierce  and  dangerous  animal,  as  a  fierce  bull  dog,  which  is  used  to  bite 
people,  to  go  at  large,  is  an  indictable  offence,  at  common  law,  even 
though  no  injury  ensucs.(z/) 

Of  manslaughter  in  the  thirds  degt*ee :  4.  Where  any  one  naviga^ 
ting  any  boat  or  vessel  for  gain,  wilfully  or  negligently  receives  so  many 
passengers,  or  so  much  lading  as  to  sink  or  overset  the  vessel,  and  thereby 
any  one  is  drowned  or  otherwise  killed.]  This  is  a  species  of  criminal  negli- 
gence, which  was  not  properly  provided  for  in  this  state  previous  to  the 
adoption  of  the  revised  statutes.  The  above  provision  is  similar  to  that 
contained  in  the  English  statute,  10  Geo.  II.  cb.  31,  §  8.(t;) 

Of  manslaughter  in  the  third  degree:  6.  Where  any  one  having 
charge  of  a  steam-boat  for  passengers,  or  having  charge  of  its  boilers,  ^»c. 
from  ignorance  or  gross  neglect,  or  to  excd  in  speed  any  other  boat^  aU 


(p)  4  Black.  Com.   192.    Foft  258.        (•)  4  Black.  Com.  167.    Palmer,  545. 
Lewin'i  C.  C.  179.  1  Hale's  P.  C.  431. 


(q)  1  Hale,  39.  (<)  Id.  ib. 

-  -        "  "  t*)  Bura'i 

»  See  East's  P.  C.  264. 


(rj  FentoD's  case,  Lew.  C.  C.  179.  (u)  Bura'i  Just  578. 
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iaw$  to  be  created  such  an  undue  quantity  of  steam  as  to  burst  or  break 
Ae  boiler^  ^.  whertby  any  one  is  killed.']  This  also  is  an  <^ence  for 
which  no  punishment  was  provided  by  the  common  law  or  any  previous 
statute,  in  this  state. 

Of  manslaughter  in  the  third  degree :  6.  Where  a  physician^  vMh  tit* 
toxicatedj  does  any  act  that  causes  the  death  of  his  patient^  without  a  de- 
sign to  effect  death.]  If  a  physician  or  surgeon  gives  his  patient  a  po- 
tion or  plaster  to  cure  him,  which,  contrary  to  expectation,  kills  him,  this 
18  neither  murder  nor  manslaughter  at  common  law ;  and  the  rule  is  not 
confined  to  regular  physicians  or  surgeons,  (to)  But  whether  the  party 
be  licensed  or  unlicensed,  if  he  displays  gross  ignorance,  or  criminal  in- 
attention, or  culpable  rashness,  in  the  treatment  of  his  patient,  he  is 
criminally  responsible.  Indeed,  there  may  be  cases  where,  from  the 
manner  of  the  operatbn,  even  malice  may  be  inferred,(x)  To  support 
the  charge  of  manslaughter,  it  must  appear  that  there  was  gross  igno- 
rance or  inattention  to  human  life.(j^)  In  Long's  case,(z)  a  case  was  cited 
by  counsel  as  having  occurred  on  the  northern  circuit,  where  a  man  who 
was  drunk  went  and  delivered  a  woman,  who  by  his  mismanagement 
died,  and  he  was  sentenced  to  six  months'  imprisonment.  And  where  a 
person  grossly  ignorant  undertook  to  deliver  a  woman,  and  killed  the 
chikl  in  the  course  of  the  delivery,  it  was  held  that  he  was  rightly  con- 
victed of  manslaughter.(a) 

Manslaughter  in  the  third  degree  is  punishable  by  imprisonment  in  a 
state  prison,  not  less  than  two  nor  more  than  four  years.  (6) 

4th.  Of  manslaughter  in  the  fourth  degree^  by—\.  The  involuntary  kill- 
ing  of  another  by  any  weapon^  or  by  means  neither  crud  nor  unusual^  in  the 
heat  qfpassionf  in  cases  not  declared  to  be  excusable  fumiicide.]  It  will 
be  recollected  the  statute  has  recognized  three  distinct  grades  of  man- 
slaughter committed  ^in  the  heat  of  passion,"  viz.  1.  When  done  in  a 
cruel  and  unusual  manner ;  2.  When  effected  by  a  dangerous  weapon ; 
8.  When  effected  by  any  weapon.  The  reader  is  referred  to  the  re- 
marks made  in  a  former  part  of  this  work,  under  the  section  relative  to 
offences  of  the  first  description,  (c) 

Cf  manslaughter  in  the  fourth  degree :  2.  Every  other  killing  of  a 
k^man  being  by  the  act^  procurement^  or  culpable  negligence  of  another 


(»)  RoMX>e'f  O.  Ev.  568.  (o)  Senior's  cass,  1  Moody's  C.  C.  846. 

(x)  Idem.    3  Car.  &  Payne,  688.  4    1  Moo.  &  Rob.  405.    Lewin's  C.  C.  181. 

id.  407.  (6)  2  R.  S.  662,  §  20,  sub.  8. 

(y)  8  Car.  &  P.  685.    4  id.  407.  (e)  Ante,  p.  60. 
(z)  4  Car.  &  P.  404. 
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whm  9uek  kiUmg  is  md  juttifiable  or  exeumMe^  cr  i$  uU  iBdated  by 
the  statute  to  be  murder  or  manslaughter  in  a  higher  degree.}  Re- 
ipeding  this  section,  the  reviiera  remark,  that  it  was  iDteoded  to  gtmrd 
against  all  danger  of  omission  of  any  case,  and  to  include  some  that 
are  anomalous. 

It  is  proper,  in  this  place,  to  call  the  reader's  attention  to  a  confiisioB 
or  indistinctness  of  expression  in  the  statutory  definitions  of  murder  and 
of  manslaughter  in  the  fourth  degree. 

Aa  essential  part  of  the  definition  of  murder  is,  that  it  is  the  commis- 
sion of  certain  acts  in  cases  in  which  they  would  not  be  numslaughter,{d) 
And  an  equally  essential  part  of  the  definition  of  manslaughier  in  the 
fourth  degree  is,  that  it  be  a  homicide,  that  is  not  declared  to  be  fimr- 
der.{e)  So  that  to  know  what  murder,  the  greatest  of  these  oflences,  is, 
we  must  first  learn  what  is  manslaughter :  and  when  we  turn  to  the  defi- 
nition of  manshugbter  in  the  fourth  degree,  the  least  of  these  ofiences, 
we  cannot  discover  its  meaning  till  wc  learn  the  meaning  of  murder. 
Thus  the  revisers  have  here  been  defining  in  a  circle.  The  intentien  is, 
however,  sufliciently  plain,  that  manslaughter  in  the  fourth  degree  is  any 
unjustifiable  or  inexcusable  homicide  less  culpable  than  the  other  degrees 
of  manslaughter :  and  then  the  definition  of  murder  also  is  freed  from 
confuBion.(/) 

Manslaughter  in  the  fourth  degree  is  punishable  by  imprisonment  in  a 
state  prison  not  more  than  two  years,  in  a  county  jail  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  ^1000.(^) 

A  person  may  be  convicted  of  an  attempt  to  commit  manslaughter, 
where  it  appears  that  he  did  any  act  towards  the  commission  of  the 
oflfence,  but  failed,  or  was  prevented  or  intercepted  in  perpetrating  his 
design.  (A) 

Indictment']  The  indictment  for  manslaughter  is  the  same  as  for 
murder,  omitting  the  words  ''  of  his  malice  aforethought^  wherever  they 
occur,  and  substituting  the  word  ''  shy,**  for  the  word  '*  murder,"  in  the 
latter  part  of  the  indictment  (t) 

Evidence.]  From  what  has  been  already  stated,  it  will  be  seen  what, 
under  difibrent  circumstances,  will  be  necessary  to  support  the  allegations 
of  the  indictment,  and  what  allegations  are  required  to  be  proved. 


(d)  2  R.  a  em",  §  6.  (k)  2  r.  s.  668>  §  21. 

(e)  Id.  662,  §  19.  (fi)  Id.  698,  §  8. 

J/)  See  4  Black.  Cosiu  191,  d.  18,  ed.        (t)  Matt  Dig.  508. 
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8.  RAPE. 

Rape  is  defined  to  be  the  carnal  knowledge  of  any  woman  above  the 
age  of  ten  years,  against  her  will ;  and  of  a  woman  child  under  the  age 
of  ten  years,  either  with  or  against  her  will.(iSc) 

This  detestable  crime  has  been,  in  most  countries,  punished  with  death. 
It  was  so  punished  by  the  Jewish  law,  in  case  the  damsel  was  betrothed 
to  another.  (2)  By  the  civil  law,  it  is  punished  with  death  and  the  confis- 
cation of  goods. (m)  It  is  still  a  capital  offence  by  the  laws  of  England 
and  of  many  of  our  sister  states. 

By  our  revised  statutes  it  is  provided  that  every  person  who  shall  be 
convicted  of  rape,  either,  1.  By  carnally  and  unlawfully  knowing  any 
female  child  under  the  age  of  ten  years ;  or,  2.  By  forcibly  ravishing 
any  woman  of  the  age  of  ten  years  or  upwards,  shall  be  punished  by  im- 
prisonment in  a  state  prison  not  less  than  ten  years.(n)  And  every  per- 
son who  shall  have  carnal  knowledge  of  any  woman  above  the  age  of 
ten  years,  without  her  consent,  by  administering  to  her  any  substance  or 
liquid  which  shall  produce  such  stupor,  or  such  imbecility  of  mind  or 
weakness  of  body  as  to  prevent  effectual  resistance,  may  be  imprisoned 
not  more  than  five  years. (o) 

1st.  Of  Rape  on  vxjmen  above  (he  age  of  ten  years.']  Respecting  rape, 
Lord  Hale  observes,  that  it  is  an  accusation  easily  to  be  made,  hard  to 
be  proved,  and  harder  to  be  defended  by  the  party  accused,  though  in- 
nocent ;  and  he  adduces  two  instances  within  his  own  knowledge,  where 
the  evidence  was  most  positive  against  the  prisoners ;  in  one  of  which  it 
was  impossible  that  he  could  be  guilty,  (p) 

It  is  the  essential  feature  of  the  crime  of  rape,  that  it  must  be  against 
ike  will  of  the  female  on  whom  it  is  committed ;  and  its  atrocity  is  not 
mitigated  by  showing  that  she  at  last  yielded  to  the  violence,  if  such  her 
consent  was  forced  by  duress,  or  threats  of  murder.(9)  And  it  will  not 
be  any  excuse  that  she  was  first  taken  with  her  own  consent,  if  she  were 
afterwards  forced  against  her  will ;  nor  will  it  be  any  excuse  that  she 
consented  after  the  fact,  or  that  she  was  a  common  strumpet,  or  the 
concubine  of  the  ravisher ;  for  she  is  still  under  the  protection  of  the  law, 
and  may  not  be  forced.(r)  Circumstances  of  this  kind,  however,  though 
they  do  not  necessarily  prevent  the  offence  from  amounting  to  a  rape, 


(k)  1  Hale'0  P.  C.  628.    3  lost  60.        (o)  Id.  §  23. 
Hawk.  P.  C.  b.  1,  c.  41,  s.  12.  (f)  1  Hale,  635,  6. 

(/)  Deat.  xMi,  25.  (g)  1  Hawk.  P.  C.  c.  41,  f.  6. 

(«)  4  Black.  Com.  210.  (r)  1  Hawk.  P.  C.  c.  41, 0. 7.    1  But*f 

(n)  2  R.  S.  66S,  §  22.  P.  C.  444.    4  Black.  Com.  818. 
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yet  are  material  to  be  left  to  the  jury,  in  favor  of  the  accused,  especially 
in  doubtful  cases. (5)  The  notion  that  if  the  woman  conceived,  it  could 
not  be  a  rape,  because  she  must,  in  that  case,  have  consented,  appears 
to  be  quite  exploded. (^) 

A  man  cannot  be  guilty  of  a  rape  upon  his  own  wife ;  for  the  matri- 
monial consent  cannot  be  retracted ;  but  he  may  be  guilty  as  a  principal 
by  assisting  another  person  to  commit  a  rape  upon  his  wife.{ti) 

With  respect  to  the  carnal  knowledge  necessary  to  constitute  this  of- 
fence, it  is  well  settled  at  common  law,  that  there  must  be  ^  penetration^ 
or  re$  in  re.  But  a  very  slight  penetration  is  sufficient ;  even  though  it 
may  not  be  attended  with  the  deprivation  of  the  marks  of  virgtnity.(t;) 
But  in  a  late  case,  where  it  appeared  that  the  hymen  was  not  ruptured. 
Baron  Gumey  held  that  the  penetration  was  not  sufficient  to  constitute 
the  offence. (m)) 

It  was  formerly  doubted  whether  proof  of  emission,  as  well  as  of  pen- 
etration was  not  necessary.  But  it  is  provided  by  a  recent  statute(j:)  in 
England,  that  it  is  not  necessary  to  prove  emission,  in  cases  of  this  kind. 
And  our  revised  statutes  contain  a  provision  that  proof  of  actual  penetra- 
tion into  the  body  shall  be  sufficient  to  sustain  an  indictment  for  rape  or 
for  the  crime  against  nature.(y)  And  this  seems  to  be  a  very  reasonable 
rule ;  for  the  essence  of  this  crime  is  the  violence  done  to  the  person  and 
feelings  of  the  woman,  which  is  completed  by  penetration  without 
emission,  (z) 

Having  carnal  kn  wledge  of  a  woman  under  circumstances  which  in- 
duce her  to  suppose  it  is  her  husband,  has  been  held  by  a  majority  of  the 
judges  in  England  not  to  amount  to  a  rape ;  but  several  of  the  majority 
intimated  that,  should  the  point  occur  again,  they  would  direct  the  jury  to 
find  a  special  verdict.(a)  In  this  country  it  seems  to  have  been  consid- 
ered that  it  is  as  much  a  rape,  when  effected  thus  by  stratagem,  as  if 
done  by  force.  (6)  And  the  above  mentioned  section  of  the  revised  stat- 
utes, providing  for  the  punishment  of  a  person  who  shall  have  carnal 
knowledge  of  a  woman  above  the  age  often  years,  without  her  consent, 
by  means  of  administering  to  her  any  substance  or  liquid,  is  in  analogy 
with  this  principle. 

There  are  some  general  rules  respecting  this  crime  which  it  will  always 


(0  1  East,  445.  (x)  9  Qeo.  4,  cb.  31,  s.  18. 

(t)  1  Hale.  631.    1  Hawk.  c.  41,  §  8.  (v)  2  R.  S.  735,  §  18. 

(tt)  1  St.  Tr.  387.     1  Hale,  629.  {z)  Addis.  Rep.  143. 

(t>;  1  Rusi.  on  Cr.  560,  notes  (n)  (o).  (a)  Russ.  &  kY  Rep.  487. 

1  Const  Rep.  354.  (6)  People  v.  Barton,  1  Wheeler's  Cr, 

(10)  5  Car.  &  P.  Rep.  321.    See  also  Ca.  381,  n.    And  see  4  Black.  Com.  214, 

Beck's  Med.  Jurisp.  53.  note  (16),  Chitty's  edition. 
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be  safe  to  observe.  If  the  prosecutrix  be  of  good  fame ;  if  she  presently 
discover  the  offence,  and  make  search  for  the  offender;  if  the  party  ac- 
cused flee ;  these  and  the  like  circumstances  give  greater  probability  to 
ber  evidence  ;  but  on  the  contrary,  if  she  be  of  evil  fame,  and  stand  un- 
supported by  others ;  if  she  conceal  the  injury  for  any  considerable  time 
after  she  has  had  opportunity  to  complain  ;  if  the  place,  where  the  fact 
was  alleged  to  be  committed,  be  where  it  was  possible  she  might  have 
been  beard,  and  she  made  no  outcry  ;  to  which  ought  to  be  added  another 
circumstance,  equally  strong,  if  the  prosecutrix  voluntarily  continue  her 
acquaintance  and  familiar  or  friendly  intercourse  with  the  accused,  after 
the  fact,  without  instituting  a  prosecution  against  him — ^these  and  the  like 
circumstances  carry  a  strong  but  not  a  conclusive  presumption  that  her 
story  is  fictitious,  (c) 

Princ^l  and  accessaries.']  All  who  are  present,  of  either  sex,  aiding 
in  the  perpetration  of  a  rape,  are  principals,  and  liable  to  the  same  pun- 
ishment.(c/}  And  though  a  male  infant  under  the  age  of  fourteen  years 
is  presumed  to  be  incapable  of  committing  a  rape,  yet  he  may  be  guilty 
as  an  abettor,  or  principal  in  the  second  degree,  if  shown  to  possess  a 
mischievous  disposition.(e)  And  it  has  been  decided  in  Massachusetts, 
that  he  may  be  indicted  for  an  assault  with  intent  to  commit  a  rape.(/) 
But  in  England  a  contrary  rule  prevails. (g-)  And  there  may  be  accessa- 
ries before  and  afVer  the  fact  in  this  offence ;  for  though  it  be  made  felo- 
ny by  a  statute  which  speaks  only  of  those  who  commit  the  offence,  yet 
accessaries  before  and  after  are  consequentially  included. (/i)  Am  indict- 
ment charging  the  prisoner  both  as  principal  in  the  first  degree  and  as 
aiding  and  abetting  other  men  in  committing  a  rape,  was  held,  after  con- 
viction, to  be  valid,  upon  the  count  charging  the  prisoner  as  principal. 
Upon  such  an  indictment,  it  was  held  that  evidence  might  be  given  of 
several  rapes  on  the  same  woman,  at  the  same  time,  by  the  prisoner  and 
other  men,  each  assisting  the  other  in  turn,  without  putting  the  prosecutor 
to  elect  on  which  count  to  proceed,  (t) 

IndictmentJ]  As  we  have  before  rcmarked,/orce  is  necessary  to  con- 
stitute this  crime.  It  is  therefore  necessary  to  state  in  the  indictment  that 
the  offender  did  **  forcibly  ravish"  the  female ;  and  the  omission  of  these 
words  will  not  be  supplied  by  an  averment  that  the  offender  did  '*  carnal- 
ly know,"  &c.(A)    The  words  "  forcibly  ravished,**  which  are  used  in  the 


(c)  1  Hde'f  P.  C.  663.    4  Black  Com.  (/)  2  Pick.  380. 

M3.  (g)  3  Car.  k  Payne,  396, 

(d)  1  Hawk.  oh.  41,  §  10.     2  R.  S.  (h)  I  Rust,  on  Cr.  657. 
698,  §  6.  (i)  1  Moody's  C.  C.  354. 

(«)  Hak's  P.  C.  630.  (k)  1  Russ.  on  Cr.  561.    1  Hale,  632. 
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gtatute,  imply  force  and  violence  in  the  man  and  want  of  consent  in  the 
woman.  The  indictment  need  not  aver,  therefore,  that  the  ra|>e  was 
committed  against  the  will  of  the  woman.(2)  It  does  not  seem  clear 
whether  the  averment  that  the  offender  **  carnally  knew"  is  necessary  to 
be  added.  It  is  urged  that  the  word  "  ravished"  includes  the  charge  of 
carnal  knowledge  ;{m)  and  this  was  undoubtedly  the  opinion  of  the  re- 
visers when  they  used  merely  the  words  "  forcibly  ravish/'  in  defining  the 
crime  of  rape.  But  as  Lord  Hale  and  Lord  Coke  say  that  both  charges 
ought  to  be  inserted,  it  would  be  very  unsafe,  in  an  indictment  at  com- 
mon law,  to  omit  either.(n)  The  indictment  usually  concludes  **  against 
the  form  of  the  statute  f  but  as  the  offence  was  a  felony  at  common  law, 
such  a  conclusion  is  probably  unnecessary. (o)  The  customary  conclu- 
sion, "  against  the  peace,"  will  doubtless  be  sufficient.(/>) 

Evidence.']  It  is  clear  that  the  party  ravished  is  a  competent  witness ; 
and  indeed  she  is  so  much  considered  a  witness  of  necessity  that  where 
a  husband  was  charged  with  having  assisted  another  man  in  ravishing  his 
own  wife,  she  was  admitted  as  a  witness  against  her  husband.(l)  But  the 
credibility  of  the  witness  is  to  be  left  to  the  jury,  upon  the  concurring  cir- 
cumstances. And  the  character  of  the  prosecutrix  as  to  general  chastity 
may  be  impeached  by  general  evidence,  (g)  And  in  a  recent  case  in 
our  supreme  court  it  was  decided,  that  an  inquiry  may  be  made  of  the 
prosecutrix  whether  she  had  had  previous  connexion  with  other  men  ;(r) 
and  that  she  may  be  shown  to  be  in  fact  a  common  prostitute.  So  also 
a  previous  voluntary  connexion  between  her  and  the  prisoner  may  be 
proved  ;{s)  and  evidence  may  be  given  of  particular  acts  and  associations, 
indicating  on  her  pait  a  want  of  chastity.  The  same  rules  of  evidence 
are  applicable  to  a  trial  for  a  simple  assault  and  battery  on  a  female,  fol- 
lowed with  a  carnal  knowledge.(<)  In  such  cases  the  magistrate  before 
whom  the  complaint  was  made  cannot  be  called  to  state  what  the  prose- 
cutrix testified  before  liim  as  to  her  having  had  previous  connexion  with 
other  men,  if  the  inquiry  is  not  made  for  the  purpose  of  showing  a  discre- 
pancy in  her  testimony. (?/) 

Presumptive  evidence  is  also  admissible  to  prove  the  offence,  (v) 


(i)  12  Serg.  &  Rawle,  69.    2  Virg.  (q)  I  Rum.  563.    19  Wend.  192.   Rex 

Ca.  235.  V.  Clarke,  2  SUrk.  Rep.  241.    2  Stark, 

(m)  3  Chit  Cr.  L.  812,  Ev.  368. 

(n)  lb.  id.  (r)  The  People  v.  Abbot,  19  Wend. 

(0)  1  Russ.  on  Cr.  561.    13  Wend.  159.  192. 

(p)  Idem.  (•)  Id.    Stark,  on  £v.  part  IV.  1270. 

(1)  1  St  Tr.  887.    1  Hale,  629.    1  (1)  Id.  ib. 
Str.  638.  (tt)  Ib.  ib. 

Ruii.  &  Ry.  C.  C.  519. 
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2d.  Rape  on  ckildren  tmthin  the  age  of  ten  yectrs.']  A  rape  upon  chil- 
dren under  the  age  of  ten  years  was  made  a  capital  offence  in  England, 
as  early  as  the  reign  of  Queen  Elizabeth ;  and  the  section  of  our  revised 
statutes  providing  for  the  punishment  of  persons  convicted  of  rape  in 
•*  carnally  and  unlawfully  knowing^  any  female  child  under  the  age  of 
ten  years,(tr)  is  nearly  in  the  words  of  the  statute  of  18  Eliz.  ch.  7,  §  4. 
These  statutory  provisions  have  made  an  innovation  upon  the  common  law. 
Formerly,  force  was,  in  all  cases,  necessary  to  the  commission  of  a  rape. 
Now,  by  statute,  the  unlawful  carnal  knowledge  of  an  infant  under  ten 
years  of  age  is  a  felony,  whether  she  consented  or  not.  Indeed,  it  is  al- 
most impossible  to  suppose  consent  from  an  infant  at  this  tender  age. 
The  presumption  of  law,  that  it  was  against  her  w  ill,  is  so  strong  as  to 
amount  to  proof  of  force,  (x) 

Indictment.']  In  drawing  the  complaint  or  indictment  under  the  sub- 
division of  the  section  of  the  statute  respecting  a  rape  upon  a  child  un- 
der ten  years  of  age,  it  is  necessary  to  pursue  the  words  of  the  act,  and 
charge  that  the  defendant  "  carnally  and  unlawfully  kneiv**  the  party  in- 
jured, she  being  under  the  age  of  ten  years ;  omitting  the  word  "  ravish- 
ed/* which  implies  violence.(y)  And  such  complaint  or  indictment  ought 
to  conclude,  **  against  the  form  of  the  statute,''  because  the  crime,  as  well 
as  the  punishment,  is  created  by  that  statute,  (z) 

Evidence.']  As  to  the  testimony  of  the  party  aggrieved,  the  rule 
adopted  as  to  the  admissibility  of  children  in  other  cases,  is  applicable  to 
this,  viz.  that  the  admissibility  of  children  is  regulated,  not  by  their  age, 
but  by  their  apparent  sense  and  understanding.  Children  of  any  age 
may  be  examined  upon  oath,  if  capable  of  distinguishing  between  good 
and  evil ;  but  they  cannot  be  examined  in  any  case  without  oath\ii)  The 
declarations  of  the  child  are  inadmissible ;  though  the  fact  of  her  having 
complained  of  the  injury  recently  after  its  having  been  received,  is  evi- 
dence in  corroboration. (6)  By  a  capability  of  distinguishing  between 
good  and  evil  must  be  understood  a  belief  in  God,  or  in  a  future  state  of 
rewards  and  punishments ;  from  which  the  court  may  be  satisfied  that 
the  witness  entertains  a  proper  sense  of  the  danger  and  impiety  of  false- 
bood.(c)     Where  the  child  has  appeared  not  sufficiently  to  understand 


Ct0)  2  R.  S.  668,  §  22.  (6)  Id.  ib.    In  the  case  of  State  v.  Le 
(x)  People  V.  Stamford,  2  Wheel.  Cr.    Blanc,  (1  Const.  Rep  364,)  the  testlmo- 

Cft.  152.     1  East'f  P.  C.  436.  ny  of  an  infant,  corroborated  by  circum- 

(y)  Davis'  Jast.  871.  stances,  was  held  sufficient  to  justify  a 
(x)   1  Rats,  on  Cr.  565.    People  v.    conviction  for  a  rape. 

Enoch,  13  Wend.  159.  (c)  1  Russ.  on  Cr.  565. 
(•)  Bo&eoe*§  Cr.  Ev.  94,  710. 
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the  nature  and  obligation  of  an  oath,  judges  have  often  put  off  the  trial 
of  a  prisoner,  directing  that  the  child  should,  in  the  meantime,  be  prop- 
erly instructed  as  to  the  nature  and  obligation  of  an  oath.(rf) 

Assault,  loith  intent  to  ravishJ]  The  punishment  for  an  assault,  with 
intent  to  commit  a  rape,  is  imprisonment  in  a  state  prison  for  a  term  not 
exceeding  five  years,  or  by  a  fine  not  exceeding  9500,  or  by  both  such 
fine  and  imprisonment. (c)  If  the  assault  was  made  with  any  deadly 
weapon,  the  punishment  is  increased  to  imprisonment  in  a  state  prison 
not  more  than  ten  year8.(/)  But  no  person  can  be  convicted  for  an 
assault,  with  intent  to  commit  a  rape,  when  it  shall  appear  that  the  crime 
was  actually  committed  ;  nor  where  he  shall  have  been  acquitted  upon 
a  former  trial  for  the  principal  offence. (^) 

Where  there  is  no  reason  to  expect  that  the  facts  and  circumstances 
of  the  case,  when  given  in  evidence,  will  establish  that  the  crime  of  rape 
has  been  completed,  the  proper  course  will  be  to  prefer  a  complaint  be- 
fore a  justice,  or  an  indictment  before  the  grand  jury,  for  an  assault  with 
intent  to  ravish.  But  this  course  should  not  be  adopted,  where  there  is  a 
probability  that  the  higher  offence  will  be  proved  ;  as  it  is  doubtful  wheth- 
er, upon  an  indictment  for  an  assault,  the  prisoner  can  be  convicted  if 
a  rape  is  proved  to  have  been  committed. (A) 

If  the  offender,  however,  is  indicted  for  a  rape,  he  may  be  convicted 
of  an  assault,  in  a  case  where  the  facts  proved  are  not  sufficient  to  es- 
tablish a  rape.(t)  It  has  been  decided  in  Massachusetts,  that  an  infant 
under  the  age  of  fourteen  years  may  be  indicted  for  an  assault,  with  in- 
tent to  commit  a  rape.  (A)  A  contrary  decision,  however,  has  taken 
place  in  England. (/)  But  it  seems  to  us  that  the  decision  in  the  Massa- 
chusetts case  is  by  far  the  most  reasonable.  The  maxim,  that  an  infant 
under  fourteen  is  presumed  unable  to  commit  a  rape,  originated  in  an- 
cient times,  when  rape  was  punishable  with  death ;  and  the  law  was  es- 
tablished in  favor  of  life.  It  ought  not  to  be  applied,  by  analogy,  to  an 
inferior  offence  which  is  not  punishable  with  death.  It  is  said  that  the 
essence  of  the  crime  of  rape  is  the  violence  done  to  the  person  and  feel- 
ings of  the  woman.(//i)     An  injury  to  the  feelings  (and,  in  some  cases,  to 


(d)  1  Russ.  on  Or.  566.    2  id.  590.  But  tee  State  ▼.  Shepherd,  7  Conn.  Rep. 
The  rule,  however,  is  not  extended  to  an  54. 

aduU  wiUiess.     1  Moody's  C.  C.  86.    2  (t)  2  R.  S.  702,  §  27.    Comm.  v.  Coop- 
Rogers'  Rec.  147.  er,  15  Mass.  Rep.  187. 

(e)  2  R.  S.  666,  §  39.  (k)  Coram,  v.  Green,  2  Pick.  Rep.  880. 
(/)  Idem,  665,  §  36.  (/)  Rex  v.  fildersbaw,  8  Car.  &  Payne, 
(g)  Idem,  702,  §§  26,  28.    1  Russ.  on  896. 

Cr  564.  (m)  Addis.  Rep.  143. 
(A)  Idem.    1  East's  P.  C.  411,  440. 
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the  person,)  may  be  inflicted  by  a  boy  under  fourteen  years,  as  much  as 
by  one  over  that  age ;  and  where  there  is  a  guilty  intention  in  the  per- 
petrator of  the  injury,  there  seems  to  be  no  good  reason  for  exonerating 
him  from  punishment  on  account  of  his  physical  incapacity. 

Evidence.']  Prove  an  assault,  with  such  circumstances  as  show  t'.at 
it  was  an  attempt  to  commit  a  rape,  the  offence  being  incomplete  for 
want  of  evidence  of  penetration*  If  upon  this  indictment  an  actual  rape 
be  proved,  the  defendant  must  be  acquitted. (n) 

3.  THE  FORCIBLE  AND  UNLAWFUL  TAKING  AWAY  OF  FEMALES,  AND 
COxMPELLING  THEM  TO  MARRY,  &c. 

By  the  revised  statutes,  any  person  who  shall  take  any  woman  unlaw- 
fully, against  her  will,  and  by  force,  menace  or  duress,  compel  her  to 
marry  him  or  another,  or  to  be  defiled,  or  shall  take  her  with  that  intent, 
though  frustrated,  may,  on  conviction,  be  punished  by  imprisonment  in 
the  state  prison  not  less  than  ten  years.(l)  And  every  person  who  shall 
take  away  any  female  under  the  age  of  fourteen  years  from  her  father, 
mother,  guardian,  or  other  person  having  the  legal  charge  of  her  person, 
without  their  consent,  either  for  the  purpose  of  prostitution,  concubinage, 
or  marriage,  may  be  imprisoned  not  more  than  three  years  and  fined  not 
more  than  •1000.(o) 

The  24th  and  25th  sections,  it  will  be  seen,  contemplate  a  taking 
qgetinst  Ute  will  of  the  female,  whatever  her  age  may  be ;  and  the  26th 
section  refers  to  the  taking  of  a  female  under  the  age  of  fourteen,  with- 
out the  consent  of  her  parents,  guardians,  &c.  whether  it  was  against 
her  own  will  or  not  The  24th  and  25th  sections  were  doubtless  intend- 
ed to  reach  the  case  of  a  forcible  taking  of  a  female  above  the  age  of 
fourteen,  or  of  one  within  that  age  who  has  no  parents,  guardians,  &c« 
As  regards  females  within  the  age  of  fourteen,  who  have  parents,  guardians, 
6cc.  the  ofl^cnce  may  be  completed  without  making  use  o(  any  force ;  and 
notwithstanding  the  infant  herself  may  have  consented ;  provided  the 
taking  was  without  the  consent  of  such  parents,  guardians,  &c.  This 
wise  provision  was  intended  for  the  protection  of  infants  of  a  tender  age 
who  have  not  sufficient  capacity  to  act  or  judge  for  themselves,  or  to  re- 
sbt  the  allurements  and  promises  of  older  and  more  artful  persons.  An 
ill^timate  child  is  within  the  protection  of  the  statute.(/>)  It  is  no  legal 
excuse  for  this  offence  that  the  defendant,  being  related  to  the  girl's  fa- 


"f. 


(n)  1  EMt's  P.  C.  411,  440.    Matt,        (o)  Idem,  §  26. 
\  59.  (p)  2  Strange,  1162.    Hawk.  P.  0.  b. 

'l)  2  R.  a  668.  §§  24,  25.  1,  ch.  41,  g.  14. 
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ther,  and  frequently  invited  to  the  house,  made  use  of  no  other  seduction 
than  the  common  blandishments  of  a  lover,  to  induce  the  girl  secretly  to 
elope  with  and  marry  him,  if  it  appear  that  it  was  against  the  consent 
of  the  father.(?) 

Upon  a  complaint  or  trial  of  an  indictment  for  this  offence,  it  will  be 
necessary  to  prove  that  the  child  was  within  the  age  of  fourteen  years, 
and  the  want  of  consent  of  the  father  or  mother,  guardian  or  other  per- 
son having  the  legal  charge  of  her  person  ;(r)  and  that  such  taking  was 
for  the  purpose  of  concubinage,  prostitution  or  marriage.  Upon  the 
death  of  the  father,  the  mother  retains  her  lawful  authority  over  the 
child,  notwithstanding  a  second  marriage ;  and  the  consent  of  the  second 
husband  is  immaterial. («)  There  must  be  a  continuous  want  of  consent 
on  the  part  of  the  parent,  &c. ;  for  if  the  consent  be  once  given,  it  can- 
not, it  is  said,  be  revoked ;  but  this  point  wants  further  confirmation.  (/) 
Under  the  25th  and  26th  sections  of  the  statute  above  referred  to,  it  is 
not  necessary  to  prove  either  a  marriage  or  defiling,  but  only  an  intent 
to  marry  or  defile ;  which  will,  in  general,  appear  from  the  whole  cir- 
cumstances of  the  case.(u)  It  is  not  clear  whether  it  would  be  an  offence 
in  England,  under  a  statute  similar  to  ours,  to  take  away  a  girl  against 
the  consent  of  her  parent,  but  by  consent  of  one  who  has  the  temporary 
care  of  hcr.(t;)  In  this  «tate,  the  question  depends  upon  who  has  the 
"  legal  charge  of  her  person*'  at  the  time,  within  the  meaning  of  the  statute. 

Evidence.']  It  seems  to  be  well  settled,  that  where  a  woman  is  taken 
away  and  married  by  force,  she  is  a  competent  witness  against  her  hus- 
band, on  an  indictment  for  that  offence,  though  ho  is  her  husband  in 
fact — contrary  to  the  general  rule  of  law  ;  because  he  is  no  husband  in 
law,  in  case  the  actual  marriage  was  also  against  her  will.(u7)  And,  for 
the  same  reason,  she  is  a  competent  witness  for  him,  on  a  prosecution  for 
this  offence,  though  she  has  cohabited  with  him  from  the  day  of  the  mar- 
riage.(x)  In  analogy  with  this  rule  respecting  marriages  by  force,  it  is 
presumed  that  a  female  under  fourteen,  taken  and  married  without  the 
consent  of  her  parents  or  guardian,  might,  under  our  statute,  be  a  wit- 
ness for  or  against  her  husband. 

AccessariesJ]  All  persons  aiding  and  assisting  in  the  commission  of 
these  offences,  as  accessaries  before  the  fact,  are  to  be  punished  in  the  same 


(g)  Roscoe'iCr.Ev.l96.   lRusi.579.        (t>)  1  East's  P.  C.  457.    Hicks  ▼. 
(r)  Idem.  Gore,  3  Mod.  84. 

(s)  RatclifiPs  case,  3  Coke's  Rep.  39.  (w)  4  Black.  Com.  209,  n.  (8),  Chitty*s 

(t)  1  Russ.  on  Cr.  678.  ed.    Arch.  Cr.  PI.  969.    1  Phil.  Ev,  70. 

(u)  Roflcoe's  Cr.  £▼.  195.  (x)  1  Hawk.  c.  41,  §.  13.    1  Ruts,  on 

Cr.828.     1  East's  P.  C.  454. 
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manner  as  principals  in  the  first  degree,  (y)  Accessaries  after  the  fact 
are  to  be  punished  by  imprisonment  in  a  state  prison  not  more  than  five 
years,  or  in  a  county  jail  not  more  than  one  year,  or  by  a  fine  or9500.(z)r 
Accessaries  after  the  fact  are  those  who  conceal  or  give  other  aid  to  the 
offender  after  the  commission  of  the  offence,  with  knowledge  of  his  hav- 
ing  committed  it,  and  with  the  intent  that  he  may  escape  punishment.(a) 
Where  the  female,  therefore,  is  under  no  restraint  at  the  time  of  the 
marriage,  those  who  are  present,  but  who  are  ignorant  of  the  previous 
circumstances,  cannot  be  convicted  as  accessaries  after  the  fact.(fr) 

4.  MAYHEM. 

Mayhemt  or  maiming,  at  common  law  is  the  violently  depriving  another 
of  ilie  use  of  such  of  his  members  as  may  render  him  less  able  in  fighting, 
either  to  attack  his  adversary  or  to  defend  himsetf.(c)  But  if  the  injury 
be  such  as  to  disfi;^re  him  only,  without  diminishing  his  corporal  ability, 
it  does  not,  at  common  law,  fall  within  the  crime  of  mayhem.  Upon 
thb  distincti«jn  the  cutting  off,  disabling,  or  weakening  a  man's  hand  or 
finger,  or  striking  out  an  eye  or  fore  tooth,  or  castrating  him,  or,  as  Lord 
Gike  adds,  breaking  his  skull,  arc  said  to  be  maims ;  but  the  cuttfng  off 
his  nose  or  ears  is  not  so,  at  common  law.(r/)  By  the  ancient  common 
law  the  punishment  of  this  offence  was  member  for  member,  on  the  prin- 
dpie  of  the  law  of  Moses ;  but  this  practice  has  been  long  since  exploded. 
The  revised  statutes,  which  clearly  define  this  crime  and  provide  for  its 
punishment,  have  introduced  some  new  rules  in  relation  to  it,  differing 
from  the  doctrine  of  the  common  law.  The  section  of  the  statute  relating 
to  mayhem  is  as  follows : 

Every  person  who,  from  premeditated  design,  evinced  by  lying  in  wait 
for  the  purpose,  or  in  any  other  manner ;  or  with  intention  to  kill  or  com- 
mit felony,  shall  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the  lip, 
or  slit  or  destroy  the  nose,  or  cut  off  or  disable  any  limb  or  member  of 
another,  on  purpose,  is  punishable  by  imprisonment  in  a  state  prison  not 
less  than  seven  years,  (e) 

The  <^ssential  requisites  to  constitute  this  offence  are  malice^  (or  pre* 
meditated  design^  as  the  act  expresses  it,)  evinced  by  lying  in  wait,  or  in 
any  other  manner ;  or  that  the  injury  should  result  from  an  attempt  to 
bU  cr  commit  felony. 


(v)  2  R.  S.  63S,  §  6.  (d)  Rofcoe'f  Cr.  Ev.  654.    1  East's 

{X    Id.  ib.  §  7.  P.  C.  393.    1  Coxe,  453.    7  Mass.  Rap. 

(a)  Idem.  345. 

(6)  Cro.  Car.  489,  493.  (c)  2  R.  8.  664,  §  27. 


(c)  4  Black.  Com.  205. 
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With  respect  to  the  malice  or  premeditaled  design*  it  does  not  seem 
necessary  that  it  should  be  directed  agains|  any  particular  person.  If  it 
be  conceived  against  all  persons  who  may  happen  to  fall  within  the 
scope  of  the  perpetrator's  design,  the  particular  mischief  done  to  any  one 
will  be  connected  with  the  genera!  malignant  intent,  so  as  to  allow  the 
statute  to  attach  upon  the  offenders.  So  if  a  blow  be  intended  to  maim  one 
person,  and  by  accident  maim  another,  the  paity  is  equally  liable  to  he 
indicted  for  such  maiming.(/)  Provided  the  act  is  done  from  premedi- 
tated design,  it  matters  not  how  sudden  the  occasion.  (^)  Though  in 
general,  where  the  injury  arises  out  of  a  sudden  attack  made  by  the  de* 
fendant,  but  unconnected  with  fmy  premeditated  design  upon  the  person, 
it  is  not  within  the  statute.  As  to  Ij/ing  in  waii^  it  lias  been  held  that  it 
is  not  necessary  the  prisoner  should  lurk  in  any  particulor  place,  and 
effect  the  mischief  by  suddenly  rushing  from  it.  It  will  suffice,  if  having 
formed  an  intention  to  maim,  he  takes  a  convenient  opportunity  of  effect- 
ing his  purpose.(A)  And  where  the  prisoner  was  in  concert  with  pick- 
pockets to  cut  or  stab  those  who  should  oppose  them,  and  in  prosecution 
of  this  intention,  he  ran  to  a  person  who  had  apprehended  one  of  his  as- 
sociates, and  maimed  him  with  a  knife,  this  was  holden  to  be  a  lying  in 
wait.(t)  Where,  however,  the  injury  arises  out  of  a  sudden  attack, 
though  the  prisoner  is  engaged  in  an  unlawful  purpose,  if  such  purpose  is 
less  than  felony,  it  will  not  amount  to  mayhem.  This  was  held  where 
the  defendant  was  stealing  turnips,  and  on  being  accosted  by  a  servant 
of  the  owner,  struck  him  with  an  instrument. (ft)  The  lying  in  wait  it 
not  necessary  to  the  completion  of  this  crime.  It  is  only  mentioned  in 
the  statute  as  an  evidence,  among  others,  of  malice.  With  regard  to 
proof  of  malice,  or  of  an  intention  to  kill  or  commit  a  felony,  in  the  ab- 
sence of  direct  proof,  resort  may  be  had  to  presumptive  evidence.(/) 
And  in  cases  of  this  kind  it  is  obviously  of  importance,  in  estimating  the 
prisoner's  real  intentions,  to  consider  the  time  at  which  the  offence  was 
committed,  the  nature  of  the  instrument  used,  the  part  of  the  body  on 
which  the  wound  was  inflicted,  previous  provocation,  threats,  &c.  accor- 
ding to  the  plain  and  fundamental  rule  that  a  man's  motives  and  inten- 
tions are  to  be  inferred  from  the  means  which  he  uses  and  the  acts  which 
he  doe^.''(m) 

As  to  the  word  *^  disable^  in  the  statute,  it  has  been  decided  to  mean. 


f!i. 


)  2  Hawk.  ch.  23, 1. 16.    2  East's  (k)  8  Chit.  Cr.  L.  785. 

896.  (I)  Leach'f  C.  C.  187.    1  Teates ,  415. 

(ft)  1  Ruis.  on  Cr.  586.  (m)  Arch.  Cr.  PI.  854.    Roscoe's  Cr. 

(X)  Leach's  C.  C.  259.  £v.  653. 
({)  Idem,  57,  n.  (a).  1  East's  P.  C.  897. 


Digitized  by 


Google 


Ok.  III.}  Ot  FELONIES.  75 

to  do  something  which  creates  a  permanent  disability,  and  hot  merely  a 
temporary  injury ;  therefore  where  an  intent  to  disable  was  charged,  and 
it  appeared  that  the  prisoner  only  intended  to  disable  the  party  till  he 
could  effect  his  own  escape,  it  was  held  not  to  be  within  that  part  of  the 
statute,  (n) 

There  must  be  a  maiming  ;  and  for  this  purpose  a  wound  in  the  throat 
or  on  the  neck  will  not  suffice  to  bring  the  offender  within  the  statute,  (o) 
But  to  constitute  a  slitting  of  the  nose,  it  is  not  necessary  that  the  nostrils 
should  be  penetrated  ;  for  a  wound  across  the  upper  part  of  the  nose,  on 
a  level  with  the  eyes,  if  it  cuts  the  flesh,  and  divides  the  frontal  vessels  of 
the  forehead,  will  constitute  mayhem.  (79) 

It  is  a  good  defence  to  charges  of  this  kind,  that  the  act  was  done  in 
self  defence.  Yet  it  is  not  every  trifling  assault  that  will  justify  a  griev- 
ous and  immediate  mayhem,  such  as  cutting  off  a  hand  or  leg,  or  biting 
off  a  joint  of  a  man's  finger,  unless  it  happened  accidentally,  without  any 
cruel  or  m|ilignant  intention,  or  after  the  blood  was  heated  in  the  scuffle  ; 
but  it  must  appear  that  the  assault  was,  in  some  degree,  proportionate 
to  the  mayhem.  Yet  a  man  cannot  justify  maiming  another  in  defence 
of  his  possessions,  but  only  in  defence  of  his  person.  This  restriction, 
however,  cannot  be  intended  to  extend  to  cases  where  a  man  defends 
himself  against  a  known  felony  threatened  to  be  committed  with  violence 
agamst  even  his  property.  (9) 

AHempU  to  commit  this  crime,  where  the  prisoner  has  done  any  act  to- 
wards  its  completion,  but  has  failed  or  been  frustrated  in  the  attempt, 
may  be  punished  as  in  other  cases  of  attempts  to  commit  crimes.(r) 
Assaults  with  deadly  weapons  with  intent  to  maim,  will  be  considered 
hereafter.  (») 

5.  KIDNAPPING ;  AND  SELLING  PERSONS  KIDNAPPED. 
The  provisbns  of  our  statute  on  this  subject  are  as  follows : 
Every  person  who  shall,  without  lawful  authority,  forcibly  seize  and 
confine  any  other,  or  shall  inveigle  or  kidnap  any  other,  with  intent 
either  to  cause  such  other  person  to  be  secretly  confined  or  imprisoned 
in  this  state  against  his  will ;  or  to  cause  him  to  be  sent  out  of  this  state 
against  bis  will ;  or  to  cause  him  to  be  sold  as  a  slave,  or  in  any  way 
held  to  service  against  his  will,  shall  be  imprisoned  in  a  state  prison  not 
to  exceed  ten  years,  (e) 


(fi)  Boyce't  case,  1  Moody's  C.  C.  29.  23,  f .  23.    1  Ld.  Raym.  177.    11  Mod. 

(o)  3  Chit.  Cr.  L.  786.  43. 

(p)  Id.  ib.  (r)  2  R.  S.  698,  §  3. 

(9)  1  East's  P.  C.  402.    2  Hawk.  c.  (f )  Post,  p.  77 


(c)  2  R.  S.  664,  §  28. 
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And  offences  of  this  description  may  be  tried  either  in  the  county  in 
which  they  were  committed,  or  in  any  county  tlirough  which  the  person 
kidnapped  or  confined  was  taken  while  under  such  confinement.  (/) 

Upon  the  trial  of  such  offences  the  consent  thereto  of  the  person  kid- 
napped or  confined,  will  not  be  a  defence,  unless  it  appears  that  it  was  not 
extorted  by  threats  or  duress.  (^) 

Accessaries  after  the  fact  to  this  offence,  are  punishable  by  imprison- 
ment in  a  state  prison  not  more  than  six  years,  or  in  a  county  jail  not 
more  than  one  year,  or  by  a  fine  not  exceeding  4(500.  (/«) 

The  selling  of  persons  of  color  forcibly  taken,  inveigled  or  kidnapped, 
from  this  state  to  any  other  place,  is  punishable  by  imprisonment  in  a 
state  prison  not  more  than  ten  years,  or  in  a  county  jail  not  more  than 
one  year,  or  by  a  fine  not  exceeding  •lOOO.(i)  And  this  offence  may 
be  tried  in  any  county  in  which  the  person  kidnapped  was  taken,  kid- 
napped or  inveigled,  or  through  which  he  was  carried  or  brought.(/r) 

6.  CHILD  STEALING. 

This  offence  is  provided  against  by  the  revised  statutes ;  by  which  it 
is  enacted  that  every  person  who  shall  maliciously,  forcibly,  or  fraudu- 
lently, lead,  take,  or  carry  away,  or  decoy  or  entice  away,  any  child  un- 
der the  age  of  twelve  years,  with  intent  to  detain  and  conceal  such  child 
from  its  parent,  guardian,  or  other  person  having  the  lawful  charge  of 
such  child,  may  be  punished  by  imprisonment  in  a  state  prison  not  more 
than  ten  years,  or  by  imprisonment  in  a  county  jail,  and  by  a  fine  not  ex- 
ceeding $500.(/) 

To  support  a  complaint  or  indictment  under  this  statute,  the  prosecu- 
tor must  prove :  1.  The  leading,  taking,  or  carrying  away,  or  decoying 
or  enticing  away  of  the  child,  either  by  force  or  fraud,  as  mentioned  in 
the  statute.  Where  the  child  is  not  produced  as  a  witness,  or  is  of  such 
tender  years  as  to  be  unable  to  give  evidence,  the  taking  or  decoying, 
&c.  must  be  proved  by  the  other  circumstances  of  the  case.  2.  The 
age  of  the  child.  It  must  be  proved  that  the  child  is  not  more  than 
twelve  years  of  age  ;  but  the  precise  age  mentioned  in  the  complaint  or 
indictment  i^  im  naterial.  3.  The  malicious  intent  to  detain  and  conceal 
the  child  must  be  proved  as  laid,  and  will,  in  general,  be  gathered  from 
all  the  circumstances  of  the  case.  This  intent  may  be  inferred  from  the 
secret  manner  in  which  the  child  was  taken  away.(i7i)     As  to  the  mean- 

(/)  2  R.  S.  664.  §  29.  (k)  Id.  ib.  §  83. 

(r)  Id.  ib.  §  SO.  (0  Id.  ib.  §  34. 

h)  Id.  ib.  §  ^"  -    .  ^  -   ^ 


31.  (m)  Rofcoe'fl  Crim.  £v.  30. 

[i)  Id.ib.§82. 
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ing  of  the  words  •*  other  person  having  the  lawful  charge/'  dec.  vide  ante, 
'*Tbe  forcible  and  unlawful  taking  away  of  females,*  &c.  page  71. 

7.  ABANDONING  CHILDREN. 

If  the  father  or  mother  of  any  child  under  the  age  of  six  years,  or  any 
other  person  to  whom  it  shall  have  been  confided,  shall  expose  such  child 
in  any  highway,  street,  field,  houses  or  outhouse,  with  intent  wholly  to 
abandon  it,  he  or  she  may  be  imprisoned  in  a  state  prison,  not  exceeding 
seven  years,  or  in  a  county  jail  not  more  than  one  ycar.(7i) 

The  intent  wholly  to  abandon  the  child,  is  what  constitutes  this  crime. 
This  intent  must,  therefore,  be  proved,  either  by  direct  evidence,  or  by 
circumstances ;  in  the  same  manner  as  a  criminal  intent  is  to  be  proved 
io  oUier  cases* 

8.  ASSAULTS  WITH  DEADLY  WEAPONS. 

Every  person  who  shall  be  convicted  of  shooting  at  another,  or  of  at- 
tempting to  discharge  any  kind  of  fire  arms,  or  any  air  gun  at  another, 
or  of  any  assault  and  battery  upon  another  by  means  of  any  deadly 
weapon,  or  by  such  other  means  or  force  as  was  likely  to  produce  death  ; 
with  the  intent  to  kill,  maim,  ravish  or  rob,  such  other  person,  or  in  the 
attempt  to  commit  any  burglary,  larceny,  or  other  felony,  or  in  resisting 
the  execution  of  any  legal  process ;  may  be  punished  by  imprisonment 
in  a  state  prison  for  a  term  not  more  than  ten  years. (o) 

Assaults  with  deadly  weapons,  or  with  the  intent  to  commit  any 
felony,  are  of  a  much  more  aggravated  character  than  common  assaults, 
and  the  legislature  has  attached  to  them  additional  penalties.  A  com- 
prelicnsive  view  will  be  taken  of  the  subject,  in  this  place  ;  and  the  read- 
er will  also  find  some  remarks  respecting  assaults  of  tlii^^  kind  in  other 
parts  of  this  work,  in  connexion  with  the  several  offences,  with  the  intent 
to  commit  either  of  which  the  assault  is  charged  to  have  been  made. 

Assaults  and  batteries  of  an  inferior  grade  to  those  mentioned  in  the 
above  section  of  the  statute,  will  be  reserved  for  consideration  in  another 
place.(p) 

An  assault  is  defined  to  be  an  attempt  oroflTcr,  with  force  and  violence, 
to  do  a  corporal  hurt  to  another ;  as  by  stricking  at  him  with  or  without 
a  weapi>n ;  or  presenting  a  gun  at  him,  at  a  distance  to  which  the  gun 
will  carry  ;  or  pointing  a  pitchfork  at  him,  standing  within  the  reach  of 


(fi)  3  R.  S.  665,  §  35.  (p)  See  post.  Book  II.  ''  Misdemean- 

(0)  Id.  ib.  §  86.  ori.'» 
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it ;  or  by  holding  up  the  fist  at  him,  or  by  any  other  similar  act  done  in 
an  angry,  threatening  manner. (g)  A  person  charged  with  an  assault 
and  battery  may  be  found  guilty  of  the  former  and  acquited  of  the  lat- 
ter. Every  battery  includes  an  assault ;  but  no  words  whatever  can 
amount  to  an  a88ault(r) 

A  battery  is  more  than  an  attempt  to  do  a  corporal  hurt  to  another ; 
but  any  injury  whatever,  be  it  ever  so  small,  being  actually  done  to  the 
person  of  a  man,  in  an  angry  or  revengeful,  or  rude  or  insolent  manner^ 
such  as  spitting  in  his  face,  or  in  any  way  touching  him  in  anger,  or  vio- 
lently jostling  him  out  of  the  way,  is  a  battery.  (»)  For  the  law  cannot 
draw  the  line  between  different  degrees  of  violence,  and  therefore  totally 
prohibits  the  first  and  lowest  stage  of  it ;  every  man's  person  being  sa- 
cred and  no  other  having  a  right  to  meddle  with  it  in  any  the  slightest 
manner.(0  If  a  man  strike  at  another  with  a  cane  or  fist,  or  throw  a 
bottle  at  him,  or  the  like,  if  he  miss  him  it  is  an  assault ;  if  he  hit  him  it 
is  a  battery. (ti) 

Under  the  section  of  the  statute  above  referred  to,  we  are  to  consider 
1 .  The  shooting,  or  attempting  to  shoot  at  another ;  2.  Assaults  and  bat- 
teries with  any  deadly  weapons,  or  by  such  other  means  or  force  as  was 
likely  to  produce  death ;  3.  The  intent  to  kill,  maim,  ravish,  or  rob ; 

4.  The  attempt  to  commit  any   burglary,  larceny,  or  other  felony; 

5.  Resisting  the  execution  of  any  legal  process. 

1st.  The  shooting  or  attempting  to  shoot  at  another.]  In  an  indict- 
ment under  this  clause  of  the  section,  it  is  necessary  to  allege  the  shoot- 
ing, and  that  the  gun  was  loaded  in  such  a  manner  as  to  produce  the 
effect  intended  ;  and  these  allegations  must  be  proved.(t;)  It  is  tnie  the 
statute  does  not  in  express  terms  make  it  necessary,  that  the  gun»  dec 
should  be  loaded  with  bullets,  &c.;  but  that  it  should  contain  something 
besides  gunpowder  is  a  necessary  implication.  It  would  be  absurd  to 
class  the  discharging  of  a  gun  loaded  with  powder  only  as  among  the 
*<  means  likely  to  produce  death  ;**  or  to  attach  to  such  an  act  an  ^  intent 
to  kill  or  maim.**  The  English  statute  on  this  subjcct(ii7)  uses  the  words 
**  loaded  arms."  It  has  been  decided  under  this  statute  that  it  is  not  ne- 
cessary to  allege  or  prove  that  the  gun  contained  any  ball  or  shot ;  but 
that  if  it  was  loaded  with  powder  and  wadding  only,  or  if  the  prisoner 
fired  it  so  near  the  person  of  the  prosecutor,  and  in  such  a  direction,  that 


(q)  Hawk.  b.  1,  c.  62, 1. 1.  (u)  Arch.  Cr.  PI.  346. 

(r)  Idem.  (v)  Idem,  349. 

(f)  1  Kass.  on  Cr.  604.  {w)  9  Geo.  4,  cfa.  31,  s.  12. 
(e)  4  BUck.  Com.  120. 
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k  would  probably  kill  him,  Ac,  the  case  was  witbin  the  statute^x)  In 
this  case,  however,  the  jury  found  that  the  gun  was  loaded  with  some 
other  destructive  material.  It  has  been  decided  under  the  same  statute, 
that  a  prisoner  could  not  be  convicted  of  an  attempt  to  shoot,  by  draw- 
ing the  trigger  of  a  gtm  which  was  not  primed,  at  the  time.(y)  So  if 
the  touch-hole  is  plugged. (z)  These  cases  were  decided  upon  the  prin- 
ciple that  guns  so  circumstanced  ought  not  to  be  considered  loaded  guns, 
with'm  the  meaning  of  the  act.  If  it  be  alleged  that  the  gun  was  loaded 
with  powder  and  a  bullet,  it  must  be  proved  to  have  been  loaded  with 
powder  and  a  bullet.(a)  Where  the  prisoner,  by  snapping  a  percussion 
cap,  dischaiged  a  gim  barrel  detached  from"*  the  stock,  this  was  held  *<  a 
shooting  at**  with  **  loaded  arms'*  within  the  statute  0  Greo.  4,  c.  31.(fr) 
But  to  constitue  the  offence  of  attempting  to  discharge  loaded  fire  arms, 
they  must  be  so  loaded,  as  to  be  capable  of  doing  the  mischief  intended. 
So  that  if  part  of  the  loading  has  fallen  out,  though  without  the  prison- 
er's knowledge,  and  that  which  remains  is  inadequate  to  effect  the  mis- 
cfaiefi  the  case  is  not  within  the  act.(c) 

3d.  Assaults  and  batteries  with  any  deadly  loeapans,  cr  by  such  other 
means  or  force  as  was  likely  to  produce  death.']  This  part  of  the  section 
b  so  clear  that  it  needs  no  commentary  or  illustration.  The  only  ques- 
tions which  can  arise  under  it  are,  whether  an  *<  assault  and  battery"  was 
committed ;  whether  the  weapons  used  were  '*  deadly ;"  and  whether  the 
**  means  or  force"  was  of  a  nature  likely  to  ^  produce  death."  We  pass 
onto — 

3d.  The  intent  to  kill,  maim,  ravish  or  rob.]  The  intention  is  not,  in 
general,  capable  of  positive  proof.  It  can  only  be  implied  from  overt  acts ; 
and  every  man  b  supposed  to  intend  the  necessary  consequence  of  his 
own  acts.  Therefore,  if  it  cannot  be  inferred  from  the  facts  and  circum- 
stances which,  together  with  it,  constitute  the  offence,  other  acts  of  the 
defendant,  from  which  it  can  be  implied  to  the  satisfaction  of  the  jury, 
must  be  proved  at  the  trial. (cQ  The  intent  must  be  proved  as  laid. 
Hence  the  necessity  of  several  counts  in  the  indictment,  charging  the 
offence  to  have  been  committed  with  different  intents.(e)  Thus,  where 
the  prisoner  was  chained  with  cutting,  &c.  with  intent  to  murder,  maim, 
and  disable,  and  the  jury  found  that  the  intent  was  to  commit  a  robbe- 
ry, and  that  the  prisoner  cut  and  maimed  the  watchman,  with  intent  to 


(x)  Kitch-in't  Case,  Hum,  k  Ry.  95.  (bj  Cate»f  case,  6  Car.  ft  P.  994. 

(a)  Carr's  case,  id.  877.  (c)  1  Russ.  on  Cr.  596. 

{z)  Harris*  case,  5  Car.  ft  P.  159.  (d)  Arch.  Cr.  PI.  104. 

(a)  Idem,  126.  (0  Idem,  858. 
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disable  him  till  he  coold  effect  his  own  escape,  it  was  held  that  tlie  pris- 
oner ought  not  to  be  convicted.  (/) 

The  intent  to  kiH.]  An  assault,  with  intent  to  kill,  unless  it  be  with 
some  deadly  weapon,  or  by  some  other  means  or  force  likely  to  produce 
death,  is  not  a  felony.(£r)  Where  the  prisoner  is  charged  with  doing  some 
act,  with  intent  to  murder,  and  from  the  circumstances  it  appears  that  if 
death  ensued  it  would  have  been  manslaughter  only,  he  must  be  acquit- 
ted, on  the  ground  that  the  intent  must  be  proved  as  lpid.(A)  The  word 
*^  kill,"  in  our  statute,  must  have  the  same  meaning  as  the  word  ^  mur- 
der" would  have  had.  The  words  **  intent  to  kill"  certainly  exclude  the 
idea  of  manslaughter ;  which  is  a  killing  "  without  a  design  to  effect 
dcath."(i) 

**In  estimating  the  prisoner's  real  intentions,"  says  Mr.  Starkic,  ''it  is 
obviously  of  iniportance  to  consider  the  nature  of  the  instrument  used, 
and  the  part  of  the  body  on  which  the  wound  was  inflicted,  according  to 
the  plain  and  fundamental  rule,  that  a  man's  motives  and  intentions  are 
to  be  inferred  from  the  means  which  he  uses  and  the  acts  which  he  does. 
If  with  a  deadly  weapon  he  deliberately  inflicts  a  wound  upon  a  vital 
part,  where  such  a  wound  would  be  likely  to  pro\e  fatal,  a  strong  infer- 
ence resuks  that  his  mind  and  intention  were  to  destroy ."(Xr)  It  may  be 
stated,  however,  as  a  general  rule,  that  a  man  is  answerable  for  his  acts ; 
and  therefore,  if  intending  to  stab  A.  he  stab  B.,  he  may  be  indicted  for 
stabbing  B.,  with  intent,  &c.  and  the  facts  will  sustain  the  indictment. 
But  if  it  be  doubtful  whether  the  act  was  done  by  accident  or  design,  other 
circumstances  may  be  given  in  evidence  to  prove  the  intent.(Z)  Where 
the  question  is,  whether  the  shooting  at  another  was  by  accident  or  de- 
sign, evidence  that  the  |>risoner  at  an  another  time  maliciously  shot  at  tlio 
prosecutor  is  admissible.(m)  Where  the  prisoner  is  charged  with  ma- 
king an  assault,  with  intent  to  murder,  he  may,  in  case  the  intent  is  not 
proved,  be  convicted  of  the  common  assault,  (n) 

Intent  to  maim.]  The  statutory  definition  of  maiming,  or  mayhem, 
has  heretofore  been  given.(o)  Though  the  primary  intent  of  the  of- 
fender be  of  a  higher  or  more  atrocious  nature,  viz.  to  murder,  and  in 
that  attempt  he  does  not  kill,  but  only  maims  the  party,  it  is  an  oflfence 
within  the  statute ;  for  it  is  a  known  rule  of  law,  that  if  a  man  intend  to 


(/)  1  Moody'f  C.  C.  29.    1  Rusa.  on  (k)  2  Stark.  Ev.  500,  2d  ed. 

Cr.  685.  {D  Arch.  Cr.  PI.  354. 

(g)  4  Mass.  Rep.  439.    4  Black.  Com.  (m)  Yoke's  case,  Russ.  &  Rj.  531. 

207,  n.  (k).  (n)  2  Stark.  Ev.  500. 

(h)  1  East's  P.  C.  411.  (o)  Ante,  78. 

<t)  2  R.  8.  661,  §  6. 
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oommit  one  kind  of  ftbny,  aod,  in  the  prosecution  of  that,  commit  an- 
other,  the  law  will  connect  his  felonions  intention  with  the  felony  actual- 
ly committed,  though  different  in  species  from  that  he  originally  intend- 
td.{p)  In  the  case  of  Coke  and  Woodbum,(9)  where  the  defendants  had 
the  effrontery  to  set  up,  as  a  defence,  that  the  assault  was  committed  by 
them  with  intent  not  to  maim  or  disfigure,  but  to  murder — the  court  facM, 
that  if  a  man  attack  another  with  intent  to  murder  him,  with  an  instru- 
ment which  cannot  but  endanger  the  maiming  of  him,  and  in  such  attack 
happen  not  to  kill,  but  only  to  disfigure  or  maim  him,  it  is  within  the 
statute  which  made  it  a  felony  to  commit  any  of  the  offences  therefai 
mentioned,  with  intent  to  maim  or  disfigure.  The  defendants  were  ac- 
cordingly convicted  and  executed.(r) 

The  fourth  subdivision  of  the  section  of  the  statute  defining  mayhem 
contains  the  words,  **  cut  off  or  disable  any  limb  or  member."  (x)  The 
word  disable  has  been  decided  to  signify  the  infliction  of  a  permanent  ni- 
jury.  Therefore,  where  the  indictment  charged  an  intent  to  disable,  and  it 
appeared  that  the  prisoner  only  intended  to  disable  the  party  till  he  could 
effect  his  own  escape,  it  was  held  not  within  that  part  of  the  statute.  (0 

Intent  to  ravish.']  Assaults  with  intent  to  ravish  have  been  already 
treated  opon  under  the  head  of  **  Rape  f  to  which  title  the  reader  is 
referred(ti) 

Intent  to  rob."]  To  support  an  indictment  for  an  assault  with  deadly 
weapons,  Ac.  with  intent  to  rob,  the  prosecutor  must  prove  the  assault ; 
that  it  was  made  with  some  deadly  weapon,  by  shooting  at,  or  by  som6 
other  means  or  force  likely  to  produce  death ;  and  the  intent  to  rob.  In 
proof  of  the  assault  it  is  not  necessary  to  show  that  the  prisoner  commit- 
ted actual  violence  upon  the  prosecutor ;  for  an  assault  is  an  attempt  to 
commit  a  forcible  crime  upon  another ;  and  therefore  if  the  prisoner,  in- 
tending to  rob  the  prosecutor,  did  any  thing  in  his  presence,  with  refer- 
ence to  him,  in  furtherance  of  that  intent,  it  will  be  sufficient.  The  evi- 
dence upon  this  sort  of  indictment  at  common  law.  usually  proves  a  n)b- 
bery,  with  the  exception  of  the  taking  and  carrjing  away  of  property. (t;) 
The  assault  must  be  made  upon  the  person  intended  to  be  robbed,  (u?) 
But  no  actual  demand  of  money  or  property  is  necessary  upon  the  charge 
of  assauhing  with  deadly  weapons,  die.  with  intent  to  rob.  (a:)     The  intent 


(p)  1  Eatt'i  P.  C.  400.  (u)  Ante,  p  05,  70. 

W)  6  St.  Tr.  212.  (©)  Arch.  Cr.  PI.  229.  Ssb. 

(r)  4  BUck.  Com.  207,  n.  (k).    See  (w)  Roscoe'f  Cr.  Ev.754.    Sthit.  Cr. 
alto  Rusi.  k,  Ry.  ^62.                                 L.  807,  n.    1  Rum.  od  Cr.  616. 

(f)  2R.S.^,  §27.  (x)  lRatt.onCr.617.    Arcb.Cr.n. 
(t)  Boyce't  cate,  1  Moody't  C.  C.  29. 
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to  rob  IB  a  material  part  of  the  offence,  and  should  be  properly  alleged  in 
the  indictment.  It  must,  of  courset  be  proved  from  circumstances.  It 
is  a  question  for  the  jury  to  determine,  and  which  they  will,  in  general 
have  to  presume  from  the  circumstances  attending  the  assault,  the  time 
and  place  in  which  it  was  committed,  and  the  general  conduct  of  the 
prisoner  at  the  time.  Menaces,  threats,  violence,  and  in  short  whatever 
conduct  which,  if  it  had  been  followed  by  a  taking  of  property,  would 
have  constituted  robbery,  will  in  this  case  be  evidence  of  an  attempt  to 
rob.(y)  If  the  assault  with  intent  to  rob  is  not  made  with  deadly  weap- 
ons, Ac.  the  punishment  is  imprisonment  in  a  state  prison  not  more  than 
five  years,  or  in  a  county  jail  not  over  one  year,  or  a  fine  not  exceeding 
•600.(%) 

4th.  The  attempt  to  commit  any  burglary^  larceny  or  other  felony.']  A 
felony,  as  we  have  seen,(a)  is  any  offence  for  which  the  offender  may  be 
punished  by  death  or  by  imprisonment  in  a  state  prison.  To  determine, 
therefore,  whether  the  offence  with  an  attempt  to  conunit  which  the  pris- 
oner is  charged  be  a  felony,  it  will  only  be  necessary  to  refer  to  the  re- 
vised statutes  to  see  whether  it  is  subject  to  the  punishment  attached  to 
felonies.  Every  attempt  to  commit  a  felony  against  the  person  of  an  in- 
dividual involves  an  assault.  On  an  indictment  under  this  clause  of  the 
statute  it  is  necessary  to  prove  an  attempt  to  commit  the  felony ;  that  an 
assault  with  deadly  weapons,  &c.  was  made  in  such  attempt ;  and  that 
the  attempt  was  made  under  such  circumstances,  that  had  it  succeeded 
the  prisoner  might  have  been  convicted  of  the  felony.  If  the  prosecutor 
fails  in  proving  the  intent,  but  proves  the  assault,  the  defendant  may  be 
convicted  of  the  common  as8ault.(fr)  The  crimes  of  burglary  and  lar- 
ceny will  be  defined  hereafter. 

5th.  Resisting  the  execution  of  any  legal  process.^  The  statute  only 
makes  it  an  offence  to  assault  another  with  deadly  weapons  when  the  in- 
jury is  done  in  resisting  the  execution  of  any  legal  process ;  and  therefore 
the  prosecutor  must  show  that  the  process  was  legal.(c)  And  in  order 
to  render  a  party  guilty  of  assaulting  with  deadly  weapons,  Ac.  in  resist- 
ing the  execution  of  legal  process,  it  must  appear  that  he  had  notice  of 
the  authority  of  the  oflicer.(J) 

Firsts  as  to  the  legality  of  the  process.  The  statute  applies  as  well 
to  civil  as  to  criminal  process.     By  the  term   legal  process  is  to  be 


(y)  Arch.  C.  PL  230.    Roscoe'i  Ev.        (c)  Rubs,  ft  Ry.  365.    1  Stark.  N.  P. 
754.     1  East's  P.  C.  418.  Ct.  246. 

(x)  2  R.  S.  666,  §  39.  (d)  Roscoe'f  Cr.  Ev.  656,  625.  1  Rust. 


(a)  Ante,  p.  18.  on  Cr.  518. 


(b)  Archb.  Cr.  PI.  357. 
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ooderstood  only  that  the  writ  or  warrant  must  not  be  deficient  in 
the  frame  of  it,  and  must  issue  in  the  ordinary  course  of  justice  from  a 
court  or  magistrate  having  jurisdiction  of  the  case.(e)  Therefore  though 
there  may  have  been  error  or  irregularity  in  the  proceeding  previous  to 
the  issuing  of  the  process,  it  will  be  an  offence  within  the  statute  if  the 
oflicer  be  assaulted  in  the  execution  of  it ;  for  the  officer  to  whom  it  is 
directed  must,  at  his  peril,  pay  obedience  to  it.(/)  And  for  this  reason, 
if  a  writ  of  any  kind  issue  directed  to  the  sheriff,  and  he  or  any  of  his  offi* 
cers  be  assaulted  in  the  execution  of  it,  it  is  sufficient,  upon  an  indictment 
for  this  assauh,  to  produce  the  writ,  without  showing  the  judgment  or 
decree.(^)  But  it  seems  that  the  writ  must  be  produced.(A)  So  though 
the  warrant  of  a  justice  of  the  peace  be  not  in  strictness  lawful,  as  if  it  do 
not  express  the  cause  with  sufficient  particularity ;  yet  if  the  matter  be 
within  his  jurisdiction,  the  assauhing  of  the  officer  executing  the  warrant 
will  be  within  the  statute  ;  for  it  is  not  in  the  po>ver  of  the  officer  to  dis- 
pute the  validity  of  the  warrant,  if  it  be  under  the  hand  of  the  justice,  (t) 
It  may  be  observed  also  that  in  all  kinds  of  process,  both  civil  and  crimi- 
nal,  the  falsity  of  the  charge  contained  in  such  process  will  afford  no  ex« 
cose  for  assaulting  the  officer ;  for  every  man  is  bound  to  submit  himself 
to  the  regular  course  of  justice  ;{k)  and  therefore  in  the  case  of  an  escape 
warrant,  the  person  executing  it  was  held  to  be  under  the  special  protec- 
tion of  the  law,  though  the  warrant  had  been  obtained  by  gross  imposi- 
tioa  on  the  magistrate,  and  by  false  information  as  to  the  matters  sug- 
gested in  it.(Z)  But  if  the  process  be  defective  in  the  frame  of  it,  as  if 
there  be  a  mistake  in  the  name  or  addition  of  the  ]>erson  on  whom  it  is 
to  be  executed  ;  or  if  the  name  of  the  officer  or  the  party  be  inserted 
without  authority,  and  after  the  issuing  of  the  process ;  and  the  officer  is 
assaohed  in  endeavoring  to  execute  it,  these  circumstances  will  be  a  good 
defence  on  an  indictment  for  the  assault.(i7i)  So  if  the  process  was 
issued  with  a  blank  in  it  and  the  blank  was  afterwards  filled  up.(7i)  Or 
issued  with  an  insufficient  description  of  the  defendant,  as  for  instance,  if 
it  were  to  take'the  son  of  J.  8.  L.,  or  was  attempted  to  be  executed  against 
C.  instead  of  B.(o)    And  so  if  the  officer  was  attempting  to  execute  the 


u 


(€)  1  Rom.  on  Or.  511.  (k)  1  EaH's  P.  C.  310. 

~  Idem.    Post  311.    1  Hale,  457.  (/)  Fost  135,  312. 

j  1  Rum.  511.-  Fort.  311,  12.  (m)  1  Hale,  457.    1  Hawk.  P.  C.  c.  31, 

(1)  Rex  T.  Mead,  2  Stark.  C.  205.  a.  64.    Post.  312.    1  East's  P.  C.  310. 

(t)  Hale,  459,  460.    It  is  said,  how-  Cro.  Car.  371. 

erer,  that  this  roust  he  understood  of  a  (n)  Stockley 's  case,  1  East's  P.  C.  310. 

varrant  cootaining  all  the  essential  re-  Honsin  v.  Barrow,  6  T.  R.  122.    8  Id. 

quijites  of  one.    1  East's  P.  C.  c.  5.  §  454.    Moody's  C.  C.  281. 

78,  p.  810.  (0)  Id.  ib. 
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process  out  of  the  district  in  which  alone  it  could  be  legally  executedt(|i) 
or  upon  a  Sunday.  (9) 

Secondly^  as  to  notice  of  the  authority  of  the  officer.  The  party  whosa 
liberty  or  property  is  interfered  with»  must  have  due  notice  of  the  officer's 
business,  or  an  assault  upon  such  officer  will  not  come  within  thb  statute. 
As  where  a  bailiff  rushes  into  a  gentleman's  bed  chamber  early  in  the 
morning,  without  giving  the  slightest  intimation  of  his  business,  and  the 
gentleman,  not  knowing  him,  in  the  impulse  of  the  moment,  assaults  the 
bailiff,  it  is  not  a  case  within  the  Btatute.(r)  But  where  the  officer  shows 
his  proces8,(«)  or  where  it  appears  that  he  is  known  by  the  defendant  to 
be  an  officer ;  as  for  instance,  when  the  prisoner  said  <*  stand  off;  I  know 
you  well  enough ;  come  at  your  peril  ;"(<)  an  assault  upon  the  officer 
will  be  within  the  statute.  If  a  constable  command  the  peace,  or  show 
his  staff  of  office,  this,  it  seems,  is  a  sufficient  intimation  of  his  authori- 
ty.(ii)  And  in  such  a  case  it  is  not  necessary  to  prove  his  appointment 
as  constable.  Proof  that  he  was  accustomed  to  act  as  such,  is  suffi- 
cient.(v)  If  the  officer  be  within  his  proper  district,  and  known,  or  but 
generally  acknowledged  to  bear  the  office  he  assumes,  the  law  will  pre* 
,8ume  that  the  party  assaulting  had  notice  of  his  intent ;  especially  if  it  be 
in  the  day  time.(t£))  In  the  night,  some  further  notification  is  necessary  ; 
and  commanding  the  peace,  or  using  words  of  the  like  import,  notifying 
his  business,  will  be  sufficient.(x)  But  private  persons,  when  executing 
process  under  a  special  deputation,  or  otherwise,  must  expressly  inti- 
mate their  authority  and  intention. (^)  Where  the  outer  door  of  a  dwel* 
ling  house  may  be  broken  open,  in  order  to  execute  process,  (as,  for  in- 
stance, in  the  case  of  a  capias  upon  an  indictment ;  a  warrant  to  search 
for  stolen  goods;  a  warrant  of  a  magistrate  for  levying  a  penalty;  a 
magistrate's  warrant  to  arrest  for  any  crime ;  or  where  a  person  lawful- 
ly arrested  escapes  into  a  house ;  where  one  known  to  have  committed 
treason  or  felony,  or  to  have  dangerously  wounded  another,  escapes  into 
a  house  ;  where  there  is  an  affray  in  a  house,  and  the  constable  wants 
to  suppress  it,  or  to  take  the  offenders ;  and  in  the  case  of  forcible  entry 
or  detainer ;  but  not  in  the  execution  of  writs  in  civil  cases^  excepting 
writs  of  seizin,  or  of  possession,)  in  all  these  cases  befc.re  the  outer  door 
is  broken  open,  there  must  be  a  demand  of  admittance,  or  something 


(p)  Arch.  382.    1  Rum.  on  Cr.  510.  (v)  1  Eaft'g  P.  C  815. 

(q)  Arch.  Cr.  PI.  333.  (w)  1  Russ.  on  Cr.  515,  516.    1  East, 

(r)  See  1  Hale,  470.  815. 

(a)  Ibid,  461.  (x)  1  Hale,  461.    Post  811. 

h)  Cro.  Car.  183.  (y)  See  Pott  810,  81 1. 

(u)  1  Hale,  461.    Pott  811. 
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equivaleiit  thereto,  and  a  refusal ;  otherwise  an  assault  upon  the  officer 
with  deadly  weapons,  &c.  will  not  be  within  the  act.(%) 

9.  ADMINISTERING  POISON. 

Every  person  who  shall  be  convicted  of  having  administered,  or  hav- 
ing caused  and  procured  to  be  administered,  any  poison  to  any  other  hu- 
man being,  with  intent  to  kill  such  being,  and  which  shall  have  been  ac- 
tually taken  by  such  being,  whereof  death  shall  not  ensue,  shall  be  pun- 
ished by  imprisonment  in  a  state  prison  for  a  term  not  less  than  ten 
years,  (a) 

This  being  an  offence  which  exhibits  more  deliberate  malignity  than 
any  involuntary  manslaughter,  a  discretion  is  given  to  the  court  to  punish 
it  by  imprisonment  for  life  or  a  shorter  poriod.(&)  Under  the  English 
statute,  which  is  similar  to  the  above,  it  has  been  decided  that  to  consti- 
tute the  offence  of  administering  poison,  some  of  the  poison  must  b^ 
taken  by  or  applied  to  the  person  to  whom  it  is  administered,  and  that 
merely  giving  it,  if  no  part  was  taken  or  applied,  was  not  sufficieni.(c) 
It  has  also  been  decided,  in  England,  that  to  constitute  an  administering, 
it  is  not  necessary  that  the  poison  should  be  delivered  by  the  hand  of  the 
prisoner.  Therefore,  where  a  servant  put  poison  into  a  coffee  pot,  and 
when  her  mistress  came  down  to  breakfast,  told  her  that  she  had  put  the 
coffee  pot  there  for  her,  and  the  mistress  drank  of  the  poisoned  coffee  ; 
this  was  held  ^causing  the  poison  to  be  taken,'' within  the  statute. ((Z) 
Where  A.  sent  poison  intending  it  for  B.,  with  intent  to  kill  B.,  and  it 
came  into  the  possession  of  C,  who  took  it,  but  did  not  die,  this  was  held 
to  be  a  case  within  the  statute.(e)  Under  our  statute  it  is  clearly  neces- 
sary that  the  poison  should  be  taken  by  the  person  to  whom  it  is  admin- 
istered ;  though  it  has  been  doubted  in  England  whether  this  is  necessary 
under  their  statute.(/)  It  is  necessary  to  prove  also  on  an  indictment 
under  our  statute,  that  the  drug  or  substance  administered  was  n,  poison  ; 
and  that  it  was  administered  with  the  intent  to  kill.  It  is  not  necessary 
to  prove  the  administering  of  the  particular  kind  of  poison  mentioned  in 
the  indictment.  If  it  be  proved  that  poison  of  a  similar  kind  was  admin- 
istered, it  will  support  the  indictment.(g') 


(x)  Arch.  Cr.  PI.  833.  (d)  Harley'f  case,  4  Car.  k  Payne, 

(a)  2  R.  S.  665,  §  37.  369. 

(6)  Rev.  Notes,  pt  4,  p.  22.  (e)  6  Car.  &  Payne,  161. 

(c)  Cadman's  case,  1  Moody's  C.  C.        (/)  1  Moody's  C.  C.  114. 
114.  (g)  Arch.  Cr.  PI.  841^  316.    1  Ruii. 

on  Cr.  664. 
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MHth  regard  to  the  intent  to  kill,  this  must  be  expressly  alleged  in 
the  indictment,  and  must  be  proved.  In  most  cases,  however,  it  can,  of 
course,  only  be  made  out  by  circumstances.  Evidence  of  administering 
poison  at  different  times,  may  be  given,  to  show  the  intent  (A)  It  will 
be  observed  this  section  of  the  statute  only  applies  to  cases  where  death 
shall  not  ensue  from  the  administering  of  the  poison.  If  the  person  tak* 
ing  the  poison  dies,  of  course  it  is  murder. 


10.  POISONING  FOOD,  SPRINGS,  &c. 

Every  person  who  shall  mingle  any  poison  with  any  food,  drink,  or 
medicine,  with  intent  to  kill  or  injure  any  human  being ;  or  who  shall 
wilfully  poison  any  spring,  well,  or  reservoir  of  water,  may  be  punished 
by  imprisonment  in  a  state  prison  not  more  than  ten  years,  or  in  a  coun- 
ty jail  not  more  than  one  year,  or  by  a  fine  not  over  9500.(t) 

This  is  a  new  provision  in  the  revised  statutes.  At  common  law  this 
offence  was  a  mere  misdemeanor.  Under  this  section  it  is  not  necessary, 
to  constitute  the  offence,  that  the  food,  drink,  or  medicine  poisoned 
should  have  been  taken  or  drank  by  the  person  for  whom  it  was  intend- 
ed ;  and  in  this  respect,  the  offence  mentioned  in  this  section  differs  from 
that  embraced  in  the  preceding  section.  Another  difference  is,  that  the 
intent^  in  the  one  case,  must  be  to  hilly  and  in  the  other  to  kill  or  injure. 
The  offences  mentioned  in  the  d7th  and  SSth  sections  of  the  statute,  are 
both  attempts  to  kill  by  means  of  poison.  The  37th  section  provides  for 
the  case  of  an  attempt  which  is  partially  successful,  inasmuch  as  the  poi- 
son is  actually  taken ;  while  to  bring  a  case  within  the  38th  section, 
nothing  more  is  necessary  than  the  mingling  of  the  poison. 

11.  ASSAULTS  WITH  INTENT  TO  COMMIT  FELONIES. 

By  the  revised  statutes  it  is  provided  that  every  person  who  shall  be 
convicted  of  an  assault,  with  an  intent  to  commit  any  robbery,  burglary, 
rape,  manslaughter,  or  any  other  felony,  the  punishment  for  which  as- 
sault is  not  therein  before  prescribed,  may  be  punished  by  imprisonment 
in  a  state  prison  not  more  than  five  years,  or  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  over  9500.  (A) 


(h)  4  Car.  ft  Payne,  864.  (k)  lb.  id.  666,  §  89. 

(t)  2  R.  S.  666,  §  88. 
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This  section  was  intended  to  embrace  all  assaults  with  intent  to  com- 
mit felonies,  which  assaults  are  not  made  with  deadly  weapons  or  by 
any  other  means  or  force  likely  to  produce  death.  Assaults  of  that  de- 
scription bad  been  provided  for  in  the  former  part  of  that  title.  (Z)  As 
most  of  the  remarks  which  have  been  made  under  that  section  of  the 
statute  are  applicable  in  this  place,  it  will  only  be  necessary  to  refer  to 
them  here.(m) 


(0  2  R.  S.  665,  §  36.    Ante,  p.  77.  (m)  Ante,  p.  77. 
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CHAPTER  IT. 
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u  State  39t(0oii. 

The  offences  arranged  under  this  title  by  the  revised  statutes,  are  the 
following : 

1.  Arson,  in  the  second,  third  and  fourth  degrees. 

2.  Burglary. 

8.  Forgery  and  counterfeitii^. 

4.  False  personating  another^  and  cheats. 

5.  Robbery. 

6.  Embezzlement. 

7.  Larceny. 

1.  ARSON  IN  THE  SECOND,  THIRD  AND  FOURTH  DEGREES. 

First  Of  arson  in  the  second  degree. 

Arson  in  the  second  degree  is  the  wilfully  setting  fire  to,  or  burning, 
1.  Any  inhabited  dwelling  house  in  the  day-time^  which,  if  committed  in 
the  night,  would  be  arson  in  the  first  degree.  2.  Any  building  in  the 
nighty  not  being  the  subject  of  arson  in  the  first  degree,  but  adjoining  to^ 
or  within  the  curtilage  of,  any  inhabited  dwelling  house,  so  that  such 
house  shall  be  endangered  by  such  firing,  (a) 

By  the  common  law  and  the  statutes  of  this  state,  previous  to  the  re- 
vision  of  1880,  there  was  no  difference  made  in  the  punishment  of  the 
crime  of  arson,  whether  it  was  committed  in  the  day  or  in  the  night,  al- 
though  there  is  an  obvious  distinction  as  well  in  the  character  of  the  of- 
fence as  in  the  danger  to  the  public  The  object  of  the  first  section  of 
the  statute  above  referred  to,  was  to  establish  this  distinction,  (fr) 

The  second  section  relates  to  buildings  not  included  in  the  section  of 
the  statute  defining  arson  in  the  first  degree.  Arson  in  the  first  degree, 
as  we  have  already  seen,(c)  consistii^  only  of  burning  a  dwelling 
house,  or  other  edifice  usually  occupied  by  lodgers  at  night ;  and  ware- 


0  a  R.  S.  666,  §  1,  2.  (c)  Anta,  p.  58. 

Sm  Rer.  Notes. 
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bouses,  baresy  sheds,  and  other  out  houses,  are  expressly  excluded,  un- 
less  joined  to,  immediately  connected  with,  and  a  part  of  a  dwelling 
house.  Whereas  the  second  section,  now  under  consideration,  relates  to 
the  burning  of  shops,  warehouses,  or  other  buildings  not  the  subject  of 
arson  in  the  first  degree,  but  adjoining  to  a  dwelling  house.  And  to  con- 
stitute arson  in  the  second  degree,  it  is  necessary  that  an  inhabited  dwell- 
ing house  should  be  endangered  by  the  firing.  The  distinction,  in  point 
of  atrocity  in  the  offender,  and  danger  to  human  life,  between  this  of- 
fence and  arson  in  the  first  degree,  seems  to  be  rather  shadowy.  Indeed 
the  revisers  remark,  in  their  note  to  this  section,  that  nothing  but  an  in- 
Tincible  reluctance  to  increase  the  number  of  capital  oflfences  prevented 
Aem  from  putting  it  in  the  first  class. 

This  section  includes  the  case  of  a  man  settii^  fire  to  his  own  house. 

Arson  in  the  second  degree  is  punishable  by  imprisonment  not  less  than 
ten  years.  ((Q 

Secondly.  Of  arson  in  the  third  degree. 

This  consists  in  the  wilfully  setting  fire  to  or  burning,  1.  In  the  day 
time  any  building  which,  if  committed  in  the  night  titne^  would  be  arson 
in  the  second  degree  ;  or  2.  In  the  night  time^  the  house  of  another^  not 
the  subject  of  arson  in  the  first  or  second  degrees ;  or  any  house  of  pub- 
lic worship  or  school  house ;  or  any  public  building  belonging  to  the 
state,  or  to  any  county,  city,  town,  or  village,  or  any  building  in  which 
may  be  deposited  the  papers  of  any  public  officer ;  or  any  bam,  or  grist 
mill ;  or  any  manufactory  of  cotton  or  woollen  goods,  or  both ;  or  pa- 
per, iron,  or  any  other  fabric ;  or  any  fulling  mill,  ship  or  vessel ;  or 
3.  The  wilful  burning  of  any  building,  ship,  or  vessel,  or  any  goods, 
wares,  merchandize,  or  other  chattel  which  shall  be  at  the  time  insured 
against  loss  or  damage  by  fire,  with  intent  to  prejudice  the  insurer, 
whether  the  same  be  the  property  of  the  incendiary  or  not.  (a) 

Arson  in  the  third  degree  is  punishable  by  imprisonment  not  less  than 
seven  nor  more  than  ten  years.(/) 

Thirdly.  Of  arson  in  the  fourth  degree. 

Arson  in  the  fourth  degree  is  the  wilfully  setting  fire  to  or  burning, 
1.  In  the  day  time,  any  building,  ship,  or  vessel,  which,  if  committed  in 
the  night,  would  be  arson  in  the  third  degree  ;  or  2.  Either  in  the  day 
or  night  wilfully  setting  fire  to  or  burning  any  saw-mill,  carding  machine, 
or  building  containing  the  same ;  any  crop  of  grain  in  the  field,  or  any 
nursery  or  orchard  of  fruit  trees  belonging  to  another ;  or  any  fence 


(lO  2  R.  a  667.  §  9,  fob.  1.  (/)  Id.  ib.  $  9,  lub.  2. 

(0  Id.  ib.  §  3,  4,  6. 
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around  any  cultivated  field  belonging  to  another;  or  the  woods  in  any 
town,  not  belonging  to  the  incendiary,  or  any  grass  or  herbage  growing, 
not  belonging  to  him.(^) 

Arson  in  the  fourth  degree  is  punishable  by  imprisonment  in  a  state 
prison  not  less  than  two  nor  more  than  seven  years ;  or  in  a  county  jail 
not  exceeding  one  year.  (A) 

2.  BURGLARY. 

Burglary  is  the  breaking  and  entering  the  dwelling  house  of  another, 
in  the  night  time,  with  intent  to  commit  a  crime.(t)     • 

In  New  York  burglary  is  divided  by  the  revised  statutes  into  three 
degrees. 

The^r^^  degree  consists  in  bt^aking  into  and  entering  in  the  night 
time,  the  dwelling  house  of  another,  in  which  there  shall  at  the  time  be 
some  human  being,  with  intent  to  commit  some  crime  therein,  either 
1.  By  forcibly  bursting  or  breaking  the  wall,  or  an  outer  door,  window, 
or  shutter  of  a  window  of  such  house,  or  the  lock  or  bolt  of  such  door,  or 
the  fastening  of  such  window  or  shutter ;  2.  By  breaking  in  in  any  other 
manner,  being  armed  with  some  dangerous  weapon  ;  or  with  the  assist- 
ance of  one  or  more  confederates,  then  actually  present  and  assisting  ; 
3.  By  unlocking  an  outer  door  by  means  of  false  keys  or  by  picking  the 
lock  thereof.  (A) 

In  this  definition  of  burglary  in  the  first  degree  there  are  four  things  to 
be  considered ;  the  manner — ^the  time — the  place — and  the  intent. 

As  to  the  manner  of  committing  this  offence,  there  must  be  both  a 
breaking  and  entry  to  complete  it.  And  this  is  also  the  mle  at  common 
law.(/)  But  they  need  not  both  be  done  at  the  same  time.  For  if  a 
breach  be  made  on  one  night  and  the  same  breakers  enter  the  next  night 
through  the  same  breach  they  are  burglars.(m)  There  must  be  an  actual 
breaking.  But  this  may  be  done  in  any  of  the  methods  particularly  men- 
tioned in  the  statute ;  or,  in  case  the  burglar  is  armed  with  some  danger- 
ous weapon,  it  may  be  done  in  any  other  manner  not  specified  in  the 
statute.  It  may  be  effected  by  the  aid  and  assistance  of  one  or  more 
confederates  actually  present ;  and  this  would  extend  to  the  case  of  a 
servant  belonging  to  the  house  assisting  the  burglar.(9i) 

There  are  many  cases  of  constructive  breaking,  which  do  not  seem  to 
come  under  the  statutory  definition  of  burglary  in  the  first  degree ;  to 


(g)  2  R.  S.  667,  §  6,  7,  8.  (0  4  Black.  Com.  226. 

(A)  Id.  668,  §  9,  sub.  8.  (m)  1  Hale's  P.  C.  551. 

(i)  4  Black.  Com.  224.    8  last.  68.  (n)  2  Rum.  on  Cr.  9. 
Xk)  2R.S.668,  §10. 
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coosthate  which  offence  actual  force  is  necessary.    These  cases  will  be 
{^anced  at  hereafter. 

An  entry  is  requisite,  as  well  as  a  breaking.  To  constitute  this,  how- 
ever, it  is  not  necessary  that  the  whole  body  should  be  introduced.  Any, 
the  least  entry,  either  with  the  whole  or  any  part  of  the  body,  hand  or 
foot,  or  with  any  instrument  or  weapon  introduced  for  the  purpose  of 
committing  a  felony,  will  be  sufficient  (o)  Thus,  where  the  prisoner,  in 
the  night  time,  cut  a  hole  in  the  window  of  the  prosecutor's  shop,  which 
was  part  of  the  dwelling  house,  and  putting  his  hand  through  the  hole, 
took  out  watches,  &c.  which  hung  in  the  shop  within  his  reach,  it  was 
holden  to  be  burglary.(/>}  So  if  a  thief  break  the  window  of  a  house  in 
the  night  time,  with  an  intent  to  steal,  and  puts  in  a  hook  or  other  engine 
to  reach  out  goods ;  or  puts  a  pistol  in  at  the  window  with  intent  to  kill ; 
this  is  burglary,  though  his  hand  be  not  within  the  window.  (;)  And  in  a 
case  where  thieves  came  in  the  night  to  rob  A.,  who  perceiving  it,  opened 
his  door,  issued  out,  and  struck  one  of  the  thieves  with  a  staff,  when  an- 
other of  them  perceiving  persons  in  the  entry  ready  to  interrupt  them, 
put  lus  pistol  within  the  door,  over  the  threshold,  and  shot,  in  such  a 
manner  that  his  hand  was  over  the  threshold,  but  neither  his  foot  nor  any 
part  of  his  body,  it  was  adjudged  burglary,  (r)  It  appears,  however,  that 
the  mere  introduction  of  an  instrument,  in  the  act  of  breaking  the  house, 
will  not  make  a  sufficient  entry ;  but  that  the  instrument  by  which  the 
entry  is  effected  must  be  introduced  for  the  purpose  of  committing  a  fel* 
ony.  So  that  where  a  thief  broke  a  hole  in  a  house  intending  to  rob  the 
owner,  but  had  not  otherwise  entered,  when  the  owner,  for  fear,  threw 
out  his  money  to  him,  and  he  went  off  with  it,  the  better  opinion  seems 
to  have  been  that  it  was  not  burglary.(^)  Introducing  the  hand  between 
the  glass  of  an  outer  window  and  an  inner  shutter,  has  been  held  to  be  a 
sufficient  entry  to  constitute  burglary.  (^)  And  where,  in  breaking  a  win- 
dow in  order  to  steal  something  in  the  house,  the  prisoner's  finger  went 
within  the  house,  it  was  held  that  there  was  a  sufficient  entry  to  consti- 
tute burglary.(ti) 

The  time  must  be  by  night.  The  law  has  settled  what  is  to  be  i*eck- 
oned  night  and  what  day,  for  this  purpose.  If  there  be  day  light  enough 
either  begun  in  the  morning,  or  left  in  the  evening,  so  as  that  the  features  of 
a  man's  face  may  be  thereby  discerned,  it  will  not  come  within  the  first 


(o)  Id.  10.    4  Black.  Com.  227.  (r)  2  Rum.  on  Cr.  10. 

(p)  Fort.  207.  (»)  1  Hale'g  P.  C.  556. 

(q)  8  lost.  64.    1  Hale'f  P.  C.  555.        (0  2  Rum.  on  Cr.  11. 

(u)  Rum.  k  Ry.  499. 
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degree  of  burglary.  But  this  does  not  extend  to  moonlight ;  for  the  ma- 
lignity of  the  oflfence  does  not  so  properly  arise  from  its  being  done  in 
the  dark  as  at  the  dead  of  the  night ;  **  when  all  the  creation,  except 
beasts  of  prey,  are  at  rest ;  and  when  sleep  has  disarmed  the  owner,  and 
rendered  his  castle  defenceless." (v)  Both  the  breaking  and  the  entry 
must  be  by  night ;  for  if  the  breaking  were  in  the  night,  and  the  entiy 
in  the  day,  or  vice  versa^  the  offence  would  not  be  complete,  (u?) 

The  plctce  must  be  the  dwelling  house  of  another,  in  which  there  shall 
be,  at  the  time,  some  human  being.  And  the  statute  has  clearly  defined 
the  meaning  of  the  word  dwelling  house,  not  only  by  providing  that  it 
shall  be  a  building  inhabited,  but  by  declaring  in  a  subsequent  section 
that  no  building  shall  be  deemed  a  dwelling  house,  or  any  pari 
of  a  dwelling  house,  unless  it  be  joined  to,  immediately  connected 
with,  and  pari  of  a  dwelling  housc.(a7)  It  is  said  that  every  house 
for  the  dwelling  and  habitation  of  man,  is  taken  to  be  a  mansion, 
or  dwelling  house,  in  which  burglary  may  be  committed. (y)  And  a 
portion  only  of  a  building  may  come  under  this  description.  Thus, 
sets  of  chambers  in  a  college,  or  an  inn  of  court,  are  to  all  purposes 
considered  as  distinct  dwelling  houses  ;  being  often  held  under  dis- 
tinct titles,  and  in  their  nature  and  manner  of  occupation  as  unconnected 
with  each  other  as  if  they  were  under  separate  roofs,  (z)  And  a  loft, 
situated  over  a  coach  house  and  stables,  and  converted  into  lodging 
rooms,  has  also  been  holden  to  be  a  dwelling  house,  (a)  Burglary,  how- 
ever, cannot  be  committed  by  breaking  into  any  enclosed  ground,  or  any 
booth,  or  tent,  erected  in  a  market  or  fair,  though  the  owner  may  lodge 
therein ;  for  the  law  regards  thus  highly  nothing  but  permanent  edi- 
fices, (fr)  In  some  cases  a  part  of  a  house  may  be  so  severed  from  the 
rest,  by  being  let  to  a  tenant,  as  to  be  no  longer  a  place  in  which  bur- 
glary can  be  committed.  As  where  the  owner  of  a  dwelling  house  lets 
a  shop  which  is  a  parcel  of  it,  to  a  tenant  who  occupies  it  by  means  of  a 
difierent  entrance  from  that  belonging  to  the  dwelling  house,  and  carries 
on  his  business  in  it,  but  never  sleeps  there,  it  is  not  a  place  in  which 
burglary  can  be  committed,  if  there  bo  no  internal  communication  with 
the  other  part  of  the  house,  (c) 

It  is  a  well  established  rule  that,  where  the  owner  of  a  house  lets  out 


{v)  4  Black.  Com.  224.  (o)  Idem.     1  Leach,  305.    2  East's 

(w)  1  Hale's  P.  C.  551.    1  Leach,  185.  P.  C  492. 

(x)  2  R.  8.  669,  §  16.  (6)  1  Hale,  557.    4  Black.Com.  226. 

(y)  S  Inst.  64.  (c)  1  Hale,  557.    Kel.  88.    4  Black. 

(«)  2  Ruflf .  on  Cr.  12.  Com.  225. 
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apartments  in  it  to  lodgers,  but  continues  to  inhabit  some  part  of  the 
house  himself,  and  has  but  one  outer  door  common  to  him  and  his  lodg- 
ers, sudi  apartments  are  to  be  considered  a  part  of  his  dwelling  house.((f) 
It  follows  as  a  necessary  consequence  of  this  rule  that  if  he  should 
break  open  the  apartments  of  his  lodgers  in  the  night,  and  steal  their 
goods,  the  offence  will  not  be  burglary ;  on  the  ground  that  a  man  can* 
not  commit  bui^lary  by  breaking  open  his  own  house.(6) 

The  remaining  ingredient  in  this  crime  is  the  intent  The  breaking 
and  entry  must  be  with  an  intent  to  commit  some  crime  therein  ;  other- 
wise it  will  only  be  a  trespass.  (/)  The  term  crime,  imports  what  was 
understood  at  common  law,  previous  to  the  revised  statutes,  by  the  word 
felony^  as  used  in  the  description  of  this  offence.(^)  And  it  is  the  same 
whether  such  intention  be  actually  carried  into  execution  or  not.  And, 
therefore,  when  a  house  is  bui^lariously  broken  and  entered,  with  intent 
to  commit  a  robbery,  a  murder,  a  rape,  or  any  other  felony,  it  is  bur- 
glary, whether  the  thing  be  actually  perpetrated  or  not.(A)  Evidence 
that  a  felony  was  actually  committed,  is  evidence  that  the  house  was 
broken  and  entered  with  intent  to  commit  that  offence.(t)  And  it  makes 
no  difference  whether  the  offence  intended  be  felony  at  common  law  or 
by  statute  ;  because,  whenever  a  statute  makes  an  offence  felony,  it  in- 
ddcntally  gives  it  all  the  properties  of  a  felony  at  common  law.(A:) 

The  intent  must  be  proved  as  laid.  Thus,  if  it  be  laid  with  intent  to 
commit  one  sort  of  felony,  and  it  be  proved  that  it  was  with  intent  to 
commit  another,  it  is  a  fatal  variance.(/)  It  seems  sufficient  in  all  cases 
where  a  felony  has  been  actually  committed,  to  allege  the  commission 
without  any  intent  ;(m)  and  in  such  case  no  evidence  except  that  of  the 
committing  of  the  offence  will  be  required,  to  show  the  intention.  It  is 
a  general  rule  that  a  man  who  commits  one  sort  of  felony,  in  attempting 
to  commit  another,  cannot  excuse  himself  on  the  ground  that  he  did  not 
intend  the  commission  of  that  particular  offence.  Yet  this,  it  seems, 
must  be  confined  to  cases  where  the  offence  intended  is  in  itself  a 
felony.(yi) 

The  terms  of  art  usually  expressed  by  the  words  ''  feloniously  and  bur- 
glariously did  break  and  enter,"  are  essentially  necessary  to  the  indict- 
ment.   The  word  burglariously  cannot  be  expressed  by  any  other  word 


(i)  S  Rum.  on  Or.  28.    1  Leach,  90.  (i)  1  Hale's  P.  C.  560.    2  East,  514. 

(e)  2  East's  P.  C.  506.  (k)  Roscoe's  Cr.  Ev.  278. 

(/)  4  Black.  Com.  227.  (0  2  East's  P.  C.  514. 

(g)  See  Rev.  Note  to  this  tectioii.  (m)  1  Hale,  560. 

(I)  4  Black.  Com.  227.  (n)  2  East,  514,  515. 
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or  circumlocution ;  aud  the  averment  that  the  prisoner  broke  and  entered, 
is  necessary,  because  a  breaking  without  an  entering,  or  an  entering 
without  a  breaking,  will  not  make  burglary,  (o) 

Where  several  come  to  commit  a  burglary,  and  some  stand  to  watch 
in  adjacent  places,  and  others  enter  and  rob,  the  act  of  one  is,  in  judg- 
ment of  law,  the  act  of  all,  and  all  are  equally  guilty  of  the  burglary.(p) 

Burglary  in  the^r^^  degree  is  punishable  by  imprisonment  not  less 
than  ten  years.  (^) 

Burglary  in  the  second  degree,  is,  I.  The  breaking  into  a  dwelling 
house  in  the  day  time,  under  such  circumstances  as  would  have  consti- 
tuted burglary  in  the  first  degree,  if  committed  in  the  night ;  2.  The 
breaking  into  a  dwelling  house  in  the  night  time,  with  intent  to  commit 
a  crime,  but  under  such  circumstances  as  not  to  be  burglary  in  the  first 
degree ;  3.  The  entering  into  the  dwelling  house  of  another  by  day  or 
by  night,  in  such  a  manner  as  not  to  constitute  any  burglary  before  spe- 
cified, with  an  intent  to  commit  a  crime  ;  or  the  commission  of  a  crime 
while  in  the  dwelling  house  of  another ;  and  breaking,  in  the  night  time, 
any  outer  door,  window,  or  shutter  of  a  window,  or  any  other  part  of  the 
house,  to  get  out ;  4.  The  entering  the  dwelling  house  of  another,  in  the 
night  time,  through  an  open  outer  door  or  window,  or  other  aperture  not 
made  by  the  burglar,  and  then  breaking  any  inner  door  of  the  house,  with 
intent  to  commit  a  crime  ;  5.  The  being  admitted  into  a  dwelling  house 
with  the  consent  of  the  occupant,  or  being  lawfully  in  the  house,  and  then 
in  the  night-time  breaking  any  inner  door  with  intent  to  commit  a  crime.(r) 

The  first  branch  of  the  above  definition  of  burglary  m  the  second  de- 
gree extends  the  prohibition  of  the  law  to  offences  committed  in  the  day 
time,  which,  previous  to  the  statute,  did  not  amount  to  burglaries.  At 
common  law,  a  burglary  could  only  be  committed  in  the  night 

The  second  branch  embraces  all  burglaries  committed  in  the  night 
time,  which,  for  any  reason,  do  not  come  within  the  first  degree.  Thus, 
breaking  and  entering  a  dwelling  house  in  the  night,  with  intent  to  com- 
mit a  crime,  at  a  time  when  there  did  not  happen  to  be  any  person  in 
the  house,  would  doubtless  come  within  this  clause. 

The  second  branch  of  the  definition  of  burglary  in  the  second  degree 
would  also  include  a  constructive  breaking  ;  which  is,  where  the  offend- 
er, with  intent  to  commit  a  felony,  obtains  an  admission  by  some  artifice 
or  trick,  for  the  purpose  of  effecting  it.    As,  for  instance,  if  a  man  knock 


(o)  1  Hale,  560.    2  East,  512.  (9)  2  R.  S.  669,  §  21. 

(p)  8  Inst.  68.    2  East'i  P.  C.  486.    1        (r)  2  R.  S.  668,  §§  11  to  16. 
Hate.  489. 
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at  a  door,  and  upon  its  being  opened,  rush  in,  with  a  felonious  intent ;  or 
upon  pretence  of  taking  lodgings,  fall  upon  the  landlord  and  rob  him ;  or 
procure  a  constable  to  gain  admittance,  in  order  to  search  for  traitors, 
and  then  bind  the  constable  and  rob  the  house.  So,  where  the  defend- 
ant obtained  admission  by  promising  a  boy  who  was  in  the  care  of  the 
house  some  ale,  and  while  the  boy  was  gone  for  the  ale,  robbed  the 
house.  All  these  entries  have  been  adjudged  to  be  burglaries.  (^)  And 
if  a  servant  conspire  with  a  robber,  and  let  him  into  the  house  by  night, 
this  is  bui^lary  in  both.(^) 

The  third  subdivision  of  this  grade  of  burglary  relates  to  the  breaking 
out  of  a  dwelling  house  of  another,  after  it  shall  have  been  entered  with 
an  intent  to  commit  a  crime ;  or  after  the  commission  of  a  crime  in  such 
dwelling  house  in  whatever  manner  the  offender  may  have  entered  such 
house.  And  the  statute  declares  that  no  breaking  of  a  house  shall 
amount  to  burglary,  except  in  the  cases  mentioned  therein.(u)  This 
provision  is  founded  upon  the  English  statute  of  12  Ann,  ch.  7,  and  is  in 
accordance  with  it.(t>)  As  to  the  manner  of  entry,  it  is  to  be  observed 
that  it  must  be  in  such  a  way  as  not  to  constitute  any  burglary  previously 
specified  in  the  statute.  This  part  of  the  section,  therefore,  does  not  em- 
brace a  forcible  entry.  But  it  would  extend  to  an  entry  without  force 
either  actual  or  constructive,  into  a  house  not  occupied  at  the  time ;  to  an 
entry  by  fraud,  or  false  pretences,  by  conspiracy,  or  by  menaces,  &c.(m?) 

The  fourth  part  of  this  definition  relates  to  the  entering  the  dwelling 
house  of  another,  through  an  open  outer  door  or  window,  or  other  aper- 
ture not  made  by  the  burglar,  and  then  breaking  any  inner  door  with  in- 
tent to  commit  a  crime.  This  offence  would  have  been  burglary  in  the 
first  degree  had  it  not  been  for  this  section ;  although  the  crime  is  very 
difierent  from  breaking  an  outer  door.  Entering  through  a  chimney, 
would  come  within  this  branch  of  the  section.  This,  at  common  law 
was  considered  a  sufficient  breaking  to  constitute  burglary.(a:)  But  an 
entering  through  an  open  door  or  window,  does  not  amount  to  burglary 
at  common  law.(y)  Yet,  if  the  offender  enters  a  house  in  the  night  time 
through  an  open  door  or  window,  and,  when  within  the  house,  turns  the 
key  of,  or  unfatches,  a  chamber  door,  with  intent  to  commit  a  felony,  it 
amounts  to  burglary. (t) 


(t>  Arch.  Cr.  PI.  258,  a.    4  Black.  (u^)  Roscoe't  Cr.  Et.  258. 

Com.  226.    2  East's  P.O.  485.  (x)  Id.  ib.  255.    2  East,  485.    Russ. 

(0  1  Hale,  558.    1  Hawk.  P.  C.  c.  88,  &  Ry.  C.  C.  450. 

s.  14.    2  Str.  881.  (y)  Roscoe's  Cr.  Ev.  254. 

(u)  2  R.  S.  669,  §  19.  («)  Id.    1  Hale's  P.  C.  553.    1  Coxe's 

iv)  Rev.  Note.    Roscoe's  Cr.  Et.  288.  Rep.  439.    Arch.  Cr.  Pi.  258,  a. 
2  Ross,  on  Cr.  7.    6  Rogers'  Rec.  1. 
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5th.  The  being  admitted  into  a  dwelling  house  with  the  consent  of  the 
occupant,  or  being  lawfully  in  the  house,  and  then,  in  the  night  time, 
breaking  any  inner  door  with  intent  to  commit  a  crime.  This  branch  of 
the  definition  of  burglary  in  the  second  degree  was  intended  to  reach  the 
case  of  servants,  lodgers  and  others  who  are  lawfully  in  the  house.  A 
similar  rule  exists  at  common  law.  (a)  But  breaking  open  cupboards, 
chests,  &c.  is  not  burglary.(&)  The  breaking  must  be  of  the  house  itself. 
The  words  of  the  statute  are,  "  any  inner  door  of  the  same  house.*'  But 
the  breaking  of  the  inner  door  of  a  house  by  a  person  therein,  is  declared 
by  the  statute  not  to  be  such  a  breaking  as  to  constitute  bui^Iary  in  any 
other  cases  than  those  particularly  mentioned.(c) 

Burglary  in  the  second  degree  is  punishable  by  imprisonment  not  less 
than  five  nor  more  than  ten  years,  ((f) 

Burglary  in  the  third  degree  is  breaking  and  entering,  in  the  day  or 
night  time,  1.  Any  building  within  the  curtilage  of  a  dwelling  house  but 
not  forming  a  part  thereof;  2.  Any  shop,  store,  booth,  tent,  warehouse, 
or  other  building  in  which  any  goods,  merchandize,  or  valuable  thing 
shall  be  kept  for  use,  sale  or  deposit,  with  intent  to  steal  therein,  or  to 
commit  any  felony  ;  3.  Breaking  and  entering  into  the  dwelling  house  of 
another,  by  day,  under  such  circumstances  as  would  have  constituted 
the  offence  of  burglary  in  the  second  degree  if  committed  in  the  night,  (e) 

The  first  and  second  subdivisions  of  the  above  definition  were  intended 
to  provide  for  a  class  of  offences  which  had  not  been  declared  burglaries 
in  any  other  degree,  and  for  which  there  was  previously  no  punishment 
prescribed.  The  word  curtilage,  as  used  in  the  statute,  means  a  court 
yard,  or  piece  of  ground  lying  near  and  belonging  to  a  dweIlinghouse.(/) 
It  is  not  necessary  that  any  of  the  buildings,  &c.  mentioned  in  this  section 
should  be  occupied  at  the  time  of  the  breaking  and  entering. 

Burglary  in  the  third  degree  is  punishable  by  imprisonment  for  a  term 
not  exceeding  five  years.(g') 

Indictment.']  The  words  broke  and  entered  must  both  be  inserted.  (A) 
The  word  lurglariously  is  necessary  ;(t)  so  is  the  word  feloniausly.{k) 
It  must  be  stated  that  the  offence  was  committed  in  a  mansion  or  dwell- 
ing house;  "house**  merely  vnll  be  defective. (/)     An  adjoining  outhouse 


(a)  1  Hale,  663.  (g)  2  R.  S.  669,  §  21. 

(6)  Id.    Fost  109.  {h)  1  Hale,  660. 

(c)  2  R.  S.  669,  §  20.  (i)  4  Co.  39,  40. 

Id)  Id.  ib.  §  21.  {k)  I  Hawk.  eh.  38,  t 

(O  2  R.  S.669,  §§  17, 18.  (Z)  1  Hale,  660. 
(/)  Toml.  Law  Diet,  Cartilage. 
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must  be  laid  to  be  either  the  dwelling  house  generally,  or  part  of  the 
dwelling  house,  (m)  The  situation  of  the  house  must  be  truly  described : 
a  variance  would  be  fatal.  If  the  situation  be  not  expressly  stated  it  will 
be  taken  to  be  at  the  place  named  by  way  of  special  venue,  (n)  An  error 
in  not  stating  the  name  of  the  owner,  with  certainty  to  a  common  intent, 
would  be  fatal,  (o)  If  there  be  any  doubt  whether  the  house  broken,  &c. 
belongs  to  A.,  B.  or  C,  counts  alleging  it  to  be  the  house  of  A.,  B.  and  C. 
respectively  may  and  should  be  inaened.{p)  Both  breaking  and  entering 
must  be  stated  to  have  been  done  in  the  night  ;{q)  and  the  hour  must  be 
8tated,(r)  and  if  after  midnight,  it  must  still  be  laid  as  in  the  night  of  the 
preceding  day ;  but  neither  the  day  nor  the  hour  need  be  proved  as 
Iaid.(^)  The  felonious  intent,  and  the  species  of  felony  intended  must  be 
correctly  stated  and  proved.(^)  If  it  be  doubted  what  specific  felony 
was  intended  it  may  and  should  be  laid  differently  in  separate  counts.  (ii) 
If  an  actual  larceny  be  alleged  and  the  theft  be  not  proved  to  have  been 
completed,  the  defendant  must  be  acquitted. (v)  Nor  can  a  previous 
stealing  in  the  same  house  be  connected  with  a  subsequent  breaking,  to 
support  this  chai^.(t(?)  But  if  a  felony  has  been  actually  committed  an 
iverment  of  the  intent  to  commit  it  will  suffice,  (a?) 

If  the'  indictment  be  properly  laid,  the  defendant  may  be  convicted 
either  of  burglary,  or  of  stealing  in  the  dwelling  house,  or  of  a  simple  lar- 
ceny only,  according  as  the  evidence  may  be  sufficient  to  support  the  one 
or  the  otber.(y)  Upon  an  indictment  against  two,  one  may  be  found 
guilty  of  burglary  and  larceny  and  the  other  of  larceny  on]y.(z) 

If  the  indictment  contain  a  separate  count  for  such  ofience  and  there 
be  evidence  to  support  it,  the  defendant  may  be  convicted  of  breaking, 
entering,  and  stealing,  in  a  building  within  the  curtilage.(a) 

3.  FORGERY  AND  COUNTERFEITING. 

Forgery,  at  common  law,  has  been  defined  to  be  the  fraudulent  making 

or  alteration  of  a  writing,  to  the  prejudice  of  another  man's  right  ;(b)  or, 

as  the  false  making  or  alteration  of  a  written  instrument  with  intent  to 

deceive  and  defraud.(c)     It  is  an  ofience  punishable  as  a  misdemeanor 


(•)  1  Leach,  144.    2  East's  P.  C.  512.        (v)  2  Leach,  708.    Euii.  k,  Ry.  445. 

(«)  Ry.  $L  Moo.  C.  C.  44.  (w)  Id.  lb. 

(o)  2  Leach.  774.    2  East's  P.  C.  514.        (x)  1  Hale,  560 


I 


>)  Matt  Dig.  49.  (y)  1  Leach,  88.    2  East's  P.  C.  517. 

{q)  Id.  48,  49.    1  Hale,  551.  (z)  Ruts.  &  Ry.  C.  C.  520. 

(r)  2  East's  P.  C.  513.  (a)  Matt  Dig.  Or.  L.  49. 

(t)  1  Hale,  549.  (6 1  4  Black.  Com.  247. 

it)  Matt  Dig.  48,  49.  (e)  Davis's  Just  288. 
(tt)  2  East's  P.  C.  515. 
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at  common  law.(d)  In  England  a  more  severe  punishment  is  inflicted 
on  the  offender,  by  a  variety,  or  rather  a  multitude  of  statutes ;  by  some 
of  which  the  oflfence  is  made  capital. 

In  this  state  forgery  or  counterfeitii^  of  writings  or  of  coin  is  divided 
into  four  degrees,  and  the  punishment  of  each  provided  for ;  besides 
which  the  revised  statutes  contain  various  provisions  as  to  altering  or 
counterfeiting  certain  inspection  bills,  receipts  for  duties,  brands  upon 
flour,  salt,  and  oil  barrels,  &c.  We  shall  first  consider  those  kinds  of 
foigery  of  writings,  coin,  &c.  which  are  arranged  in  four  classes  by 
themselves,  in  the  article  of  the  revised  statutes  concerning  forgery,  after 
which  various  other  species  of  forgery  will  be  glanced  at. 

Forgery  in  the  first  degree  is  defined  by  the  revised  statutes  to  consist 
in  foi^g,  counterfeiting,  or  falsely  altering ;  1.  Any  will  of  real  or  per- 
sonal property,  or  any  deed  or  other  instrument,  being  or  purporting  to 
be  the  act  of  another,  by  which  any  right  or  interest  in  real  property  shall 
be  or  purport  to  be  transferred,  conveyed,  or  in  any  way  chai^ged  or  af- 
fected ;  2.  Any  certificate  of  acknowledgment  or  proof  of  any  instrument 
which  may  be  recorded,  with  intent  to  defraud ;  3.  Any  certificate  pur- 
porting to  be  issued  by  the  state  for  the  payment  of  money,  or  to  ac- 
knowledge the  receipt  of  property,  or  any  certificate  of  any  interest  in  a 
public  stock  created  by  any  law  of  the  state,  or  any  other  evidence  of 
any  liability  of  the  state  purporting  to  be  issued  by  a  public  officer ;  or, 
4.  Any  endorsement  or  other  instrument  purporting  to  transfer  the  right 
of  any  holder  of  such  certificate ;  with  intent  to  defraud  the  people  of  this 
state,  or  any  public  officer  thereof,  or  any  other  person.(6) 

Although  the  22d  section  of  the  above  mentioned  statute  does  not,  in 
terms,  prohibit  the  forgery  of  mortgages,  yet  it  has  been  held  that  they 
are  embraced  by  it ;  and  that  in  charging  the  forgery  or  felonious  altera- 
tion of  a  mortgage,  with  the  intent  to  defraud  the  mortgagor,  it  must  be 
averred  that  there  are  in  fact  such  lands  as  are  described  in  the  instru- 
ment, and  that  the  mortgagor  had  an  interest  or  right  in  them.(/) 

It  has  been  decided  that  it  is  foi^ery  to  fabricate  a  will  by  counterfeit- 
ing the  name  of  a  pretended  testator  who  is  still  living. (g-)  And  signing 
a  wrong  christian  name  of  the  person  whose  will  a  false  instrument  pur- 
ports to  be,  is  a  forgery.(A)  But  if  it  appear  that  the  will  purports  to  be 
a  will  of  land,  and  is  attested  by  two  witnesses  only,  three  being  neces- 
sary to  the  validity  of  a  will  of  real  estate,  it  is  not  a  forgery,  (t) 

(d)  2  East's  P.  C.  853.  (A)  1  Leach's  C.  C.  20. 

(0  2  R.  S.  670,  §§  22,  23.  (t)  Idem,  958.    See  also  1  Bay's  Rep. 

(/)  9  Wend.  193.  207,  209. 

(g)  Leach's  C.  C.  855,  Cogan'v  case. 
2  East's  P.  C.  948. 
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Forgery  in  the  firgi  degree  is  punishable  by  imprisonment  in  a  state 
prison  for  not  less  than  ten  years. (A) 

Forgery  in  the  secmd  degree  is,  1.  The  forging  or  counterfeiting  of 
the  great  or  privy  seal,  or  the  seal  of  any  public  office  authorized  by  law, 
or  any  court  of  record,  or  of  any  company  incorporated  by  this  state,  or 
the  impression  of  any  such  seal ;  2.  The  altering,  destroying,  corrupting 
or  falsifying  any  record  of  any  will,  conveyance,  or  other  instrument,  the 
record  of  which  shall  by  law  be  evidence ;  or  any  record  of  any  judg- 
ment in  a  court  of  record,  or  the  enrolment  of  a  decree  in  equity,  or  the 
return  of  any  officer,  court  or  tribunal,  to  any  process  of  any  court ;  3. 
The  falsely  making,  forging  or  altering  any  entry  in  any  book  of  records, 
or  any  instrument  purporting  to  be  any  record  or  return  above  specified ; 
4.  WiHblly  and  falsely  certifying  by  ah  officer  authorized  to  take  the 
proof  or  acknowledgment  of  any  instrument  that  may  be  recorded,  that 
the  same  has  been  acknowledged  or  proved ;  5.  Counterfeiting  any  gold 
or  silver  coins  current  by  custom  or  usage  within  this  state ;  6.  Making 
or  engraving  or  causing  to  be  made  or  engraved  any  plate  in  the  form  or 
similitude  of  any  evidence  of  debt,  &c.  issued  by  any  bank  incorporated 
by  any  state  of  this  or  any  other  country,  without  the  authority  of  such 
bank ;  7.  Having  or  keeping  any  such  plate,  or  an  impression  from  it, 
without  the  authority  of  such  bank,  with  the  intent  of  having  any  impres- 
sion made  and  passed,  sold  or  uttered,  or  of  having  the  impression  filled 
up  to  be  passed,  sold  or  uttered  ;  8.  Making,  or  causing  to  be  made,  or 
having,  any  plate  upon  which  are  engraved  any  figures  or  words  which 
may  be  used  to  falsely  alter  any  evidence  of  debt  issued  by  any  such 
bank,  with  intent  to  use  the  same ;  9.  Selling,  exchanging,  delivering,  oflfer- 
ii^,  or  receiving,  for  any  consideration,  any  forged  or  counterfeited  prom- 
issory note,  check,  bill,  draft,  or  other  evidence  of  debt,  knowing  the  same 
to  be  forged  or  counterfeited,  and  with  intent  to  have  the  same  passed 
or  uttered ;  10.  Having  any  forged,  altered  or  counterfeit  evidence  of 
debt  of  any  such  bank  or  corporation  as  above  specified,  knowingly,  with 
intent  to  utter  or  cause  to  be  uttered  the  same  as  true  or  false,  and  to 
defraud  or  injure. (/) 

With  respect  to  the  5th  subdivision  of  the  above  definition  of  forgery 
in  the  second  degree,  viz :  counterfeiting  any  of  the  gold  or  silver  coins 
cunent  by  custom  or  usage  within  this  state,  it  is  proper  to  remark  in  the 
first  place,  that  the  state  and  federal  courts  have  concurrent  jurisdiction 
of  offences  against  the  coin.(m)     And  in  order  to  prove  that  the  prisoner 

(k)  2  R.  S.  675,  5  42.  (m)  Se«2  Wheel.  Cr.  C.  508.  1  Blackf. 

(I)  2  R.  S.  671,  §§24  to  28 ;  80, 32,  36.    198.    2  Bailey,  44. 
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was  guilty  of  counterfeiting,  it  is  not  necessary  to  riiow  that  he  was  de- 
tected in  the  act ;  but  presumptive  evidence,  as  in  other  cases,  will  be 
sufficient,  viz :  that  false  coin  was  found  in  his  possession,  and  that  there 
were  coining  tools  discovered  in  his  house,  &c.  But  the  evidence  must 
be  such  as  to  lead  to  a  plain  implication  of  guilt. (n)  It  roust  be  proved 
both  that  the  coin  is  counterfeit,  and  that  it  resembles  or  is  apparently 
intended  to  resemble  the  legal  coin.  The  fact  that  the  coin  counterfeit- 
ed or  resembled  is  such  as  is  current  by  custom  or  usage  within  this 
state,  may  be  proved  by  evidence  of  common  usage  or  reputation,  (o) 

In  proving  the  coin  to  be  counterfeit  two  questions  may  arise  ;  first, 
whether  it  is  in  such  a  state  of  completeness,  as  to  be  properly  described 
as  false  and  counterfeit  coin  ;  and  secondly,  whether  it  does  resemble  or 
is  apparently  intended  to  resemble  the  current  coin.  With  regard  to 
the  first  question,  it  is  said  there  must  be  a  substantial  making  or  coun- 
terfeiting proved,  that  it  will  not  be  sufficient  merely  to  show  that  steps 
have  been  taken  towards  a  counterfeiting. (/>)  Though  the  coin  be  un- 
skilfully executed,  still  the  ofience  is  complete,  if  such  coin  be  so  far 
finished,  and  in  such  a  state,  that  it  is  calculated  to  deceive ;  and  wheth- 
er it  is  so  or  not,  is  a  question  of  fact  for  the  jury.  (9) 

The  sixth,  seventh  and  eighth  branches  of  the  above  definition  of  the 
ofience  in  the  second  degree,  are  explained  by  a  subsequent  section  of 
the  statute  declaring  that  every  plate  specified  in  such  previous  sectioD, 
shall  be  deemed  to  be  in  the  form  and  similitude  of  the  genuine  instru* 
ment  imitated,  when  the  engraving  on  such  plate  resembles  and  con- 
forms to  such  parts  of  the  genuine  instrument  as  are  engraved  ;  or  when 
such  plate  shall  be  partly  finished,  and  the  part  so  finished  resembles  and 
conforms  to  similar  parts  of  the  genuine  instrument. (r)  Of  the  eighth 
branch,  the  revisers  remark,  that  the  provision  was  intended  to  reach  a 
case  which  not  unfrequently  occurs,  that  of  having  plates  with  figures  or 
words  to  fill  up  the  sums  in  a  bill,  after  the  original  sums  have  been  ex- 
tracted.(«) 

The  ninth  branch  relates  to  the  selling,  exchanging,  or  offering,  (or 
any  consideration,  any  forged  or  counterfeited  notes,  bills,  dec.,  knowing- 
ly, with  intention  to  have  the  same  uttered  or  passed ;  or  receiving  them 
with  such  knowledge  and  intention,  for  any  consideration.  This  provis- 
ion is  similar  to  the  English  statute  45  Geo.  3,  ch.  8, 9,  §  2,  6  ;  under 
which  it  has  been  decided,  that  giving  a  forged  note  to  another  person. 


(n)  Roscoe'g  Cr.  Et.  296.  (q)  6  Roger's  Cr.  Rec.  63. 

(0)  Id.  ib.    1  Hale,  213.  (r)  2  R.  S.  672,  §  31. 

(p)  Rofcoe's  Cr.  Et.  297.  («)  See  Rev.  Notei. 
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whether  an  aecomplice  or  not,  in  order  that  he  m'ay  pass  it,  is  within 
the  statute.(/)  It  is  to  be  observed,  however,  that  the  English  statute 
does  not  contain  the  words  "  for  any  consideration."  These  words  in 
our  statute  seem  to  restrict  its  application  to  cases  of  purchase  or  ex- 
change  of  forged  or  counterfeKed  notes,  &c.,  and  to  prevent  its  provis- 
ions from  extending  to  cases  of  mere  gijt. 

The  tenth  and  last  branch  of  the  definition  of  tbrgeiy  in  the  second 
degree,  refers  to  the  having  in  one's  possession  any  forged,  altered,  or 
counterfeit  negotiable  note,  bill,  draft,  &c.  of  any  corporation  or  compa- 
ny the  forgery  of  which  is  before  declared  to  be  punishable ;  knowing 
the  same  to  be  forged,  altered,  or  counterfeited,  with  intent  to  utter  or 
cause  the  same  to  be  uttered  as  true  or  false,  with  intention  to  injure  or 
defraud.  Upon  'this  section  the  revisers  remark  that  the  laws  in  force 
previous  to  the  revised  statutes,  against  having  in  possession  counterfeit 
bank  notes,  (which  laws  were  substantially  the  same  as  the  present  sec- 
tion,) have  been  found  most  effectual  in  reaching  the  principals,  who 
generally  act  by  subordinate  agents.  In  a  case  under  the  6th  section  of 
the  Stat.  45,  Geo.  3,  ch*  89,  (which  section,  as  before  remarked,  is  very 
much  like  the  section  of  the  revised  statutes  now  under  consideration, 
in  which  case  the  circumstances  necessary  to  constitute  ^  the  having  in 
possession''  of  foiled  notes  came  before  the  judges,  they  held  that  every 
uttering  included  having  in  possession  and  custody  within  the  statute. 
And  some  of  them  thought  that  without  actual  possession,  if  the  notes 
had  been  put  in  any  place  within  the  prisoner's  control,  and  by  his  direc- 
tion, the  result  would  have  been  the  same. (ti)  It  has  been  decided  in 
Connecticut,  under  their  statute,  which  is  also  similar  to  ours,  that  the 
having  in  one's  possession  several  forged  bank  notes  of  different  banks, 
at  one  time,  with  intent  to  pass  them,  &c.,  constitutes  but  one  offence. (v) 

Forgery  in  the  second  degree  is  punishable  by  imprisonment  in  a  state 
prison  for  not  less  than  five  nor  more  than  ten  years.(ti7) 

Forgery  in  the  third  degree  is,  1.  Counterfeiting  the  gold  or  silver 
coin  of  a  foreign  government  or  country,  with  intent  to  export  it  and  de- 
fraud the  foreign  government  or  its  subjects ;  2.  Falsely  making,  altering, 
forging  or  counterfeiting,  with  intent  to  injure  or  defraud :  any  instru- 
ment purporting  to  be  any  process,  or  any  certificate,  order,  or  allow- 
ance, of  any  competent  court  or  ofiicer;  or  to  be  any  pleading  or  pro- 
ceeding filed  or  entered  in  any  court ;  or  to  be  any  license  or  authority 


(0  Ry*  &  Moo.  C.  C.  166.    See  alfo        (o)  7  Conn.  Kep.  4  J  4. 
11  Afoss.  Rep.  136.  (to)  2  R.  S.  675,  §  42. 

(u)  Rom.  &  Ry.  C.  C.  110. 
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authorized  by  any  tftatute ;  or  3,  Any  instrument  purporting  to  be  the 
act  of  another,  by  which  any  pecuniary  demand  or  obligation  shall  be, 
or  purport  to  be,  created,  increased,  discharged,  &c.  or  any  rights  or 
property  may  be,  or  purport  to  be,  transferred,  conveyed,  discharged, 
diminished  or  affected,  and  for  which  a  punishment  is  not  before  provi- 
ded, by  which  false  making,  &c.  any  person  may  be  affected,  bound  or 
in  any  way  injured  in  his  person  or  property  ;  4.  Making  a  false  entry, 
or  falsely  altering  an  entry,  with  intent  to  defraud,  in  any  book  of  ac- 
counts kept  in  the  office  of  the  comptroller,  or  of  the  treasurer,  or  sur- 
veyor general  of  the  state,  or  of  any  county  treasurer,  by  which  any 
demand,  right  or  claim  may  be  affected  ;  or,  5.  Making  any  false  entry 
or  alteration  in  any  book  of  accounts  kept  by  any  monied  corporation 
withm  the  state,  or  kept  by  such  corporation  or  its  officers,  and  delivered, 
or  intended  to  be  delivered,  to  any  one  dealing  with  such  corporation, 
and  by  which  any  pecuniary  claim  may  be  affected,  (a?) 

The  statute  to  prevent  forgery,  which  was  in  force  previous  to  the 
adoption  of  the  revised  statutes,  contained  an  enumeration  of  a  great  va- 
riety of  instruments,  as  the  subject  of  foi^ery.  As  the  revisers  remark, 
it  gave  rise  to  many  questions  and  decisions  upon  cases  falling  within 
the  spirit  and  meaning  of  the  act,  but  not  within  its  terms.  The  same 
practice  of  enumerating  particular  instruments  has  prevailed  in  England, 
where,  from  the  fact  that  new  statutes  have  been  enacted  from  time  to 
time  to  meet  new  cases  as  they  arose,  the  number  of  statutes  relating  to 
forgery  amounts  to  upwards  of  four  hundred.  In  their  note  to  the  above 
sections,  the  revisers  further  remark,  that  in  principle  there  can  be  no 
difference,  in  the  injury  to  society,  or  to  an  individual,  or  in  the  degree  of 
moral  turpitude,  between  the  forgery  of  one  instrument  or  another,  by 
which  the  property,  rights,  or  interests  of  any  one  are  affected.  Their 
object,  therefore,  in  introducing  the  sweeping  and  general  provisions  of 
the  33d  section,  was  to  avoid  cavil,  to  reach  every  case  of  forgery  that 
had  ever  been  committed  or  that  ever  could  be  committed,  and  to  afford 
a  definite  and  distinct  rule  on  the  subject,  which,  though  general,  should 
have  the  same  force  in  each  particular  case  as  a  special  statute. 

Under  the  third  branch  of  the  above  definition  of  the  crime  in  the 
third  degree,  it  has  been  decided  that  where  a  party  is  chaiged  with 
forging  or  counterfeiting  a  check  on  a  bank,  it  is  sufficient  in  the  indict- 
ment to  allege  that  he  falsely  made,  forged,  and  counterfeited  a  certain 
check,  with  intention  to  defraud,  &c.  setting  forth  the  check  in  fuse  ver- 


(x)  2  R.  S.  672,  §§  29,  33,  34,  35. 
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tk=  faoy  with  the  name  of  the  drawer  as  appearing  upon  it.  And  that  it  is 
not  necessary  to  allege,  in  the  words  of  the  statute,  that  it  was  an  instru- 
ment or  writing,  being,  or  purporting  to  be,  the  act  of  another,  by  which 
a  pecuniary  demand  or  obligation  is  created,  &c. ;  or  by  which  lights  or 
property  are,  or  purport  to  be,  transferred,  &c.  or  affected.  Nor  is  it 
necessary  to  aver  that  by  such  forgery  any  person  was  affected,  bound, 
or  in  any  way  injured  in  his  person  or  property,  (y)  In  such  a  case,  it 
would  be  well,  in  point  of  form,  to  charge  in  the  indictment  that  the  ac- 
cused forged  a  certain  instrument  in  writing,  purporting  to  be  the  act  ot 
the  party  whose  name  is  subscribed  to  it,  by  which  a  pecuniary  demand 
is,  or  purports  to  be,  created,  and  then  to  set  forth  the  instrument  in  hoc 
verba.{z)  And  an  indictment  under  the  above  section  of  the  revised 
statutes  is  not  vitiated  by  pursuing  the  forms  under  the  old  statute,  in 
diaipng  that  the  prisoner  made,  forged,  and  counterfeited,  cmd  caused 
or  procured  to  be  falsely  made,  &c.,  and  willingly  acted  and  assisted  in 
the  false  making,  &c. ;  the  latter  charges  being  mere  surplusage. (rz) 

Forging  lottery  tickets,  &c.  comes  within  this  d3d  section  of  the  stat- 
ute.(6) 

The  entries  specified  in  the  35th  section  of  the  statute,  (fifth  branch  of 
the  above  definition,)  are  not  instruments  of  another,  as  they  have  no 
signatures ;  and  these  offences,  therefore,  rest  upon  the  common  law. 
The  provisions  of  this  section  were  introduced,  as  the  revisers  remark 
as  well  to  guard  the  public,  as  those  institutions  which  are  compelled  to 
entrust  so  much  to  their  subordinate  ofiScers. 

Forgery  in  the  third  degree  is  punishable  by  imprisonment  in  a  state 
prison  for  a  term  not  exceeding  five  years,  (c) 

Forgery  in  the  fourth  degree  is — 1.  Having  in  one's  possession  any 
foiged  or  counterfeited  instrument,  the  forgery  of  which  is  previously 
(L  e.  in  2  R.  S.  670,  &c.)  declared  to  be  punishable,  (except  such  as  are 
enumerated  in  the  36th  section ;)  or  having  any  counterfeit  of  any  gold 
or  silver  coin  current  in  this  state,  knowing  such  instruments  to  be  forged, 
counterfeited  or  falsely  altered,  or  such  coin  to  be  counterfeited ;  with 
intention  to  injure  or  defraud,  by  uttering,  or  causing  the  same  to  be  ut- 
tered, as  true  or  false.  (^)  The  uttering  as  true  a  forged  or  counterfeited 
instrument,  or  a  counterfeit  coin,  the  forgery  or  counterfeiting  of  which 
is  previously  made  an  offence,  is  punishable  in  the  same  manner  as  such 
ibrgery  or  counterfeiting  is,  unless,  2.  The  utterer  received  the  foj^ged 


(y)  12  Wend.  425.  (6) 

(x)  Id.  ib.  (c) 

(a)  Id.  ib.  (rf) 


12  Wend.  425.  (6)  1  R.  S.  671,  §  53. 

"     "  2  id.  675,  §  42. 

i)  Idem,  674,  §§  87,  88. 
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or  counterfeited  instrument  or  coin  in  good  faith  and  for  a  valuable  con- 
sideration, without  circumstances  to  justify  a  suspicion  of  its  being  forged 
or  counterfeited ;  and  then  it  is  foi^gery  in  the  fourth  degree.(e) 

The  37th  section  applies  to  the  having  in  one's  possession  other  forged 
instruments  than  bank  notes.  In  relation  to  this,  the  revisers  observe 
that  it  was  at  least  a  questionable  offence  previous  to  the  revised  stat- 
utes. And  it  was  so  liable  to  abuse,  at  common  law  that  they  thought 
proper  to  prescribe  a  definite  punishment  for  it  by  placing  it  in  the  fourth 
grade  of  forgery.  The  *^  receiving^  of  such  instruments  was  omitted  be- 
cause it  is  included  in  the  expression  ^  have  in  possession." 

On  an  mdictment  under  the  38th  section  for  having  counterfeit  coins 
in  one's  possession,  the  prosecutor  must  prove,  1.  The  possession  of  the 
false  coin ;  2.  The  knowledge  that  it  was  counterfeit ;  and  3.  The  in- 
tent to  utter  or  put  off  the  same. 

They  will  be  deemed  to  be  in  the  prisoner's  possession  if  he  have  them 
in  his  personal  custody  and  possession,  or  knowingly  have  them  in  any 
dwelling  house  or  other  building,  lodging,  apartment,  field  or  other  place, 
open  or  enclosed,  either  for  his  own  use  or  benefit  or  for  that  of  an- 
other.(/) 

The  guilty  knowledge  and  the  intent  to  utter  can,  in  general,  only  be 
proved  by  circumstances ;  among  the  most  cogent  of  which  will  be  the 
fact  that,  upon  other  occasions  the  prisoner  had  uttered  false  coin.(g') 

In  their  note  to  the  d9th  and  40th  sections  of  the  statute,  the  revisers 
remark  that  the  offence  of  passing  counterfeit  bills  is  perhaps  the  most 
frequent  of  any  presented  to  our  criminal  courts.  That  it  usually  in- 
cludes two  very  distinct  classes  of  offenders  ;  one,  consisting  of  the  actu- 
al bold  forger  or  his  associate  ;  the  other,  consisting  of  the  duped  and 
ignorant  citizen,  who,  although  suspicious  of  a  bill  that  he  has  received, 
yet  gets  rid  of  it,  on  the  first  opportunity.  The  latter,  though  highly  crim- 
inal, is  not  of  the  same  deep  depravity  of  the  former.  This  is  proved  by 
the  reluctance  of  juries  to  convict  in  the  latter  case,  and  thus  expose 
such  persons  to  the  very  severe  penalties  of  the  law.  The  object  of 
these  sections,  therefore,  was  to  make  a  discrimbation  between  the  two 
classes  of  offenders  and  to  provkle  a  punishment  for  each  proportioned 
to  the  actual  guilt. 

Forgery  in  the  fourth  degree  is  punishable  by  imprisonment  in  a  state 
prison  for  not  more  than  two  years,  or  by  imprisonment  in  a  county  jail 
for  not  moro  than  one  year.  (A) 

(e)  1 R.  S.  674,  §§  39,  40.  (r)  Idem,  RoMoe'f  Cr.  Er.  308. 

(/)  Arch  Cr.  PI.  396.  (X)  2  R.  S.  675,  §  42. 
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Making  an  instrument  in  one's  own  name,  intended  to  create,  increase, 
dfecharge,  Ac.,  any  pecuniary  obKgation,  right,  or  interest,  or  to  transfer 
or  affect  any  property,  and  uttering  or  passing  it  as  the  act  of  another 
person  of  the  same  name,  with  intent  to  injure  or  defraud,  is  the  same 
offence  as  foi^ng  the  name  of  a  person  of  a  different  name.(t) 

This  is  in  accordance  with  the  English  decisions,(A)  and  with  a  decis- 
ion of  our  own  supreme  court,  previous  to  the  revised  statutes.(/) 

Foi^ry  may  also  be  committed  by  the  total  erasure  or  obliteration  of 
any  instroment  or  writing,  with  intent  to  defraud,  by  which  any  pecu- 
niary obligation,  or  any  right,  interest,  or  claim  to  property  shall  be,  or 
shall  be  intended  to  be,  created,  increased,  discharged,  diminished,  or  af- 
fected. And  such  erasure  or  obliteration  is  declared  to  be  the  same  of- 
fence, as  the  false  alteration  of  any  part  of  such  instrument  or  writing.(m) 

This  section  was  introduced  by  the  revisers  as  declaratory  of  a  rule 
vpon  which  some  doubt  previously  existed,  whether  such  an  offence 
came  within  any  statutory  provisions.  Chemistry  has  developed  many 
agents  by  which  vnriting  may  be  extracted  ;  and  a  forgery  may  often  be 
committed  by  obliterating  an  account,  endorsement,  or  other  matter  on 
the  back  of  an  instrument  and  relating  to  it,  without  impairing  such  in- 
itrument.(n) 

And  where  difierent  parts  of  several  genuine  instruments  shall  be  so 
placed  or  connected  together  as  to  produce  one  instrument,  with  intent 
to  defraud,  it  is  to  be  deemed  forgery  in  the  same  manner  and  degree, 
as  if  the  parts  so  put  together  were  falsely  made  or  forged,  (o) 

This  section  was  intended  to  reach  the  case  of  cutting  off  parts  of  gen- 
moe  bills,  and  pasting  them  together,  so  as  to  make  another  of  the  same, 
or  of  a  higher  denomination.  It  is  said  that  one  bill  can  be  made  out 
of  five.(/>)  This  had  been  held  not  to  be  forgery  within  the  statutes  in 
force  previous  to  the  revision.  (9) 

And  every  instrument  partly  written  and  partly  printed,  or  wholly 
printed,  with  a  vmtten  signature ;  and  every  signature  of  an  individual, 
firm,  or  corporate  body,  or  of  any  officer  of  such  body,  and  every  writ- 
ing purporting  to  be  such  signature,  is  to  be  deemed  a  writing  and  writ- 
ten instrument,  within  the  meaning  of  the  statute,  (r) 


(f)  2  R.  S.  675,  §  41.  (n)  Se«  Rev.  Notea. 

(k)  4  Term  Rep.  28.    2  East's  P.  C.        (0)  2  R.  S.  675,  §  44. 
865.   2  Leach's  C.  C.  775.   Roacoe'a  Cr.        (p)  Rev.  Notes 


Ev.  382.  (q)  See  10  Mass.  Rep.  84. 

(Q  6  Cowen'a  Rep.  72.  (r) 

(»)  2.  R.  S.  675,  §  48. 


6  Cowen'a^P;  72.  (r)  2  R.  S.  675,  §  45. 
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Forgery  may  also  be  committed  by  Msely  making,foi^giiig  or  counterfeit- 
ing any  evidence  of  debt  purporting  to  be  issued  by  any  corporation  hav- 
ing authority  for  that  purpose,  and  affixing  a  pretended  signature  of  any 
person  as  an  agent  or  officer  of  such  corporation,  though  such  person  was 
not  such  officer,  or  was  not  in  existence.(«) 

Having  thus  glanced,  though  in  a  brief  and  imperfect  manner,  at  the 
four  degrees  of  forgery  according  to  the  order  of  arrangement  in  the 
statute  respecting  forgery,  we  shall  now  proceed  to  consider  the  various 
other  offences  which  are,  in  different  parts  of  the  revised  statutes,  declared 
to  be  forgeries.  And  although  many  of  those  offences  are  not  of  the  de- 
gree of  felony  and  therefore  not  punishable  by  imprisonment  in  a  state 
prison,  yet  for  the  sake  of  convenience,  and  to  avoid  returning  to  the  sub- 
ject again,  we  shall  notice  them  all  here. 

Falsely  altering  or  counterfeiting  the  inspection  bill  or  receipt  for  du- 
ties of  an  inspector  of  salt,  with  intent  to  defraud  the  slate ;  or  falsely 
altering  or  counterfeiting  his  brand,  or  aiding  in  such  crime,  is  felony,  pun- 
ishable by  imprisonment  in  a  state  prison  for  not  less  than  three  nor  more 
than  six  years.  (Q  Forging  the  name  of  a  manufacturer,  on  any  barrel  or 
cask  of  salt,  subjects  the  offender  to  a  fine  of  925  and  damages  to  the 
party  aggrieved. (u)  Altering  or  counterfeiting  brands  on  a  flour  bamel 
causes  a  forfeiture  of  9100  for  every  cask  so  branded  :(t;)  branding  casks 
of  boef  or  pork  without  authority,  is  punishable  by  a  fine  of  915  per 
cask.(io)  Counterfeiting  the  brand  of  an  inspector  of  pot  and  pearl  ashea 
is  punishable  by  a  fine  of  •500.(x)  Counterfeiting  the  brand  of  an  in- 
spector of  fish  oil  is  punishable  by  a  fine  of  925.  (y)  Forging,  altering,  or 
counterfeiting  any  marks  or  numbers,  or  weigh-note  of  an  inspector  of 
tobacco  is  a  misdemeanor.  («)  Counterfeiting,  or  fraudulently  altering  or 
defacing  the  brands  or  other  marks  of  any  inspector  is  also  punishable  by 
fine  not  exceeding  92000  and  imprisonment  not  exceeding  three  years,  (a) 
Counterfeiting,  or  fraudulently  altering  or  defacing  the  marks  put  by  the 
owner  on  a  hogshead,  barrel  or  half  barrel  of  flour,  meal»  beef,  pork,  pot 
or  pearl  ashes,  fish,  fish  oil,  liver  oil,  or  distilled  spirits,  is  punishable  by 
fine  not  exceeding  $500  or  imprisonment  not  exceeding  one  year.(i) 
Falsely  making,  altering,  forging  or  counterfeiting  any  lottery  ticket,  or 
aiding  therein,  or  selling,  exchanging,  offering  or  uttering  the  same  with 
intent  to  defraud,  knowingly,  subjects  the  offender  to  imprisonment  aa 


(«)  2  R.  S.  676,  §  47.  (x)  Id.  549.  §  78. 

(0  1  id.  271,  §  115.  (y)  Id.  556,  §  108. 

.  273,  §  128.  (z)  Id.  569,  §  181. 

.  589,  §  21.  (a)  Id.  572,  §  198. 

546,  §  57.  (6)  Id.  ib.  §  194. 
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prescribed  by  ]aw.(c)  This  offence,  although  not  expressly  declared  to 
be  9o^  is  undoubtedly  foi^ry  in  the  third  degree,  and  in  subject  to  the 
punishment  prescribed  for  offences  of  that  grade.(J) 

Having  gone  through  with  the  various  statutory  enactments  respecting 
the  crime  of  forgery,  we  shall  now  attempt  to  illustrate  those  enactments 
by  a  general  review  of  the  doctrine  of  foigery  at  common  law  as  explained 
by  elementary  writers  and  by  adjudgi»d  cases ;  so  far  as  such  doctrine  is 
consistent  with  the  provisions  of  the  revised  statutes.  And  this  is  the  more 
necessary,  as,  in  many  cases,  it  may  be  desirable  to  proceed  at  common 
law,  where  the  case  does  not  come  within  any  statutory  provision.  As 
we  have  befcH^  remarked,(e)  foigery  is  a  misdemeanor  at  common  law. 
If  there  is  an  omission,  therefore,  in  the  statute,  of  any  case  which  would 
amount  to  forgery,  there  can  be  no  doubt  that  an  indictment  would  lie  at 
common  law  for  the  offence. 

We  riiall  consider  the  subject  under  the  following  heads :  1.  What 
false  making  or  aheration  of  a  written  instrument  amounts  to  forgery ; 
2.  As  to  what  writings,  6lc.  forgery  may  be  committed  ;  3.  The  intent  to 
defraud  or  injure ;  4.  Validity  in  law  of  the  thing  forged  if  it  were  gen* 
nine ;  5.  The  degree  of  similarity  between  the  counterfeit  and  the  true 
iiMtniment ;  6.  Uttering  or  publishing ;  7.  Using  a  fictitious  name,  or  per^ 
sonating  the  true  man,  or  fictitious  character  assumed,  the  party  forging 
having  the  same  name  as  that  foiged ;  8.  Principals  and  accessaries ;  9. 
Indictment ;  10.  Evidence. 

Ist.  What  false  making  or  alteration  of  a  written  instrument  amounts  to 
forgery.^  The  forging,  counterfeiting  or  falsely  altering,  with  suflicient 
firaudulent  intent,  of  any  instrument  which  is  the  subject  of  forgery  is  a 
completbn  of  the  offence,  before  uttering  or  publication ;  for  though  pub- 
licaUon  be  the  medium  by  which  the  intent  is  usually  manifested,  yet  it 
may  be  proved  by  other  ovidence.(/)  And  we  have  seen  that  the  stat- 
ute makes  the  uttering  or  publication,  with  knowledge  of  the  forgery,  a 
substantive  offence.  (^) 

Not  only  the  fabrication  and  false  making  of  the  whole  of  a  written  in- 
strument, but  a  fraudulent  insertion,  alteration  or  erasure,  even  of  a  letter, 
in  any  material  part  of  a  true  instrument,  whereby  a  new  operation  is  given 
to  it,  will  amount  to  forgery ;  and  this  although  the  instrument  be  after- 
wards executed  by  another  person  ignorant  of  the  deceit.  (A)  And  the 
fiaudolent  application  of  a  true  signature  to  a  false  instrument,  for  which 


(c)  1  R.  S.  671,  §  53.  (/)  2  Ewt's  P.C.  856. 

(d)  See  2  R.  S.  673,  §  33,  42,  tub.  3.         (g)  Ante,  p.  103. 

(0  Ante,  p.  97.  (X)  2  East,  856.    2  Rust,  on  Cr.  318.] 
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•  it  was  Dot  intended,  or  vice  venot  will  abo  be  forgery,  (t)  Thus  it  is  for- 
gery in  a  man  who  is  ordered  to  draw  a  will  for  a  sick  person,  to  insert 
legacies  in  it  without  being  directed  to  do  so.(i)  Or,  if  finding  another's 
name  at  the  bottom  of  a  letter,  at  a  considerable  distance  from  the  other 
writing,  he  cause  the  letter  to  be  cut  off  and  a  general  release  to  be  writ- 
ten above  the  name,  and  then  take  off  the  seal  and  fix  it  under  the  re- 
lease. (/)  So  the  alteration  of  a  date  of  a  bill  of  exchange,  after  ac- 
ceptance, by  which  its  payment  may  be  accelerated — altering  a  bill  from 
a  lower  to  a  higher  sum — altering  the  place  of  payment — expunging  an 
endorsement  on  a  bank  note  with  a  liquor — ^are  forgeries.(i7i)  But  it 
seems  that  a  man  cannot  be  guilty  of  forgery  by  a  bare  non-feasance  ; 
as  if,  in  drawing  a  will,  he  should  omit  a  legacy  which  he  was  directed 
to  insert :  but  it  appears  to  have  been  holden  that  if  the  omission  of  a 
bequest  to  one  man  causes  a  material  alteration  in  the  limitation  of  a  be- 
quest to  another,  as  where  the  omission  of  a  devise  of  an  estate  for  life 
to  one  man  causes  a  devise  of  the  same  lands  to  another  to  pass  a  present 
estate,  which  otherwise  would  have  passed  a  remainder  only,  the  persoo 
making  such  an  omission  is  guilty  of  forgery. (n) 

The  above  are  some  of  the  instances  of  false  making  or  alteratbo 
which  are  stated  in  the  books  as  amounting  to  forgery.  Some  additional 
cases  will  be  stated  under  other  heads. 

2d.  As  to  what  writings^  ^.  forgery  may  be  committed.']  Forgery  at 
common  law  seems  only  to  have  been  a  species  of  fraud,  and  is,  therefore, 
often  intermingled  with  false  personating  and  other  means  of  defrauding. 
Like  them,  it  was  a  mere  misdemeanor,  punishable  as  other  offences  of 
that  degree,  at  the  discretion  of  the  court  This  curcumstance,  it  has 
been  observed  by  a  recent  writer,  may  account  for  the  doubts  entertain- 
ed by  Hawkins,  whether,  at  common  law,  forgery  could  be  committed  of 
any  documents  but  such  as  were  of  a  public  kind  or  under  seal.  These 
doubts  were,  however,  entirely  removed  by  the  decision  in  a  late  case,  in 
England,  followed  by  two  cases  in  this  country,  to  the  effect  that  forgery 
at  common  law  may  be  committed  in  respect  to  any  writing  whatever 
by  which  another  may  be  defrauded.(o)  A  distinction  was  at  the  same 
time  marked  out  between  forgery  and  fraud  ;  that  the  last  must  actually 
take  effect,  while  the  first  was  complete,  though  no  one  was  actually  ior 
jured;  if  the  tendency  and  intent  to  defraud  were  manifest  (p)  And  it  is 
not  now  held  to  be  essential  to  the  offence  of  forgery,  in  any  case,  that 


(i)  2  East's  P.  C.  855.  (o)  3  Chit  Cr.  L.  1022.    Ward's  case, 

(k)  2  Kuss.  318.  2  Ld.  Raym.  1461.    2  Greenl.  Rep.  865. 

(0  Id.  ib.  Addis:  Ret).  88. 

(m)  8  Chit  €r.  L.  1087,  8.  (p)  Id.  ib.    1  Wend.  196.    15  Mass. 

(n)  2  Ruis.  on  Cr.  390.  Rep.  526. 
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any  one  should  have  bemt  injured.    It  is  suflicieiit  if  the  instrument 
foiged,  supposing  it  to  be  genuine,  might  have  been  prejudicial.  (9) 

It  will  be  seen,  therefore,  that  broad  as  are  the  terms  of  the  statute, 
vrith  respect  to  the  writings  upon  which  forgery  may  be  committed,  the 
mle  of  the  common  law  is  equally  comprehensive. 

The  main  distinction,  however,  between  the  offence  at  common  law 
and  by  statute,  viz.  that  in  the  former  case  it  is  only  a  misdemeanor,  and 
IB  the  latter  a  felony,  should  not  be  forgotten. 

With  respect  to  what  is  a  bill  ofexchange^  with  reference  to  the  ques- 
tion of  forgery,  it  should  be  observed  that  it  must  be  apparently  a  gen- 
uine bill.  There  must  be  a  payee  to  the  bill ;  therefore,  foiging  an  in- 
strument payable  to  Uank^  or  crder^  is  not  sufficient.(r)  A  check  on  a 
bank  is  not  a  bill  of  exchange ;  but  is  an  order  for  the  payment  of 
HK>ney.(«) 

8d.  The  intent  to  defraud  or  injure."]  The  essence  of  thn  offence  is, 
^  fraudulent  intent ;  and,  therefore,  the  mere  imitation  of  another's 
writing,  the  assumption  of  a  name,  or  the  alteration  of  a  written  instru- 
ment, where  no  person  can  be  injured,  does  not  come  within  the  defini- 
tion of  the  offence.(0  Most  of  the  English  statutes,  as  well  as  our  own, 
expressly  make  an  intent  to  defraud,  a  necessary  ingredient  in  the  crime. 
Whether  it  existed  or  not,  is  a  question  for  the  jury  to  determine.  But 
it  is  in  DO  case  necessary  that  any  actual  injury  should  result  from  the 
oftnce.(ii)  The  intent  to  defraud  must  be  stated  in  the  indictment. (d) 
The  intent  is  mostly  evidenced  by  the  act  itself,  which,  from  its  nature, 
leaves,  in  general,  no  room  for  doubt  upon  the  point.  The  inference  is 
frequently  confirmed  by  the  conduct  and  behavior  of  the  guilty  party  in 
the  artifices  and  falsehoods  which  he  employs  for  the  purpose  of  effecting 
bis  object,  or  of  avoiding  detection.  The  subsequent  uttering  of  the 
ferged  instrument  is  admissible  and  strong  evidence  to  prove  the  original 
design  of  forging  the  instrument.(u)) 

And  the  averment  of  the  intent  to  defraud,  must  be  pointed  at  the  par- 
ticular person  or  persons  against  whom  it  is  meditated  ;  and  the  proof 
must  agree  with  such  averment.(a:)  It  is  sufficient  to  av^r  a  general  in- 
tent to  defraud  a  certain  person.(y)  In  order  to  find  the  intent  to  de- 
firaud  a  particular  person,  it  is  not  necessary  there  should  be  evidence 


(a)  3  GUI.  %i  Jdin.  220.    4  Vfath.  C.  (u)  Id.  ib.    2  Strange,  747. 

C.  R«p.  726.    2  Binn.  832.    5  Ham.  Ohio  (0)  2  East's  P.  C.  988 

Rap.  12.  (to)  Roscoe's  Cr.  Er.  400. 

(r)  Russ.  k.  Ry.  C.  C.  196.  {x)  2  East,  988. 

(i)  4  John.  Rep.  296.  (y)  1  Leach,  77. 

(0  8  Chit.  Cr.  L.  1089,  a. 
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10  show  that  the  prisoner  had  that  particular  person  in  contempla- 
tion at  the  time  of  the  forgery.  It  is  sufficient  if  the  forgery  would 
have  the  effect  of  defrauding  him  ;  for  the  prisoner,  in  contemplation  of 
law,  intends  that  which  is  the  natural  consequence  of  his  acts.  Thus, 
uttering  a  forged  stock  receipt,  to  a  person  who  employed  the  prisoner 
to  buy  stock  to  that  amount,  and  advanced  the  money,  is  sufficient  evi- 
dence of  an  intent  to  defraud  that  person.(z) 

If  the  indictment  lay  the  intent  to  defraud  A.,  proof  of  aq  intent  to 
defraud  A.  and  B.,  will  sustain  the  indictment,  {a) 

Where  the  intent  is  laid  to  be  to  defraud  a  corporation,  it  must  be 
proved  that  it  was  to  defraud  them  in  their  corporate  capacity.  If  it  is 
stated  as  an  intent  to  defraud  them  in  their  individual  capacities,  and  it 
should  appear  in  evidence  that  it  was  to  defraud  them  in  their  corporate 
capacity,  the  variance  would,  as  it  seems,  be  fatal. (6) 

With  respect  to  the  persons  to  defraud  whom  an  intent  may  be  laid, 
the  revised  statutes  contain  a  provision  that  it  shall  be  sufficient  if  tlie  in- 
tent appear  to  be  to  defraud  the  United  States,  any  state  or  territory, 
any  body  corporate,  county,  city,  town,  or  village,  any  public  officer  in 
his  official  capacity,  any  co-partnership,  or  any  one  of  such  partners,  or 
any  real  person  whatever.(c) 

4th.  Validity  in  law  of  the  thing  forged^  if  it  were  genuine.']  It  is  said 
by  Hawkins  to  be  in  no  way  material  whether  a  forged  instrument  be 
made  in  such  a  way  as,  were  it  true,  it  would  be  valid  or  not.(d)  But 
this,  it  is  observed  by  Mr.  East,  must  be  understood  where  the  false  in- 
strument carries  on  the  face  of  it  the  semblance  of  that  which  is  counter- 
feited and  is  not  illegal  in  its  very  frame,  (e)  Upon  this  ground  it  has 
been  adjudged  that  the  forgery  of  a  protection  in  the  name  of  one  as  be- 
ing a  member  of  parliament,  who  in  truth  was  no  member  at  the  time, 
is  as  much  an  offence  at  common  law  as  if  he  were  so.(/)  And  it  may 
be  collected  from  a  number  of  cases  that  forgery  in  the  name  of  a  person 
who  has  no  real  existence,  is  as  much  criminal  as  if  there  was  an  intent 
to  defraud  an  individual  whose  name  is  counterfeited.  Thus,  the  making 
of  a  bill  of  exchange  is  within  the  rule,  although  all  the  names  to  it  are 
fictitious,  (g-) 

Mr.  Chitty  states  the  rule  to  be,  that  it  is  of  no  consequence  whether 


{%)  Rum.  &  Ry.  C.  C.  169.  4  Wash.        (0)  2  East's  P.  C.  948. 

C.  C.  Rep.  726.  (/)  Id.  lb. 

(a)  7  (Jreonl.  Rep.  181.  (g)  3  Chit.  Cr.  L.  1035.    1  Leach's  C. 

(6)  Roscoe's  Cr.  Ev.  401.  C.  §3, 172,  257  and  note  (a).    7  Peter's 

^  2  R.  S.  675,  §  46.  Rep.  132.    2  Mass.  Rep.  77. 


(c) 
(A) 


Hawk.  P.  C.  b.  1,  ch.  70,  §  7. 


Digitized  by 


Google 


(X  IK]  OF  FELONIES.  1 1 1 

ibe  couDterfeited  iiutniinent  bo  such  as,  if  real,  would  be  efectual  to  the 
purpose  it  intends,  so  long  as  there  is  a  sufficient  resemblance  to  impose 
on  those  to  whom  it  is  uttered.(A) 

Thus,  it  has  been  decided  in  England,  that  the  making  of  a  false  in- 
stroment  is  foigery,  though  it  may  be  directed  by  statute  that  instruments 
of  that  nature  shall  be  in  a  certain  form,  which,  in  the  forged  instrument 
may  not  have  been  complied  with ;  the  statute  not  making  the  informal 
instrument  absolutely  void,  but  it  being  available  for  some  purposes.(t) 
Upon  the  same  princple  a  man  may  be  convicted  of  forging  an  un- 
stamped instrument,  though  such  instrument  can  have  no  operation  in 
kw.(A) 

But  it  has  been  decided  in  this  state,  that  forging  an  instrument  which 
on  the  face  of  the  indictment  appears  to  be  void,  if  it  were  genuine,  is 
not  an  indictable  offence.  As,  for  instance,  a  writing  purporting  to  con- 
tain a  mere  naked  promise  to  pay  a  sum  in  labor,  expressing  no  consid- 
eration, and  being  connected  with  no  consideration,  by  averment  in  the 
indictment.(Q 

5th.  The  degree  of  similarity  between  the  counterfeit  and  the  true  in- 
MtmmentJ]  The  instrument  counterfeited  must  bear  a  resemblance  to 
that  for  which  it  is  put  forth,  but  need  not  be  perfect  or  complete.  It  is 
sufllcient  if  it  is  calculated  to  impose  on  mankind  in  general,  though  an 
individual  skilled  in  writings  of  that  kind  should  detect  its  falsity,  (m) 
The  same  rule  holds  in  cases  of  counterfeiting  the  seals,  and  coining,  (n) 
And  it  has  been  holden  that  a  bank  note  may  be  counterfeited,  though 
the  paper  contains  no  water  mark,  and  though  the  word  pounds  is  omit- 
ted ;  that  word  being  supplied  by  figures  in  the  margin ;  for  it  was  said 
diat  in  forgery  there  need  not  be  an  exact  resemblance,  but  it  is  sufli- 
dent  if  the  counterfeit  be  prima  facie  fitted  to  pass  for  the  writing  which 
it  represents,  (o)  Neither  will  a  mistake  in  the  christian  name  of  the 
party,  in  making  the  false  signature  to  the  instrument,  prevent  the  case 
from  amounting  to  forgery  ;  as  where  the  prisoner  was  indicted  for  forg- 
mg  the  will  of  Peter  Perry,  and  the  will  began  **  I  Peter  Perry''  and  was 
signed  *"  John  Perry .*'(/»)  Nor  will  it  make  any  difference  that  the  name 
folded  is  not  rightly  spelled  ;{q)  or  that  the  hand  writing  does  not  re- 
semble his  whose  name  is  forged,  (r) 


(A)  8  Oat.  Cr.  L.  1035.  (m)  3  Chit  Cr.  L.  1038.    2  East's  P 

(f)  Ro9cot'§  Cr.  Ev.  291.    Rum.  &  C.  858. 
Ey.  C.  C.  255.  (n)  Id.  ib. 

\k)  Id.  ib.    1  Lcach'i  C.  C.  257.  (o)  1  Leach's  C.  C.  175,  9. 

(t)  9  Coweo,  778.    See  also  12  Serg.        (p)  2  East,  953. 
It  Bawle.  287.     Addis.  Rep.  88.  (o)  8  Rogers'  Crim.  Rec.  142. 

(r)  6  Idem,  61. 
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6th.  Uttering  or  pubiishing.']  As  to  what  amounts  to  an  uttering  or 
publishing  of  forged  or  counterfeited  instruments,  it  has  been  decided 
that  the  instrument  should  be  parted  with  or  tendered,  or  offered,  or  used 
in  some  way  to  get  money  or  credit  upon  it.  Therefore  delivering  a  box 
containing,  among  other  things,  forged  stamps,  to  the  party's  own  ser- 
vant, to  be  forwarded  by  a  carrier  to  a  customer  in  the  country,  is  an 
uttering.  (*) 

But  pledging  a  counterfeit  note  which  was  to  be  redeemed  at  a  future 
day,  is  not  a  passing  or  uttering.(^) 

Giving  a  forged  note  to  another  person,  however,  whether  an  accom- 
plice or  not,  in  order  that  he  may  pass  it,  is  an  uttering  and  publishing.(if) 

The  mere  fact  of  uttering  a  counterfeit  note  as  a  genuine  note,  is  tan- 
tamount to  a  representation  that  it  is  so.(t;)  The  mere  showing  a  man 
an  instrument  the  uttering  of  which  would  be  criminal,  though  with  an 
intent  of  raising  a  false  idea  in  him  of  the  party's  substance,  is  not  an  ut- 
tering. Nor  will  the  leaving  it  afterwards  sealed  up,  with  the  person  to 
whom  it  was  shown,  under  cover,  that  he  may  take  charge  of  it  as  being 
too  valuable  to  be  carried  about,  be  an  uttering  or  publishing.(ti?) 

It  is  not  essential  that  the  indictment  should  state  the  persons  to  whom 
the  forged  instrument  is  uttered,  where  the  statute  upon  which  the  indict- 
ment is  grounded  makes  the  uttering  generally,  (without  specifying  to 
whom^)  an  offence.  And  though  the  person  to  whom  the  instrument  was 
uttered  was  an  agent  for  the  bank  to  detect  utterers,  and  applied  to  the 
prisoner  to  purchase  forged  notes  for  the  purpose  of  disposing  of  them, 
and  therefore  was  not  deceived,  the  offence  is  still  complete.(x) 

Our  supreme  court  has  recently  decided  that  the  uttering  and  publish- 
ing a  promissory  note  with  forged  endorsements  upon  it,  is  an  offence 
within  the  statute,  although  the  passing  of  the  note  is  accompanied  with 
communications  which  wodld  exonerate  the  endorsers  if  the  endorse- 
ments were  genuine.  If  by  possibility  the  endorsers  may  be  injured,  the 
crime  is  complete.(y)  The  crime  of  uttering  and  publishing  is  not  com- 
plete, however,  until  the  paper  is  transferred  and  comes  to  the  hands  or 
possession  of  some  person  other  than  the  felon,  his  agent  or  servant. 
Thus,  where  a  note  with  forged  endorsements  is  sent  by  the  felon  by 
mail  from  pne  county  to  an  individual  in  another  county  for  the  purpose 


(8)  3  Chit  Cr.  L.  1088,  9.  Ross.  &        (o)  Rusi.  &  Ry.  CO.  127. 
Ry.  C.  C.  212.    4  Taunt.  300.  (10)  Idem,  200. 

(t)  3  Verger's  Rep.  451.  (x)  3  Chit  Cr.  L.  1089.    Roscoe'e  Cr. 

(u)  Ry.  &  Moo.  a  C.  166.  11  Mass.    £v.  400. 
Rep.  186.  (y)  21  Wend.  509. 
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of  obCaiBiog  credit  opoD  it,  the  crime  u  not  consmnmated  until  the  note 
is  received  by  the  person  to  whom  it  was  sent  (2) 

7th.  Using"  a  fictitious  name ;  or  personating  the  true  man  or  fictitious 
character  assumed;  par Uf  forging  having  same  name  as  Aat  forgedJ] 
It  is  a  clear  proposition  that  the  making  of  any  false  instmment  which  is 
the  subject  of  forger>%  with  a  fraudulent  intent,  although  in  the  name  of 
a  non-existing  person,  is  as  much  a  forgery  as  if  it  had  been  made  in  the 
luune  of  one  who  was  known  to  exist,  and  to  whom  credit  was  due.(a) 
Thus,  the  making  or  endorsing  of  a  bill  of  exchange,  all  the  names  to 
which  are  fictitious,  is  a  forgery.(6)  Nor  is  it  necessary  that  any  addi* 
tional  credit  should  be  obtained  by  using  the  fictitious  name.  For  where 
the  prisoner  endorsed  a  bill  he  had  found,  in  a  feigned  name,  to  conceal 
that  it  had  passed  through  his  hands,  he  was  hoMen  guilty  of  forgery, 
though  be  might  have  procured  the  money,  on  discounting  it,  by  a  true 
endorsement  of  his  own.(c) 

So  to  put  a  fictitious  nunc  on  a  bill  endorsed  in  blank,  in  order  to  cir- 
culate it  with  secrecy,  is  a  similar  ofience.(^ 

But  to  support  a  charge  of  forgery  by  subscribing  a  fictitious  name, 
there  must  be  satisfactory  evidence  on  the  part  of  the  prosecutor  that  it 
is  not  the  part}^8  real  name,  and  that  it  was  assumed  for  the  purpose  of 
firaud  in  that  instance,  (e)  Assuming  and  using  a  fictitious  name,  howev- 
er, though  for  purposes  of  fraud  and  concealment,  will  not  amount  to 
foiigery,  if  it  were  not  done  for  that  very  fraud,  or  system  of  fraud,  of 
which  the  foi^ry  forms  a  part.(/)  If  there  is  proof  of  what  is  the 
prisoner's  real  name,  it  is  for  him  to  prove  that  he  used  the  assumed 
name  befture  the  time  he  had  the  fraud  in  view,  even  in  the  absence  of  all 
proof  as  to  what  name  he  had  used  for  several  years  before  the  firaud  in 
<Iue8tion.(g') 

It  is  forgery  for  a  person  to  assume  the  name  and  character  of  a  per- 
son actually  in  existence,  and  by  means  of  the  credit  attached  thereto 
carry  his  fraud  into  effect  by  drawing  a  bill  in  the  assumed  name.(A) 
But  the  adoption  of  a  false  description  and  addition^  where  a  false  name 
is  not  assumed,  and  there  is  no  person  answering  the  description,  has 
been  heM  not  to  be  a  foi^ry.(t) 


(«)  21  Wend.  609.  (c)  I  Leach,  172.    Russ.  &  Ry.  C.  C. 

(a)  2  EsBt'f  P.  C.  957.    2  Rugs,  on    75,  90,  209,  278. 


Cr.  328.  Roacoe'B  Cr.  Ev.  884.  5  Rog-  (d)  Idem,  215. 
ers'  Cr.  Rac.  87.  6  id.  27.  7  Peters,  (e)  Russ.  &  R 
182.  (/)  Id.  ib.    8  Maule  &  belw.  588. 


(h)  2  East's  P.  C  957.    1  Leach,  172,  (g)  Russ.  &  Ry.  278. 

Iff7,  note  (a).     8  Chit  Cr.   L.  1035,  (A)  2  Russ.  on  Cr.  827. 

note  (B).  (0  Russ.  k  Ry.  4O0f. 
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The  cireumttance  dmt  the  party  making  the  forged  instrument  has 
assumed  and  been  known  by  the  fictitious  name  in  which  it  is  executed, 
for  some  time  before  the  making,  will  not  prevent  its  being  a  forgery ; 
there  being  no  distinction  whether  the  credit  was  given  to  the  person  of 
the  prisoner,  or  to  the  name  assumed  by  him.(Ar) 

It  is  well  settled  that  a  man  may  be  guilty  of  foi^ry  by  the  fraudu- 
lent making  of  an  instrument,  though  in  his  own  name,  if  he  represents  it 
as  the  act  of  another  person  of  the  same  name.(/)  As,  if  a  bill  of  exchange 
payable  to  A.  B.  or  order  come  to  the  hands  of  a  person  named  A.  B., 
(but  not  the  payee,)  who  fraudulently  endorses  it  for  the  purpose  of  ob« 
taining  the  money.^m)  And  where  coal  consigned  to  6.  P.  of  New- York, 
arrived  and  was  claimed  by  another  of  the  name  of  G.  P.,  who  resided 
there,  and  he  knowing  this  obtained  an  advance  of  money  on  endorsing 
a  permit  for  the  delivery  of  the  coal,  with  his  own  proper  name — ^this 
was  held  forgery.(7i) 

8th.  Principab  and  accessaries.']  Although,  in  general,  it  is  necessary 
in  order  to  render  a  party  guilty  as  principal  in  an  offence,  that  he  shoukl 
have  been  present  at  the  commission  of  the  complete  act,  yet  it  is  other- 
wise  in  a  forgery,  where  a  person  may  incur  the  guilt  of  a  principal  of- 
fender by  bearing  a  part  only  in  the  committing  of  the  act,  and  in  the  ab* 
sence  of  the  other  parties.  Thus,  where  the  prisoner  impressed  the  water 
marks,  the  date,  line,  and  number,  on  forged  bank  notes ;  and  the  other 
requisites  were  added  at  different  times,  and  by  different  parties,  not  in 
the  presence  of  the  prisoner,  it  was  held  that  each  was  a  principal  in  the 
forgery,  and  that,  though  the  prisoner  was  not  present  when  the  note  was 
completed  by  the  signature,  he  was  equally  guilty  with  the  other8.(o) 
Nor  does  it  make  any  difference  in  the  case,  that  the  prisoner  was  igno- 
rant of  those  who  were  to  effect  the  other  parts  of  the  forgery.  It  is  suf* 
ficient  that  he  knows  it  is  to  be  effected  by  somebody,  (p) 

It  is  said  by  Mr.  Chitty,  that  the  principal  statutes  respecting  faargery^ 
make  the  aiders  and  procurers  equally  guilty  with  the  actual  offender. 
And  the  rule  that  when  a  statute  creates  a  felony  it  includes  accessaries 
before  and  after,  as  at  common  law,  seems  to  apply  to  this  as  to  other 
offences.  (9)  But  where  the  procurers  are  not  present  at  the  forging  or 
the  uttering,  they  must  be  indicted  specifically  as  accessaries  and  not  as 
principals,  (r) 


(*)  2  Eait»s  P.  C.  967.  (p)  1  Moody's  C.  C.  304,  307.    Ro«- 

(0  Hawk.  P.  C.  b.  1,  ch.  70,  s.  2.  2    coe's  Cr.  Ev.  408. 

East,  963.    2  R.  S.  674,  §  41.  (a)  3  Chitty 'i  Cr.  L.  1039,  a.    2  East's 

(m)  4  T.  R.  28.  P.  C.  973. 

(n)  6  Cowen,  72.  (r)  Id.  ib. 
(o)  RiMf .  fc  Ry.  0.  C.  446. 
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Bttt  wttb  regard  to  the  offence  of  uttering  forged  instruments^  it  is  ne- 
cessary*  in  order  to  render  a  party  guilty  as  principal,  that  he  should 
have  been  present(i)  Where  a  wife,  with  lier  husband's  knowledge, 
and  by  his  procurement,  but  in  his  absence,  uttered  a  forged  paper,  it 
was  held  that  the  presumption  of  coercion  on  the  part  of  the  husband 
did  not  arise  ;  that  she  might  be  indicted  as  principal  and  her  husband 
as  accessary  before  the  fact.(0 

So  an  assent  aflerwards,  does  not  render  the  party  guilty  as  a  prin- 
cipal (o) 

But  in  forgery  at  common  law,  which  is  a  misdemeanor,  as  in  other 
cases  of  misdemeanor,  those  who,  in  felony,  would  be  accessaries,  are 
principals.(i>) 

If  several  plan  the  uttering  of  a  forged  order  for  the  payment  of  money, 
and  it  is  ottered  accordingly  by  one  in  the  absence  of  others,  the  actual 
utterer  is  alone  the  principal,  (id) 

And  persons  privy  to  the  uttering  of  a  forged  note  by  previous  concert 
with  the  utterer,  but  who  were  not  present  at  the  uttering,  or  so  near  as 
to  be  able  to  afford  any  aid  or  assistance,  are  not  principals,  but  acces- 
saries before  the  iact.(x) 

By  the  revised  statutes,  principals  in  the  second  degree  and  accessaries 
before  the  fact,  in  cases  of  felony,  are  punishable  in  the  same  manner  as 
the  principals  in  the  first  degree  ;  and  accessaries  after  the  fact,  by  im- 
prisooment  not  creeping  five  years.(y) 

0th.  ladictmenL]  It  is  essentially  necessary  that  every  indictment  or 
complaint  for  forgery  should  set  forth  the  instrument  charged  as  fictitious 
in  words  and  figures,  if  in  the  possession  of  the  magistrate  or  prosecutor* 
in  order  that  the  court  or  magistrate  may  be  able  to  judge  from  the  record 
whether  it  is  a  document  in  respect  of  which  forgery  can  be  committed,  (x) 
Or  the  omission  must  be  excused  by  proper  averments,  (a)  And  though, 
in  general,  figures  must  not  be  used  in  an  indictment,  yet  it  is  so  neces- 
sary to  set  forth  a  fac  simile  of  the  instrument  forged,  that  this  rule  is 
dispensed  with,  and  the  recital  should,  in  all  respects,  correspond  with 
the  writing  charged  as  a  forgery,  (i)  And  if  by  addition,  omission,  or 
alteration,  a  word  is  changed  so  as  to  become  another  word,  the  variance 


(a)  2  East,  974.    Roscoe's  Cr.  £v.  408.  (y)  2  R.  S.  698,  §§  6,  7. 

(i)  Kusf .  &  Ry.  C.  C.  270.    2  Leach's  (z)  2  Leach,  808.    1  East's  Rep.  180. 

C.  C.  1096.  8  Chit  Cr.  L.  1039,  note  B. 

(u)  1  Hale'f  P.  C.  684.    2  East,  973.  (a)  4  Halst.  Rep.  26.    8  Mass.  Rep. 

(o)  2  East,  973.  110.    3  Car.  &  Payne,  591. 

(to)  Ruis.  fc  Ry.  0.  0.  249.  (6)  2  Black.  Rep.  787.    8  Chit  Cr.  L. 

(X)  Id.  25.  1089,  B. 
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will  be  fatal,  (c)  But  a  mere  literal  variance  which  does  not  change  one 
word  for  another,  or  create  any  amb^ity  in  the  sense,  as  ^  value  re- 
eievcT  for  **  value  received,^  will  not  be  niaterial.(cr) 

A  check  on  a  bank,  charged  in  an  indictment  to  be  addressed  to  the 
cashier  thereof,  is  correctly  described  where  the  check  is  in  the  form  of 
a  letter  addressed  on  the  back  thereof  to  the  cashier,  although  in  the  in- 
side there  be  no  direction,  (e) 

It  is  not  necessary  to  set  out  the  marks  and  ciphers,  ornaments,  devices 
or  mottoes  on  bank  notes,(/) 

If  the  instrument  has  been  lost,  secreted,  detained  or  destroyed,  it  is 
sufficient  to  set  forth  the  substance  thereof,  in  general  terms,  alleging  the 
loss,  &c.  of  the  instrument  as  a  reason  why  it  cannot  be  more  particu- 
larly described.  And  in  such  a  case,  although  in  the  indictment  the  note 
is  described  as  made  on  the  day  of  May,  and  the  proof  is  that  the 

forged  note  was  dated  on  a  particular  day,  the  variance  is  immaterial  for 
the  reason  before  given.(g')  Dates,  sums  and  times  of  payment  may  be 
omitted.(A) 

If  any  part  of  the  true  instrument  be  altered,  the  indictment  or  com- 
plaint may  lay  it  to  be  a  forgery  of  the  whole  instrument. (t) 

The  instrument  must  be  called  by  the  name  used  in  the  statute,  and 
set  forth  in  the  indictment  or  complaint,  that  it  may  appear  whether  it 
properly  comes  within  the  denomination  ascribed  to  it. (A) 

A  bank  post  bill  cannot  bo  described  as  a  bank  bill  of  exchange,  but  it 
may  be  described  as  a  bank  bill  of  exchange.  (/)  In  an  indictment  for 
uttering  a  counterfeit  bank  bill,  it  may  be  set  forth  as  a  forged  promissory 
note.(;/i)  And  where  a  design  to  defraud  an  individual  is  set  forth,  it 
is  not  necessary  to  allege  the  ciistence  of  the  bank  of  which  it  purports 
to  be  a  bill.(;i) 

Though  it  is  sufficient  to  aver  that  the  defendant  forged  a  certain  writ- 
ing, describing  it  truly  and  setting  forth  its  tenor,  it  seems  more  proper  to 
lay  it  as  a  certain  paper  writing  purporting  to  be  the  instrument  which 
the  statute  on  which  the  indictment  is  framed  describes ;  since  the  es- 
sence of  the  charge  is  that  it  is  a  fiction,  (o)     The  word  purport^  in  on 


c)  2  Rus8.  on  Cr.  1482.    1  Virg.Cas.  (h)  2  Cowen,  522. 

>.    6  Pick.  297.    1  Dever.  619.  (i)  2  East's  P.  C.  97a 

(d)  3  Chit.  Cr.  L.  1039,  B.  (A;)  Davis's  Cr.  Just  241.  Russ.  &  Rv. 

(s)  9  Wend.  272.  C.  C.  50. 

(/)  3  John.  Rep.  299.    2  Binn.  Rep.  ({)  Russ.  &  Ry.  C.  C.251. 

322.     1  Mass.   Rep.  62,  203.    5  Ohio  (m)  2  Pick.  47.    8  Mass.  Rep.  64.    2 


Rep.  8.  Const.  R.  495. 

(g)  16  Wend.  53.    8  Mass.  Rep.  110.        (n)  6  Serg.  KKswie.  o< 
2  Cowen,  522.  (o)  3  Chit.  Cr.  L.  1040. 
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indictnenC  for  forgery,  signifies  the  substance  of  an  instniment  as  it  ap- 
pears on  the  iace  of  it:  tenor  means  an  exact  copy  of  it.(p) 

By  a  decision  of  the  supreme  court  of  this  stale  made  since  the  passage 
of  the  revised  statutes,  it  is  settled  that  in  an  indictment  for  forging  a 
check  on  a  bank,  it  is  sufficient  to  allege  that  the  prisoner  falsely  made, 
foiged  and  counterfeited  a  certain  check,  with  intention  to  defraud,  &c. 
setting  forth  the  check  in  Jubc  verba^  with  the  name  of  the  drawer  as  ap- 
pearing upon  it.  And  it  is  not  necessary  to  allege,  in  the  words  of  the 
statute,  that  it  was  an  instrument  or  writings  being  or  purporting  to  be  the 
act  rfanother^  by  which  a  pecuniary  demand  or  obligation  is  or  purports 
to  be  created,  &c.  or  by  which  rights  or  property  are  or  purport  to  be 
transferred,  &c.  or  in  any  manner  affected.  Nor  is  it  necessary  to  aver 
that  by  such  forgery  any  person  is  bound,  or  in  any  way  injured  in  his 
person  or  property.(9)  It  would  be  as  well  in  point  of  form,  in  such  a 
case,  to  charge  in  the  indictment  that  the  accused  forged  a  certain  paper 
writing  purporting  to  be  an  instrument  in  writing  and  the  act  of  the  party 
whose  name  is  subscribed  to  it,  by  which  a  pecuniary  demand  is  or  pur- 
ports to  be  created,  and  then  to  set  forth  the  instrument  or  writing  in 
h(BC  verba,  (r) 

This  case  also  establishes  the  point  that  an  indictment  under  the  revised 
statutes  is  not  vitiated  by  pursuing  the  forms  under  the  old  statute,  in 
charging  that  the  prisoner  made,  forged  and  counterfeited,  and  caused  or 
procured  to  be  falsely  made,  forged  and  counterfeited,  and  willingly 
assisted  in  the  false  making,  &c. ;  the  latter  charges  being  mere  sur- 
phisage.(t) 

An  indictment  is  good  if  in  it  be  set  forth  the  instrument  or  writing 
alleged  to  have  been  foif[ed,  averring  it  to  have  been  falsely  made  with 
the  intent  to  injure  or  defraud  some  person  or  body  corporate ;  provided 
the  instrument  be  such  as,  on  itsface^  to  show  that  the  rights  or  property 
of  such  person  or  body  may  thereby  be  affected.  It  is  not  necessary  that 
the  facts  and  circumstances  of  the  case  showing  the  intent  should  be  spe- 
cially set  forth  in  the  indictment.  It  is  enough  that  they  be  given  in 
evidence  on  the  trial. (<) 

It  can  never  be  necessary  to  state  both  the  purport  and  tenor ;  that  is 
to  say,  that  the  instrument  purports  to  be  drawn  so  and  so,  and  is  of  the 
tenor  following ;  and  if  in  this  superfluity  of  statement  a  mistake  should 
arise,  the  indictment  will  be  vicious.    For  instance  ;  where  a  person  was 


(p)  1  East's  P.C.  180.    LMch,  758.  (s)  Id.  ib. 

(q)  12  Weod.  426,  People  v.  Ryndert.       (0  81  Wend.  409. 

(r)  Id.  ib. 
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indicted  for  forging  an  acceptance  on  a  certain  bill  of  exchange  purport-- 
ing  to  be  directed  to  one  J.  K.  by  the  name  and  description  of  J.  R.  Esq. 
after  which  the  tenor  of  the  bill  was  set  forth,  from  which  it  appeared 
that  it  was  really  directed  to  J.  R.  and  the  forged  acceptance  was 
made  in  the  name  of  J.  K. ;  the  indictment  was  holden  bad  on  the  ground 
that  the  name  of  one  person  or  thing  cannot  purport  to  be  another,  (ti) 

If  the  instrument  forged  does  not  itself  appear  to  be  such  an  one  as 
the  act  respecting  the  offence  recognizes,  though  in  effect  it  amounts  to 
the  same,  an  averment  of  the  fact  must  be  introduced  ;  and  it  must  thus 
be  shown  on  the  record  that  the  case  is  within  the  statute  on  which  it  is 
framed,  or  it  will  not  suffice  to  prove  it,  however  clearly,  in  evidence.(t;) 
But  extrinsic  facts  are  not  necessary  to  be  stated  except  when  the  op- 
eration of  the  instrument  upon  the  rights  or  property  of  another  is  not 
manifest  or  probable  from  the  face  of  the  writing.  (z<;) 

The  intent  to  defraud  is  essential  to  the  offence,  and  must  therefore 
be  charged  in  the  indictment,  and  proved.(x)  And  the  averment  of  an  in* 
tent  to  defraud  must  be  pointed  at  the  particular  person  or  persons 
against  whom  it  is  meditated.(y) 

Where  the  intent  mentioned  in  the  statute  is  to  defraud  any  particular 
corporation,  &c.,  it  must  of  course  be  so  laid  in  the  indictment.  But 
where  the  intent  is  described  generally,  to  defraud  any  person  or  per- 
sons, it  is  said  by  Mr.  Archbold  to,  be  pi*udent,  in  the  indictment,  to 
charge  the  offence,  in  different  couifts,  to  have  been  committed  with  in- 
tent to  defraud  each  of  the  persons,  partnerships,  or  corporations  that 
might  have  been  defrauded  by  it  if  the  forgery  had  succeeded.(t)  In  a 
late  case  where  the  defendant  was  indicted  for  forging  a  request  from 
the  cashier  of  a  bank  in  Kentucky  to  the  cashier  of  a  bank  in  New- York 
to  deliver  to  engravers  the  plates  of  the  bank,  it  was  held  that  it  was  not 
necessary  to  aver  in  the  indictment  that  the  Bank  of  Kentucky  was  a 
corporation  duly  created ;  but  that  it  was  enough  to  allege  that  the  in- 
strument set  forth  was  falsely  made,  with  the  intent  to  injure  and  dcs 
fraud  the  bank ;  and  that  under  such  allegation  an  exemplification  of  the 
act  of  incorporation  was  admissible  in  evidence.(a) 

It  seems  that  the  uttering  here  of  a  counterfeit  foreign  bank  bill,  the 
circulation  of  which  is  made  illegal  by  statute,  would  be  deemed  an  of- 
fence within  our  statute  if  laid  to  have  been  done  with  the  intent  to  de* 


(«)  2  Leach,  590.  (x)  Roscoe*f  Cr.  £t.  400.    8  Chit  Cr. 

»  3  Chit  Cr.  L.  1041.    Arch.  Cr.  PI.    L.  1042,  note  B. 
A.  (y)  2  East'e  P.  C.  088. 

(10)  21  Wend.  409.  (x)  Arch.  Cr.  PI.  288. 

(a)  21  Wend.  409. 


Digitized  by 


Google 


Oh.  IF.}  OF  FELONIES.  110 

fraud  Ae  bcoA;  though  the  indictment  woaM  be  bad  if  the  bill  was  laid 
to  have  been  passed  with  the  intent  to  defraud  the  receiver  of  the  bill.(fr) 

In  the  statement  of  the  names  of  the  parties  defrauded,  the  same  rules 
apply  which  govern  other  offences.  Certainty  to  a  common  intent  is 
8ufficient(c) 

If  tho  instrument  forged  be  in  a  foreign  language,  there  must  be  an 
English  translation  of  it,  in  the  indictment,  (t/) 

The  state  courts  have  jurisdiction  to  punish  the  uttering  and  publish- 
ing counterfeit  bills  of  the  Bank  of  the  United  States,  as  well  as  of  other 
counterfeits  of  the  currency  of  the  states,  (e) 

In  indictments  for  forgery  it  is  usual  and  prudent  to  add  a  second 
count  for  knowingly  uttering  the  forged  instruments,  lest  the  prosecutor 
should  (ail  in  proof  of  the  actual  forgery.(/) 

The  conclusion  of  the  indictment  should  be  against  the  peace,  ftc., 
and  contrary  to  the  form  of  the  statute,  (g^) 

The  venue  in  indictments  for  foi^ery  must  be  laid  in  the  county  where 
the  offence  is  committed ;  as  the  indictment  can  only  be  preferred  and 
trial  had  in  that  county.  Thus,  where  a  note  with  forged  endorsements 
is  sent  by  the  defendant  per  mail  from  one  county  to  an  individual  in 
another  county  for  the  purpose  of  obtaining  credit  upon  it,  the  proper 
place  of  trial  is  the  county  to  whkh  the  note  vxzs  sent ;  the  ofllence  not 
being  consummated  until  the  note  is  received  by  the  person  to  whom  the 
note  was  transmitted.(A) 

The  fact  of  forging  a  note  within  a  particular  county  cannot  be  infer- 
red from  its  having  been  uttered  therc.(t) 

By  the  revised  statutes  it  is  provided  that  the  indictment  may  contain 
counts  for  the  different  degrees  of  forgery  or  for  any  of  them.(A) 

1 0th.  Evidence.']  The  evidence  in  forgery  must  support  the  material 
£ict8  stated  in  the  indictment ;  and,  as  we  have  before  remarked,  it  is 
essentially  necessary  that  the  proof  should  tally  with  the  averment  of  the 
intent  to  defraud. 

As  to  who  may  be  witnesses  in  cases  of  forgery,  the  rule  is  established 
io  this  state,  that  the  person  whose  name  has  been  forged  is  a  compe- 
tent  witness,  on  the  trial  of  an  indictment,  to  prove  the  forgery.  (/)  And 
be  is  conndered  the  best,  but  not  the  only  competent  witness,  to  prove 


(6)  21  Wend  509.  {$)  3  Chit  Cr.  L.  1042,  a. 

(c)  8  Chit.  Cr.  L.  1042.  (X)  21  Wend.  509. 

{d)  2  Rugs,  on  Cr.  360.  (t)  5  Pick.  279. 

(e)  2  Baily'i  Rep.  44.    1  Blackf.  Rap.        {k)  2  R.  S.  728,  §  51. 
198.  (0  People  V.  Dean,  6  Cowen,  27. 

(/)  Arch.  Cr.  PI.  289.  John.  902, 
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the  offence.  (i7i)  Thus,  in  cases  of  finery  of  bank  notes,  where  the  offi- 
cers of  the  bank,  whose  names  are  fiHf;ed,  are  not  within  the  process  of 
the  court,  the  testimony  of  other  witnesses  who  have  a  general  know- 
ledge  of  the  signatures  of  such  officers,  is  admissible,  (n) 

Proof  of  the  act  of  forgery,']  It  is  seldom  that  direct  evidence  can  be 
given  of  the  act  of  forgery.  In  the  case  of  negotiable  securities,  the  ev- 
idence  is  usually  applied  to  the  uttering  rather  than  to  the  forging ;  al- 
though both  are  generally  charged.  Where  the  instrument  is  not  of  a 
negotiable  nature,  as  in  the  case  of  a  bond  or  will,  after  proof  that  it 
has  been  forged  by  some  one,  a  strong  presumption  necessarily  arises 
against  the  party  in  whose  favor  the  forgery  is  made,  or  who  has  the 
possession  of  it,  and  seeks  to  derive  benefit  from  it.  Evidence  that  the 
forged  instrument  is  in  the  hand-writing  of  the  prisoner,  must,  if  unex- 
plained, be  necessarily  strong  evidence  of  his  guilt.(o) 

In  the  description  of  the  act  of  forging,  it  will  not,  in  general,  be  a  ma- 
terial variance,  if  words  are  added  which  are  not  in  the  statute.  Thus,  an 
indictment  on  the  1 1  Geo.  4,  and  1  W.  4,  c.  66,  which  statute  only  uses  the 
word  ybr^e,  was  held  good,  though  the  words  ^  foi^ged  and  counterfeited?^ 
were  employed  in  the  indictment,  and  that  the  word  '*  counterfeited'' 
might  be  rejected. (/>) 

Proof  of  the  altering  of  a  part  of  a  genuine  instrument  will  support 
an  indictment  charging  the  defendant  with  having  forged  the  instrument 
itself.  As  where  the  indictment  charged  the  defendant  with  having 
forged  and  counterfeited  a  bill  of  exchange,  it  was  held  that  evidence  of 
his  having  altered  the  bill  from  ten  pounds  to  fifty,  supported  the  indict- 
ment ;  even  although  the  statute  on  which  the  indictment  was  framed 
contained  the  word  ^  alter**  as  well  as  the  word  **  forge.''(9)  It  is  more 
usual,  however,  and  perhaps  more  prudent,  at  least  in  one  set  of  counts 
to  charge  it  as  an  alteration  merely,  and  to  allege  the  alteration  spe- 
cially. But  there  is  no  doubt  that  the  slightest  alteration  of  a  genuine 
instrument,  in  a  material  part,  whereby  a  new  operation  is  given  to  it,  is 
a  foiigery.(r) 

But  where  the  forgery  is  of  a  more  addition  to  the  instrument, 
and  which  has  not  the  effect  of  altering  it,  but  is  merely  collateral  to  it ; 
as,  for  instance,  a  foi^ged  acceptance  or  endorsement  to  a  genuine  bill  of 
exchange ;  proof  of  the  forgery  of  the  addition  will  not  support  an  in- 


(m)  2  Russ.  on  Cr.  878.  (o)  Roscoe'i  Cr.  £v.  396.  2  Stark.  £v. 

(n)  2  Pick.  50.  6  Serg.  ^Rawla,  568.    831,  2d  ed. 
2  N.  Hamp.  R.  480.    2  SUik.  £?.  585,       (p)  Id.  ib.    6  Car.  &  Pavae,  868. 
a.  (b).    8  QkaL  Cr.  L.  1044,  n.  A.  (q)  2  Eait'i  P.  C.  979. 

(r)  Arch.  Cr.  PL  289. 
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dictment  charging  the  forgery  of  the  entire  instrument.  The  forgery  of 
such  addition  must  be  specially  alleged,  and  must  be  proved  as  laid.(j) 
Forging  the  signature  of  the  drawer  to  a  bill  of  exchange,  is  the  same 
precisely  as  foiging  the  entire  bill,  and  may  be  laid  as  8uch.(<) 

On  a  charge  of  uttering  and  publishing  a  promissory  note  with  the 
Dames  of  several  persons  upon  it  as  endorsers,  all  which  endorsements 
are  alleged  to  be  forged,  it  is  not  necessary,  for  the  purpose  of  sustaining 
the  indictment,  to  prove  all  the  endorsements  to  be  forgeries.  It  if 
enough  that  one  or  more  are  shown  to  be  such.(t<) 

Proof  (^  the  uttering,']  By  our  statute  a  distinction  is  made  between 
uttering  and  offering  forged  instruments.  The  section  which  relates  to 
uttering,  uses  only  the  words  **  uttering  and  publishing  as  true  ;**  and  un- 
doubtedly contemplates  a  completion  of  the  act,  or  the  carrying  into  full 
effect  the  fraudulent  intention.  Whereas,  the  **  offering  for  sale,  exchange 
or  delivery,''  any  forged  instrument,  is  provided  for  in  another  section, 
and  punished  in  a  different  manner,  (v)  The  indictment,  therefore,  should 
contain  separate  counts  for  "offering"  and  for  " uttering.''  Under  the 
first  mentioned  count,  the  prosecutor  may  give  in  evidence  that  tha  de- 
fendant offered  to  sell,  exchange  or  deliver  the  counterfeit  instrument  for 
any  consideration  whatever ;  and  under  the  second,  that  he  actually  passed 
it,  or  uttered  and  published  it  as  true.  And  whenever  there  is  any  reason 
to  doubt  whether  the  uttering  can  be  proved,  it  will  be  safer  to  add  a 
count  for  the  "  offering"  merely.  Thus,  where  the  prisoner  was  indicted 
for  uttering  counterfeit  coin,  and  the  proof  was  that  he  took  the  coin  to 
the  house  of  a  certam  woman,  who  had  agreed  to  take  it  at  a  certain 
rate,  and,  while  engaged  in  counting  the  coin,  they  were  interrupted  by 
the  officers,  before  she  could  pay  for  those  she  had  selected,  it  was  held 
that  it  was  not  a  case  of  uttering,  and  the  prisoner  was  acquitted.(u)) 

Upon  an  indictment  for  uttering,  the  prosecutor  must  prove  the  act  of 
uttering,  &c.  as  charged  ;  that  the  money  or  instrument  was  counterfeit, 
and  that  the  prisoner  knew  it  to  be  such.(x)  And  the  intent  to  defraud 
must  also  be  proved. 

It  seems  that  the  mere  showing  of  a  false  instrument,  with  intent  there* 
by  to  gain  credit,  is  not  an  offence  within  the  statutes  against  forgery.(y) 

Proof  of  uttering  a  forged  acceptance  will  not  support  an  indictment 
charging  the  prisoner  with  uttering  a  forged  hHl.{z) 


(•)  Rosi.  &  Ry.  C.  C.  251.  (to)  1  Leach,  807. 

(0  1  Leach,  57.  (x)  Roicoe'i  Cr.  Ev.  800. 

(«)  31  Wend.  509.  (y)  Idem,  898. 

(«)  9  R.  S.  674,  $§  89,  40;  673,  §  82,  (s)  6  Car.  &?.  148. 
•■b.3. 
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Where  the  prisoner  presented  a  bill  for  paymentt  with  a  foi^ged  en- 
dorsement upon  it,  of  a  receipt  by  the  payee,  and  on  the  person  to  whom 
it  was  presented  objecting  to  a  variance  between  the  spelling  of  the 
payee's  name  in  the  bill  and  in  the  endorsement,  altered  the  endorsement 
into  a  receipt  by  himself  for  the  drawer,  it  was  ruled  that  the  presenting 
of  the  bill  before  the  objection,  was  a  sufficient  uttering  of  the  forged  en- 
dorsement, (a) 

"  Where  several  persons  are  charged  with  an  uttering,  it  must  appear 
either  that  they  were  all  present,  or  so  near  to  the  party  actually  utter- 
ing, as  to  be  able  to  aiford  him  aid  and  assistance.(6) 

Proof  of' the  intent  to  defraud."]  The  proof  of  the  fraudulent  intent 
must  tally  with  the  averments  in  the  indictment,  otherwise  the  prisoner 
will  be' entitled  to  an  acquittal,  (c)  The  intent  is  mostly  evidenced  by 
the  act  itself,  which  from  its  nature  leaves,  in  general,  no  room  for  doubt 
upon  the  point.  The  inference  is  frequently  confirmed  by  the  conduct 
and  behavior  of  the  guilty  party,  in  the  artifices  and  falsehoods  which  he 
employs  for  the  purpose  of  effecting  his  object,  or  of  avoiding  detection. 
The  subsequent  uttering  or  publication  of  the  forged  instrument  is  admis- 
sible, and  strong  evidence  to  prove  the  original  design  of  forging  the  in- 
strument, and  whether  the  making  or  uttering  of  a  forged  instrument  be 
done  with  an  intent  to  injure  a  particular  person,  as  alleged,  is  matter  of 
evidence  for  a  jury.(d) 

As  to  the  person  intended  to  be  defrauded.]  It  is  sufficient  in  the  indict- 
ment to  aver  a  general  intent  to  defraud  a  certain  person,  (e)  In  order 
to  find  the  intent  to  defraud  a  particular  person,  it  is  not  necessary  that 
there  should  be  evidence  to  show  that  the  prisoner  had  that  particular 
person  in  contemplation  at  the  time  of  the  forgery.  It  is  sufficient  if  the 
forgery  would  have  the  effect  of  defrauding  him ;  for  the  prisoner,  in  pre- 
sumption of  law,  intends  that  which  is  the  natural  consequence  of  his 
acts.(/)  So  where  the  prosecutor  swore  that  he  did  not  believe  the  pris- 
oned had  forged  the  instrument  with  intent  to  defraud  him,  (as  charged,) 
yet  the  prisoner  being  convicted,  the  court  wei'e  of  opinion  the  conviction 
were  right ;  the  immediate  effect  of  the  act  being  the  defrauding  of  the 
prosecutor,  (g-) 

Where  the  intent  is  laid  to  be  to  defraud  a  corporation^  it  must  be 
proved  that  it  was  to  defraud  them  in  their  corporate  capacity.     If  it  ia 

(a)  ArscoU'8  case,  6  Car.&  P.  408.  (d)  Roscoe's  Cr.  Et.  400. 

(6)  Roscoe,  801.    Russ.  %l  Ry.  O.  €.  U)  1  Leaefa;  77. 

5U{,  113.    2  East's  P.  G  974.  (J)  Rusi.  &  Ry.  C  C.  291. 

(c)  2  East's  P.  C.  988.  {g)  Idem,  169. 
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stated  as  an  intent  to  defraud  them  in  their  individual  capacities,  and  it 
should  appear  in  evidence  that  it  was  to  defraud  them  in  their  corporate 
capacity,  the  variance  would,  as  it  seems,  be  fatal.  (A)  And  this  distinc- 
tion between  incorporated  and  unincorporated  companies  should  be  ob- 
served in  drawing  the  indictment,  viz :  that  in  the  case  of  a  corporation 
the  corporate  property  belongs  to  the  whole  corporation,  as  a  body ;  but 
where  the  parties  are  not  incorporated  it  is  the  property  of  the  several 
individuals,  and  it  must  be  so  alleged,  (t) 

On  an  indictment  here  against  a  person  for  having  in  his  possession 
with  intent  to  pass,  forged  bank  notes  purporting  to  have  been  issued  by 
a  banking  corporation  of  another  state,  it  is  not  necessary  to  show  that 
there  is  in  fact  such  a  corporation  in  existence ;  at  all  events,  proof  of 
the  most  general  character,  of  its  existence,  is  sufficient.(ft) 

Proof  of  the  identity  of  the  party  whose  name  is  forged,']  It  is  essential 
to  prove  the  falsity  of  the  instrument,  either  by  showing  that  the  writing 
is  not  that  of  the  person  by  whom  it  purports  to  have  been  made,  or  by 
showing  that  no  such  person  exists.  (/)  Or  where  the  instrument  is  in 
the  name  of  the  party  himself,  by  showing  that  he  put  it  off  fraudulently! 
as  being  the  act  of  another  person.  Where  the  name  forged  is  that  of 
an  existing  person,  it  Is  necessary  to  disprove  the  making  of  the  instru- 
ment in  question  by  him.(m) 

In  Sponsonby*s  case^{n)  in  order  to  identify  the  person  whose  name 
was  forged  as  the  endorser  of  a  bill,  it  was  thought  necessary  to  call  the 
drawer,  for  the  purpose  of  showing  that  the  individual  in  question  was 
the  party  really  connected  with  the  bill  The  bill  had  been  sent  to 
Pearce,  the  payee  and  endorser,  an  intimate  friend  of  Davis  the  drawer; 
but  it  never  came  to  his  hands,  and  il  was  proved  to  have  been  uttered 
by  the  prisoner,  with  the  endorsement  **  William  Pearce"  upon  it.  Davis 
was  not  called,  and  the  testimony  of  Pearce  was  rejected  by  the  court ; 
for  although  it  might  not  be  his  hand-writing,  yet  it  might  be  the  hand* 
writing  of  a  William  Pearce,  or  as  he  had  not  been  proved  to  be  the  per- 
son intended  as  the  payee  of  the  bill,  it  might  be  the  hand-writing  of  the 
William  Pearce  to  whom  the  bill  was  made  payable.  The  prisoner  was 
accordingly  acquitted.  But  where  the  prisoner  represented  that  a  note 
parporting  to  be  signed  by  William  Holland,  was  drawn  by  William  Hol- 
land who  kept  the  BulPs  Head  at  T.,  it  was  held  sufficient  to  call  the 
W.  H.  of  the  BulPs  Head  to  show  that  the  note  was  not  signed  by  him ; 


ik)  Roscoe's  Cr.  £v.  401.  (/)  2  Stark.  £v.  334,  2d  ed. 

(t)  Ibid.    1  Leach,  366, 513.  2  East's        (m)  Roscoe's  Cr.  Ev.  402. 
P.  C.  991.  (n)  1  Leach,  332.    2  East's  P.  C.  996. 

(Jk)  21  Wend.  809. 
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although  there  was  another  person  of  the  name  of  WiUiam  Holland  living 
at  T.(o) 

The  identity  of  the  party  whose  name  is  forged  may  also  be  established 
by  the  admission  of  the  prisoner  himself.  (77) 

Where  it  appears  that  there  are  persons  in  existence  residing  at  the 
place  which  the  forged  instrument  refers  to,  proof  must  be  made  that 
those  persons  are  not  in  fact  the  real  persons  referred  to,  although  in 
some  respects  they  may  be  misdescribed.(7) 

Proof  of  the  forged  instrumenL']  The  method  of  describing  the  forged 
instrument  in  the  indictment  has  been  already  stated.  It  is  unnecessary, 
therefore,  to  say  more  under  this  head  than  that  the  proof  must  corrcs- 
jiond  with  such  description.  It  may  be  proper  to  observe,  however,  that 
as  a  general  rule,  the  forged  instrument  itself  should  be  produced  on  the 
trial  or  examination,  if  possible,  before  parol  evidence  can  be  given  of 
its  contents.  And  this,  upon  the  principle  that  the  best  evidence  the  na- 
ture of  the  case  admits  must  be  produced.(r)  But  where  the  instrument 
alleged  to  be  forged,  has  been  lost,  destroyed,  in  the  hands  of  the  of- 
fender, or  secreted  to  protect  him,  the  person  whose  name  is  charged  to 
have  been  forged,  and  who  had  seen  and  copied  the  instrument,  is  a  com. 
petent  witness  to  prove  it  forged ;  and  the  production  of  the  instrument 
Itself  will  be  dispensed  with.(^)  And  the  fact  that  the  forged  instrument 
was  in  the  possession  of  the  party  at  the  time  he  uttered  and  published 
it,  18  prima  facie  evidence  that  it  continues  under  his  control  at  the  time 
of  the  trial.(0 

Proof  of  guilty  knowledge,'}  Where  the  prisoner  is  charged  with  ut- 
tering or  putting  off  a  forged  instrument,  knowing  it  to  be  forged,  evi- 
dence of  that  guilty  knowledge  must  be  given  on  the  part  of  the  prose- 
cution ;  and  for  that  purpose  the  uttering  or  having  possession  of  similar 
forgeries  will  be  admi8sible.(u)  And  for  the  same  purpose,  evidence 
that  other  notes  of  the  same  fabrication  had  been  found  on  the  files  of  the 
bank  with  the  prisoner*s  name  on  the  back  of  them,  is  admissible.(i7)  So 
evidence  of  a  prisoner's  false  declarations  relating  to  a  forged  bank  note 
uttered  by  him  ;(w)  or  of  a  prisoner's  endeavors  to  engage  a  person  to 


(0)  1  Moo 

(p)  2£asi 

2  id.  856,  n. 


Moody's  C.  C.  265.  (t)  2  Cowen,  522. 

East's  P.  C.  997.    1  Leach,  232.        (u)  Hotcoe'i  Cr.  Ev.  409. 


(t))  Ru88.  &  Ry.  C.  C.  132,  120. 
Rust.  &  Ry.  C.  C.  436.    3  Bred.    Camp.  324,  S.  C.    3  Chit  Cr.  L,   "' 
Inf.  197.  note  B. 


(r)  2  Cowen,  525.  (w)  5  Day's  Rep.  175. 

(f )  3  Mats.  Rep.  82.    2  Cowea,  522. 
8  MaM.  Rep.  110.    16  Wend.  53. 
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procure  for  him  counterfeit  money,  of  his  declared  intention  to  become 
acquainted  with  a  counterfeiter,  and  to  remove  to  a  place  near  to  his  resi* 
dence — ^is  proper  as  going  to  show  a  guilty  knowledge.(x)  And  on  an 
indictment  for  counterfeiting  money,  possession  of  instruments  for  coin- 
ing, is  admissible,  (y) 

But  evidence  of  the  previous  uttering  of  counterfeit  money,  is  subject 
to  observation  as  to  the  weight  of  it,  which  will  be  more  or  less  conside- 
rable,  according  to  the  number  of  the  notes,  the  distance  of  time  at  which 
they  had  been  put  off,  and  the  prisoner's  situation  in  life,  so  as  to  make  it 
more  or  less  probable  that  so  many  notes  could  pass  through  his  hands  in 
the  course  of  business. (t)  But  the  notes  must  be  produced,  or  proved 
to  be  destroyed,  or  in  the  prisoner's  possession,  and  not  produced,  on  n<^ 
tice.(a)  If  the  passing  of  the  other  notes  be  at  a  remote  period,  it  is  not 
sufficient.  (6) 

But  proof  of  the  scienter^  (or  guilty  knowledge,)  is  not  admissible 
before  the  principal  charge*  is  established.(c)  Not  only  is  evidence 
of  the  act  of  passing  other  forged  notes  admissible  to  prove  the  pris- 
oner's guilty  knowledge,  but  proof  of  his  general  demeanor  on  a  for- 
mer occasion,  will  be  received  for  the  same  purpose. ((/)  Yet  what 
was  said  at  another  time,  by  the  prisoner,  respecting  other  utterings, 
is  inadmissible,  (e) 

The  possession  also  of  other  forged  notes  by  the  prisoner,  is  evidence 
of  his  guilty  knowledge.(/)  In  order,  however,  to  render  such  evidence 
admissible,  it  must  be  proved  in  the  regular  manner  that  the  other  notes 
were  forged.  (§•) 

On  indictments  for  uttering  counterfeit  coin,  knowing  it  to  be  counter- 
feit, it  is  the  practice,  as  in  cases  of  forgery,  to  receive  proof  of  more 
than  one  uttering  committed  by  the  party  about  the  same  time,  though 
only  one  uttering  be  charged  in  the  indictment. (A) 

Proof  with  regard  to  principals  and  accessaries.ll  Although  in  general 
it  is  necessary,  in  order  to  render  a  party  guilty  as  principal  in  an  offence 
that  he  should  have  been  present  at  the  commission  of  the  complete  act, 
yet  it  is  otherwise  in  a  forgery,  where  a  person  may  incur  the  guilt  of  a 
principal  by  bearing  a  part  only  in  the  committing  of  the  act,  and  in  the 


(x)  5  lUnd.  Rep.  701.  (c)  6  Idem,  86,  Jonee»  case. 

(•)  2  Contt  Rep.  T76.  (d)  2  Leach,  984. 

(s)  Russ.  k  Ry.  C.  C.  182.  1  Bailey,        (€)  Lewin's  C.  C.  105. 

100.    2  Leigh,  745.  (/)  Rum.  Si  Ry.  C.  C.  121. 

(m)  I  Wheel.  Cr.  Gas.  415.  1  Roger's        (g)  Idem,  245,  Millard's  case. 

C^.  Rec  46.  (k)  I  Huss.  on  Cr.  85.     2  id.  607 

(h)  8  R<^fi'  Cr.  Rec.  148.  Roeeoe'i  Cr.  Et.  69. 
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absence  of  the  other  parties,  and  without  even  a  knowledge  who  they 
are.(t)  But  with  regard  to  uttering  forged  instruments,  it  is  necessary, 
in  order  to  render  a  party  guilty  as  principal,  that  he  should  have  been 
pre8ent.(Ar) 

4.  FALSE  PERSONATING  ANOTHER,  AND  CHEATS. 

The  oflTence  of  falsely  personating  another  for  the  purpose  of  fraud  is 
in  its  nature  nearly  allied  to  forgery,  with  which  it  is  often  accompanied, 
to  give  it  efficacy.  These  offences  have  therefore  been  frequently  in- 
cluded by  the  legislature  in  the  same  enactments,  and  made  felonies  alike 
subject  to  a  capital  punishment.(/) 

Falsely  personating  another  is  a  misdemeanor  at  common  law,  and 
punishable  as  such.(m)  In  most  cases  of  this  kind,  however,  at  common 
law,  it  is  said  that  it  is  usual,  where  more  than  one  are  concerned  in  the 
offence,  to  proceed  as  for  a  conspiracy ;  and  very  few  cases  are  to  be 
found  of  prosecutions  at  common  law  for  false  personation,  (n) 

Cheats,  at  common  law,  are  defined  to  consist  in  the  fraudulent  ob- 
taining  the  property  of  another  by  any  deceitful  and  illegal  practice  or 
token  (short  of  felony,)  which  affects  or  may  affect  the  public.(o) 

At  common  law,  cheats  relate  to  some  matter  of  a  public  concern,  or 
in  regard  to  private  matters,  such  as  are  effected  by  conspiracy  or  false 
tokens,  calculated  in  their  nature  to  deceive  the  public  in  general ;  aa 
selling  by  false  weights  and  measures ;  selling  cloth  marked  with  a  coun- 
terfeit measurer^s  seal ;  or  other  known  general  mark  in  the  trade ;  play- 
ing with  false  dice  ;  doing  judicial  acts  in  the  name  of  others,  &c.  Pri- 
vate cheats  are  also,  in  some  cases,  punishable  at  common  law  ;  as  the 
pretending  to  be,  and  obtaining  credit  as  a  merchant,  by  means  of  forg- 
ed  letters  and  commissions.  But  this  is  upon  the  ground  *hat  the  public 
may  be  affected,  or  that  the  cheat  is  calculated  to  defraud  numbers,  and 
which  ordinary  care  and  caution  cannot  guard  against. 

Where  the  fraud,  at  common  law,  is  charg  d  to  have  been  effected  by 
means  of  a  false  token,  the  token  must  be  such  as  indicates  a  general  in- 
tent to  defraud.  A  mere  privy  token,  or  counterfeit  letters  in  other 
men's  names,  seem  not  to  come  within  the  meaning  of  the  term  false  to- 
ken, as  used  at  common  law.(/>) 

From  the  preceding  observations  it  will  be  seen  that  a  great  number 


(i)  Rus8.  &  Ry.  446.    1  Moody's  C.        (m)  Id.  1010.    2  Rusf .  479. 
C.  804,  807.  (n)  RoMoe'tf  Cr.  Ev.  358. 

{k)  2  East'e  P.  C.  974.  (o)  2  Eait*f  P.  C.  818.    8  Chit  Cr.  L. 

(i)  2  East's  P.  C.  1004.    2  Rum.  on  994,  note  A. 
Cr.  480.  (p)  Davif»  Jurt.  199. 
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of  the  frauds  which  may  be  committed  on  the  ignorant  and  unwary  are 
not  punishable  at  common  law ;  as  the  rule  of  the  common  law  is  con« 
fined  to  those  cases  merely  where  the  deceit  is  of  a  kind  calculated  to 
injure  the  public  in  general,  and  does  not  reach  those  frauds  the  opera- 
tion of  which  can  extend  no  farther  than  the  individuals  affected  by 
them.  This  defect  is,  however,  amply  supplied  by  the  sections  of  the 
revised  statutes  to  which  we  shall  presently  refer,  embracing  a  class  of 
cases  as  to  which  the  common  law  is  silent,  and  extending  its  provisions 
to  all  cheats  by  false  pretences. 

Under  the  head  of  cheats  every  species  of  defrauding  another  by 
means  of  fabe  pretences^  or  false  tokens ;  or  as  it  is  sometimes  termed, 
swindling^  will  be  considered. 

By  the  article  of  the  revised  statutes  respecting  the  false  personating 
of  another,  and  cheats,  it  is  provided  that  every  person  who  shall  falsely 
represent  or  personate  another,  and  in  such  assumed  character  shall, 
1.  Marry  another ;  or  2.  Become  bail  or  surety  for  any  party  in  any 
proceeding,  civil  or  criminal,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety ;  or  3.  Confess  any  judgment ;  or  4.  Acknowl- 
edge the  execution  of  any  /conveyance  of  real  estate,  or  of  any  other  in- 
strument which  by  law  may  be  recorded ;  or  6.  Do  any  .other  act  in  the 
course  of  any  suit,  proceeding,  or  prosecution,  whereby  the  person  so 
represented  or  personated  may  be  made  liable  in  any  event,  to  the  pay- 
ment of  any  debt,  damages,  costs,  or  sum  of  money,  or  his  rights  or  in- 
terests may  in  any  manner  be  affected,  may  be  imprisoned  in  a  state 
prison  for  a  term  not  exceeding  ten  years.  ((7) 

But  no  indictment  for  marrying  another  in  an  assumed  character  shall 
be  found,  unless  upon  complaint  of  the  injured  party,  and  within  two 
years  after  the  commission  of  the  offence,  (r) 

Every  person  falsely  representing  or  personating  another,  and  in  such 
assumed  character  receiving  any  money  or  valuable  property  of  any  de- 
scription intending  to  be  delivered  to  the  individual  so  personated,  is  to 
be  punished  in  the  same  manner  and  to  the  same  extent  as  for  stealing 
such  money  or  property.  («) 

By  the  51st  section,  the  fraudulent  production  of  an  infant,  falsely  pre- 
tending it  to  have  been  bom  of  parents  whose  child  would  be  entitled  to 
a  share  of  any  personal  estate,  or  to  inherit  any  real  estate,  with  the  in- 
tent of  intercepting  the  inheritance  of  any  such  real  estate,  or  the  distri- 


(q)  2  R.  8.  676,  §  48.  (•)  Idem,  §  50, 

(r)  Idem,  §  49. 
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button  of  any  such  personal  property  from  the  person  entitled  thereto,  is 
punishable  by  imprisonment  in  a  state  prison  not  exceeding  ten  years. (<) 

By  the  52d  section  it  is  provided,  that  every  person  to  whom  an  infant 
under  the  age  of  six  years  shall  be  confided,  for  nursing,  education,  or  any 
other  purpose,  who  shall,  with  intent  to  deceive  any  parent  or  guardian  of 
such  child,  substitute  and  produce  to  such  parent  or  guardian  another  child 
in  the  place  of  the  one  so  confided,  shall  be  imprisoned  not  exceeding 
seven  years,  (ti) 

The  section  respecting  false  pretences^  or  swindling,  is  as  follows : 

Every  person  who,  with  intent  to  cheat  pr  defraud  another,  shall  de- 
sigriedly,  by  color  of  any  false  token  or  writing,  or  by  any  other  false 
pretence,  obtain  the  signature  of  any  person  to  any  written  instrument, 
or  obtain  from  any  person,  any  money,  personal  property,  or  valuable 
thing ;  shall  be  punished  by  imprisonment  in  a  slate  prison  not  exceed- 
ing three  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  three  times  the  value  of  the  money,  property,  or  ihing,  so 
obtained  ;  or  by  both  such  fine  and  imprisonment,  (i;) 

If  the  false  token  by  which  such  money  or  property  is  obtained,  be  a 
promissory  note,  or  other  evidence  of  debt,  purfK>rting  to  have  been  issued 
by  any  bank  or  monied  corporation  not  in  existence,  the  punishment  is 
increased  to  imprisonment  not  exceeding  seven  years. (a?) 

Previous  to  the  revised  statutes,  the  false  personating  of  another  in  mar- 
rying, was  only  a  misdemeanor.  The  other  cases  of  false  personation 
mentioned  in  the  48th  section  of  the  statute  are  offences  against  public 
justice,  and  were  felonies  before  the  revised  statutes  were  passed.  It 
has  been  decided,  under  the  English  statute,  which  is  similar  to  ours,  that 
the  mere  personating  of  bail  before  a  judge  at  chambers,  which  is  not 
filed  of  record,  is  a  misdemeanor  only.(x)  And  if  bail  be  put  in  under 
feigned  names,  there  being  no  such  persons  to  be  defrauded,  it  is  not 
a  felony,  (y) 

Upon  a  prosecution  for  a  false  personation,  either  under  the  48th  or  50th 
sections  of  the  statute,  there  must  be  some  evidence  to  show  that  there  was 
some  person  of  the  name  and  character  assumed,  who  was  either  enti- 
tled, or  might,  prima  facie  at  least,  be  supposed  to  be  entitled  to  receive 
the  money  or  property  delivered  ;  or  who  was  in  a  situation  to  be  made 
liable  to  the  payment  of  any  debt,  6cc.    But  it  has  been  held  that  the  of- 


(t)  2  R.  S.  676,  §  51.  (w)  Idem,  §  54. 

(tf)  Idem,  §  52.  (x)  1  Hale,  696.    2  Sid.  90. 

(v)  Idem,  §  58.  (y)  1  Str.  884. 
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feoce  is  (be  same,  though  the  person  personated  was  dead  at  the  time  of 
the  offence  committed.  («) 

The  51st  and  52d  sections  relate  to  cases  which  were  not  felonies 
previous  to  the  revised  statutes,  and  for  which  no  provision  was  made  in 
any  previous  statute ;  though  such  offences  would  probably  have  amount- 
ed to  misdemeanors  at  common  law. 

It  has  been  decided  that  the  53d  and  54th  sections  of  the  statute, 
which  relate  to  obtaining  goods  by  false  pretences,  extend  to  every  case 
where  a  party  has  obtained  money  or  goods  by  falsely  representing  him- 
self  to  be  tn  a  situation  in  xchicJi  he  is  not,  or  by  falsely  representing  any 
occurrence  that  has  not  happened,  and  to  which  representation  persons  of 
ordinary  caution  may  give  credit,  (a) 

In  an  indictment  for  obtaining  goods  by  false  pretences,  all  the  false 
pretences  relied  on  to  sustain  the  indictment  and  to  convict  the  accused,  . 

must  be  specially  negatived ;  but  to  authorize  a  conviction,  it  is  not  neces-  /^ 

sary  to  prot>e  all  the  pretences  laid  in  the  indictment  to  hQ  false,  unless  all  ^ 

are  material  to  constitute  the  offence  charged.  (6) 

Where  one  or  more  of  the  pretences  are  proved  to  be  false,  and  those  >i 
are  sufficient,  per  se,  to  constitute  the  offence,  the  accused  will  be  con-* 
victed,  notwithstanding  there  is  no  proof  that  the  other  pretences  alleged  / 
in  the  indictment  are  false.(c)    Nor  is  it  necessary  to  a  conviction  that 
the  pretences  proved  to  be  false  should  be  the  sole  or  only  inducement  to 
the  credit,  or  delivery  of  the  property.     It  is  enough  if  they  had  so 
material  an  effect  in  procuring  the  credit  or  inducing  a  delivery  of  the"*  ^ 
property,  that  without  their  influence  upon  the  mind  of  the  party  defraudj^  ^ 
ed,  he  would  not  have  given  the  credit,  or  parted  with  the  property.(d)     I^ 

In  an  indictment  under  the  statute*  for  obtaining,  by  false  pretences, 
the  signature  of  a  person  to  a  written  instrument,  it  is  not  nece^ry  to 
charge  loss  or  prejudice  to  have  been  sustained  by  the  prosecutor,  n  The 
ofience  is  complete  when  the  signature  is  obtained  by  false  pretenei^> 
with  intent  to  cheat  or  defraud.(e)  But  it  has  been  decided  by  the  su- 
preme court,  in  a  more  recent  case,  that  to  bring  a  case  within  the  stat- 
ute, the  instrument  must  be  of  such  a  character  as  that  it  may  work  a 
prejudice  to  the  property  of  the  person  signing  it,  or  some  other  per- 
soa(/) 

The  obtaining  of  an  endorsement  to  a  promissory  note  by  false  pre- 


(*)  Ross.  &  Ry.  C.  C.  324,  827.  id)  11  Wend.  567. 

(«)  11  Wend.  567.    3  T.  R.  93.  (e)  Id.  18. 

(6i  Id.ib.  (/)  17  id.  540. 
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tences,  and  with  a  fraudulent  intent,  and  which  the  party  obtaining  it 
has  actually  used  for  his  own  benefit,  is  obtaining  money^  goods^  or  cAot- 
tels  or  other  effects^  by  false  pretences,  within  the  spirit  of  the  statute. 
The  word9  other  effects^  in  our  statute,  are  equivalent  to  the  words  or  other 
valuable  tlnng^  in  the  British  act.  But  whether  a  note  or  endorsement 
of  which  no  use  has  been  made  can  be  considered  either  money,  goods, 
chattels,  other  effects,  or  valuable  thing,  seems  somewhat  doubtful,  (g^) 

By  the  revised  statutes,  the  obtaining,  by  false  pretences,  the  signature 
of  another  to  a  written  instrument,  is  classed  with  the  obtaining  of  money 
by  false  pretences* 

A  writing  in  the  form  of  a  bond,  not  having,  or  purporting  to  have, 
the  signature  of  any  person  attached  to  it,  is  not  a  false  writing,  within 
the  meaning  of  the  statute.  To  constitute  it  such,  it  must  be  some  in* 
strument,  letter,  or  other  writing  false  in  fact,  but  purporting  to  have 
been  signed  by  some  person,  and  to  be  his  act^  and  so  framed  as  to  have 
more  weight  and  influence  in  effecting  the  fraud  of  obtaining  a  signature 
to  a  written  instrument,  or  obtaining  goods,  &c.  than  the  mere  naked 
assertion  of  the  party  defrauding.  (A) 

As  to  the  ttme  when  the  false  representations  are  made,  it  has  been 
decided  in  a  late  case,  by  the  court  of  errors,  that  if  the  false  pretences 
are  not  made  until  after  the  goods  are  actually  delivered,  and  the  sale  10 
complete,  the  person  cannot  be  convicted  of  obtaining  the  goods  by  false 
pretences.(i) 

Where  a  signature  to  a  note  has  been  obtained  by  false  pretences,  and 
the  party  defrauded  has  been  obliged  to  pay  the  note,  the  indictment 
may  charge  the  sum  paid  to  have  been  obtained  by  false  pretences ; 
without  setting  forth  the  obtaining  of  the  signature.  (A) 

An  indictment  will  not  lie  for  obtaining  money  by  false  pretences, 
where  the  money  is  parted  with  as  a  charitable  donation,  although  the 
pretences  moving  to  the  gift  are  false  and  fraudulent(/) 

The  term  **  false  pretences,"  used  in  the  statute,  is  of  great  latitude. 
It  includes  every  extortion  of  money  or  goods  with  an  intent  to  defraud ; 
and  was  used  to  protect  the  weaker  part  of  mankind  ;  because  all  are 
not  equally  prudent.  It  seems  difllcult,  therefore,  to  restrict  the  inter- 
pretation of  it  to  such  false  pretences  only  against  which  ordinary  pru- 
dence cannot  be  supposed  sufficient  to  guard,  (m)    Barely  asking  another 


(ir)  9  Wend.  188.  (i)  17  id.  Ul. 

(K)  13  Id.  311.  (m)  2  East'e  P.  C.  ch,  18,  •.  8.    S  T. 

(t)  14  Id.  546.  R.  108. 

{k)  13  Id.  87.    And  see  13  id.  811,  as 
to  fonn  of  indictmsnt  for  this  offonce. 
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for  a  warn  of  money  is  not  sufficient ;  but  some  pretence  must  be  used, 
and  tbat  pretence  false ;  and  the  intent  to  defraud  is  neccsnry  to  consti- 
tute the  crime.  If  the  intent  be  made  out,  and  the  false  pretence  used 
in  order  to  effect  it,  it  brings  the  case  within  the  statute.(n) 

It  is  not  necessary  that  the  false  pretence  should  be  in  words.  Thus, 
if  a  person  obtain  goods  from  another  and  gives,  in  pa>'ment,  a  check 
upon  a  banker  with  whom  he  has  no  cash  and  keeps  no  account,  it  is  a 
fidse  pretence  within  the  meaning  of  act  (o)  And  so  where  the  prisoner 
obtained  money  from  the  keeper  of  a  post  office,  by  aAuming  to  be  the 
person  mentioned  in  a  money  order,  which  he  presented  for  payment ; 
though  he  made  no  false  declaration  or  assertion,  in  order  to  obtain  the 
money.(p)  This  offence,  however,  would  more  properly  come  within 
the  section  of  the  statute  respecting  false  personation. 

And  where  the  prisoner  obtained  pay  for  the  carriage  of  goods,  upon 
the  false  pretence  that  he  had  delivered  them  and  taken  a  receipt  for  the 
same,  which  he  had  lost  or  mislaid,  it  was  held  to  be  within  the  statute. (9) 
So  of  the  making  a  false  account  of  the  number  of  workmen  employed 
in  a  certain  business,  by  which  the  prisoner,  who  was  entrusted  to  pay 
them,  obtained  a  larger  sum  than  was  due  to  them  for  their  wages,  (r) 
Obtaining  goods  from  another  under  pretence  that  prisoner  lived  with  A^ 
who  sent  him  for  them ;(«)  obtaining  goods  and  money  upon  a  forged 
note  of  hand  ;{t)  or  upon  a  pretence  by  defendant  that  he  was  entrusted 
by  the  Duke  of  L.,  to  take  some  horses  from  Ireland  to  London  for  himi 
and  tbat  he  had  been  detained  so  k>ng  by  contrary  winds  that  his  money 
was  all  spent  ;(ii)  all  these  cases  were  held  to  come  within  the  act. 

But  the  pretence  must  be  of  some  existing  fact,  made  for  the  purpose 
of  inducing  the  prosecutor  to  part  with  his  property.  Therefore,  a  pre- 
tence that  the  party  would  do  an  act  he  did  not  mean  to  do,  as  a  pre- 
tence to  pay  for  goods  on  delivering,  is  not  a  false  pretence  within  the 
act,  but  merely  a  promise  for  future  conduct.(t7)  The  pretence  must  be  for 
the  purpose  only  of  obtaining  the  property.  Therefore,  a  pretence  to  a 
parish  officer,  as  an  excuse  for  not  working,  that  the  party  has  not  clothes, 
when  he  really  has,  though  it  induce  the  officer  to  give  him  clothes,  is 
not  a  false  pretence  within  the  statute  ;  the  statement  being  rather  a  false 
excuse  for  not  working,  than  a  false  pretence  to  obtain  goods,  (to)     If  a 


(*)  3  T.  R.  98.  («)  12  John.  Rep.  292. 

(0)  3  Csmp.  Rep.  870.    7  Car.  Si  P.  (0  Huss.  &  Ry.  C.  C.  127. 

826.  784.    14  Wend.  569.  (tf)  3  T.  R.  104. 

(p)  Russ.  &  Ry.  C.  C.  81.  («)  Russ.  Si  iUr.  C.  C.  461. 

(9)  AivsT's  caie,  2  Eait'i  Rep.  30.  (to)  Idem,  604. 
(r)  2  East's  P.  C.  880. 
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person  procuring  a  tradesman  to  sell  him  goods  as  for  ready  money»  di- 
rect him  to  send  them  to  his  lodgings,  and  then  deliver  fabricated  bills  in 
payment,  retaining  the  goods,  he  may  be  convicted  of  obtaining  them  by 
false  pretences,  (x) 

Some  difficulty  has  arisen  as  to  what  shall  be  considered  k  false  token. 
It  is  clearly  not  a  mere  affirmation  or  promise,  but  must  be  something 
real  and  visible — as  a  ring,  a  key.  or  a  writing.  And  even  a  writing 
would  not  suffice,  unless  it  was  in  the  name  of  another,  or  so  framed  as 
to  afford  more  credit  than  the  mere  assertion  of  the  party  defrauding.(y) 
It  does  not  extend  to  cases  where  a  man  procures  goods  on  his  own  ac- 
count, with  intent  to  steal  thcm.(z)  So  letters  declaring  a  falsehood, 
with  intent  to  defraud,  are  not  privy  tokens,  within  the  statute.(a) 

IndictmerUJ]  In  an  indictment  under  the  section  of  the  statute  re- 
specting obtaining  goods  by  false  pretences,  according  to  the  rules  of 
construction  applicable  to  the  English  statutes  on  this  subject,  which  rules 
seem  equally  applicable  to  ours,  the  false  pretences  or  tokens  made  use 
of,  must  be  set  forth  and  must  be  negatived  by  special  avermentB*(6) 
The  whole  of  the  pretences  charged  need  not,  however,  be  proved. 
Proof  of  part  of  the  pretences,  and  that  the  property  was  obtained  there* 
by,  is  sufficient,  (c) 

In  the  statement  of  the  means  by  which  the  fraud  was  effected,  it  will 
be  necessary  to  observe  all  possible  accuracy ;  for  where  it  was  alleged 
that  the  defendant  said  he  had  paid  a  sum  of  money  into  the  bank  of 
England,  and  it  was  proved  that  he  merely  alleged  ^  the  money  has  been 
paid  to  the  bank,"  the  variance  was  holden  fatal.(d)  But  where  the 
pretence  alleged  was  a  wager  made  *<  with  a  colonel  in  the  army,  then 
at  Bath,"  without  naming  him — the  court  held  it  to  be  sufficient.(e)  So, 
a  basket  is  sufficiently  described  in  the  proceedings,  under  the  general 
term  "  parcel.''(/}  And  it  does  not  seem  necessary  to  describe  the  false 
pretences  with  greater  minuteness  than  that  with  which  they  were  pre- 
sented to  the  mind  of  the  party  injured  at  the  time  the  imposition  was 
practiced  upon  b\m.(g) 

The  intent  to  cheat  should  be  stated  in  every  material  part  of  the  in- 
dictmenl.(A)     The  property  which  the  defendant  obtained  shouki  also  be 


(x)  2  Leach,  614.  (c)  Russ.  &  Ry.  C.  C.  190. 

(y)  3  Chit.  Cr.  L.  996.    2  £aft*8  P.  (<2)  1  Camp,  494. 

C.  689.  (e)  3  T.  R.  98.    2  East's  P.  C.  828, 

(z)  Id.  ib.  833.    1  Leach,  605. 

(a)  2  Burr.  1128.  (/)  1  Camp.  212. 

(h)  2  T.  K.  581.    2  Mod.  316.    2  Stra.  (g)  3  T.  R.  102. 

1127.    1  Camp.  495.    2  Maula  &  Selw.  (h)  l  SUrk.  C.  N   P.  896.    Russ.  k 

879.  Ry.  C.  C.  817,  S.  C 
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Stated  aceorately.  In  a  late  case  an  indictment  was  held  bad  on  the 
ground  that  the  instrument  given  in  evidence  was  not,  as  stated,  an  or- 
der for  the  payment  of  money.(t) 

The  oumer  of  the  property  obtained  by  false  pretences,  should  be  stat- 
ed with  accuracy.(iir)  And  in  an  indictment  for  false  personation,  the 
name  of  the  party  personated  must  be  stated. 

Evidence.']  As  to  the  intent^  it  may  be  implied  sufficiently  from  the 
facts  of  the  case.  It  has  been  decided,  under  our  statute,  that  a  false 
representation  authorizes  the  inference  of  an  intent  to  defraud.(/.)  For- 
merly if  the  evidence  proved  not  only  an  intent  to  defraud  or  cheat,  but 
also  a  pre-existing  animus  furandh  and  a  constructive  taking,  such  as  to 
constitute  larceny,  the  misdemeanor  being  merged  in  the  felony  the  de- 
fendant was  entitled  to  an  acquittal,  (m)  But  now,  by  a  statute  in  Eng- 
land, the  defendant  may  be  convicted  although  it  appears,  at  the  trial, 
that  the  offsnce  amounts  to  larceny,  (n)  Although  we  have  no  corres- 
ponding statutory  provision  on  the  subject,  the  rule  is  presumed  to  be 
the  same  here  as  it  is  in  England  \  inasmuch  as  both  offences,  under  our 
statute,  amount  to  felony ;  and  therefore,  one  cannot  be  merged  in  the 
other. 

As  we  have  before  observed,  it  is  not  necesssary  to  prove  the  felsity 
of  all  the  pretences  averred  in  the  indictment ;  but  a  single  false  pre- 
tence, proved  as  laid,  though  joined  with  others,  is  sufficient  to  support 
the  indtctment.(o) 

The  averments  as  to  the  nature  of  the  property  and  the  ownership,  or 
the  person  defrauded,  must  be  also  proved.(  p) 

Proof  that  a  party  from  whom  a  note  was  obtained  by  false  pretences 
has  been  subjected  to  a  suit,  or  *o  the  payment  of  the  money  specified  in 
the  note,  is  inadmissible  unless  there  be  a  count  for  obtaining  money  by 
false  pretences.  (9) 

Where  several  persons  were  indicted  for  obtaining  money  by  false 
pretences  it  was  objected  that  although  they  were  all  present  when  the 
representation  was  made  to  the  prosecutor,  yet  the  words  could  not  be 
spoken  by  all,  and  one  of  them  could  not  be  affected  by  words  spoken 
by  another ;  but  that  each  was  answerable  for  himself  only,  the  pretence 
conveyed  being  like  the  crime  of  perjury,  a  separate  act  in  the  person 
using  them.    The  court  of  King's  Bench,  however,  held  that  as  the  de- 


(i)  Ruis.  &  Ry.  106.  (o)  Ante,  p.  129.    Rotcoe's  Cr.  £7. 

(k)  3  Chit.  Cr.  L.  999.  867.    11  Wend.  557. 

CI)  13  Wend.  Rep.  87.  (p)  Roecoe's  Cr.  Ev.  369,  70. 

(«)  2  Eait'f  P.  0.  689.  (g)  13  Wend.  312. 

(n)  Arch.  Or.  PI.  248. 
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fendaots  were  all  preieDC,  acting  differ^ii  parte  in  the  sanae  traotactioB, 
tbey  were  guilty  of  the  imposkion  jouitly.(r) 

5.  ROBBERY. 

The  definition  of  this  offence,  at  4X>mmon  law  is,  a  feionioas  taking  of 
money  or  goods,  of  any  value,  from  the  person  of  another,  or  in  his  pres- 
ence, against  his  will,  by  force  and  violence,  or  putting  him  in  fear.(«) 

In  this  state,  robbery  is  divided  into  two  degrees.  The  Jirsi  degree 
consists  in  feloniously  taking  the  personal  property  of  another  from  bia 
person,  or  in  his  presence  and  against  his  will,  by  violence  to  his  person^ 
or  by  putting  him  in  fear  of  some  immediate  injury  to  his  person.  Rob- 
bery in  the  first  degree  is  punishable  by  imprisonment  not  less  than  ten 
years.  (/) 

Robbery  in  the  second  degree  constste  in  feloniously  taking  such  prop- 
erty of  another  in  his  presence  or  from  his  person,  which  shall  have  been 
delivered  or  suffered  to  be  taken,  through  fear  of  some  injury  to  h»  per- 
son or  property f  or  to  the  person  of  any  relative  or  member  of  his  family, 
threatened  to  be  inflicted  at  some  different  time,  which  fear  shall  have 
been  produced  by  the  threats  of  such  robber,  (u) 

This  is  punishable  by  imprisonment  not  more  than  ten  years. (t?) 

It  will  be  seen  that  the  statute  has  not  materially  altered  the  law  res- 
pecting this  offence,  as  it  previously  existed.  The  principal  variation 
is  \n  the  section  defining  the  crime  in  the  second  degree.  This  section 
extends  the  offence  to  threats  of  injury  to  the  person  of  a  relation  or 
member  of  the  family  of  the  person  robbed ;  a  case  not  within  the  terma 
of  the  previous  law,  but  within  its  spirit  and  meaning. (t^?) 

1st.  As  to  the  Jehnious  taking."]  The  taking  may  be  of  money  or 
goods  or  any  kind  of  personal  property.  The  value  of  the  property  taken 
is  immaterial ;  provided  it  possess  any  value  whatever,  sufficient  for  the 
purpose  of  being  cdWeA  property.  A  penny  as  well  as  a  pound,  forcibly 
extorted,  makes  a  robbery :  the  gist  of  the  offence  being  the  fcMx^e  and 
terror.(x)  But  something  must  be  taken,  and  it  must  be  of  some  value  ;(y) 
otherwise  the  offence  will  be  only  that  of  an  assault  with  an  intent  to 
rob«(z) 

To  constitute  a  taking,  the  property  must  have  passed  into  the  posses- 


(r)  8  T.  R.  >W.  (w)  See  Rev.  Notes. 

(«)  2  EftH'i  P.  C.  707.    4  Black.  Com.  (x)  2  Russ.  on  Cr.  62.    4  Black.  Com. 

243.    2  Russ.  on  Cr.  61.  248. 

2  R.  S.  677,  §§  55,  67.  (y)  2  Leach,  673. 

Id.  §  6^,  Cx)  2  Rum.  on  Cr.  61. 
Id.  I  57. 
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«on  of  tbe  ofiender.  So  that  if  a  purse  were  fastened  to  the  ^rdle  of  its 
owner,  which  the  thief  cut,  and  the  purse  fell  to  the  ground,  this  is  no 
robbery ;  but  if  the  robber  once  had  the  property  in  his  hands,  though 
it  was  immediately  reUnquishod,  the  ofience  is  complete,  (a)  And  there- 
fere  to  snatch  an  ear-ring  from  a  lady's  ear,  so  that  the  ear  is  torn  in  the 
operation,  is  robbery,  though  it  is  dropped  immediately  into  the  hair  and 
is  there  found  by  the  owner.  (6)  And  it  is  not  necessary  that  the  prop- 
erty should  coiUinue  in  the  possession  of  the  robber,  for  any  length  of 
time.  Thus  where  a  robber  took  a  purse  of  money  from  a  gentleman,  and 
returned  it  to  him  immediately,  saying,  "  If  you  value  your  purse,  yon 
will  please  to  take  it  back  and  give  me  the  contents  of  it,"  but  was  ap- 
prehended before  the  gentleman  had  time  to  give  him  the  contents  of  the 
purse,  the  court  held  there  was  a  sufficient  taking.(c) 

The  taking  must  he  from  the  person  or  in  the  presence  of  the  owner. 
Tbe  thing  must  be  completely  removed  from  the  person.  Removal  from 
the  place  where  it  was,  so  as  to  constitute  a  simple  larceny,  if  it  remain 
throughout  with  the  person,  is  not  sufficient.(d)  But  if  the  property  be 
taken  in  the  presence  of  the  party  this  will  suffice.  So  that  to  take  a 
horse  standing  near  its  owner,  or  to  drive  away  his  sheep  or  cattle  before 
hk  face,  after  putting  him  in  fear,  is  robbery  at  common  law  as  well  as 
under  tbe  statute.(e)  And  if  a  man  take  a  purse  which  another  has 
thrown  away  through  fear,  or  his  hat  which  has  fallen  from  his  head,  or 
Us  property  from  a  servant  in  his  presence,  he  will  be  considered  as  having 
taken  it  from  the  person. (/)  But  where  thieves  struck  money  out  of  the 
owner^s  bands,  and  by  menaces  drove  him  off,  so  that  he  could  not  take 
it  up,  and  then  seized  it  themselves,  it  not  appearing  that  it  was  taken  up 
in  the  presence  of  the  owner,  the  prisoners  were  acquitted.  (^) 

Where  the  offi»nce  of  robbery  is  once  actually  completed,  by  taking 
the  property  of  another  into  the  possession  of  the  thief,  it  cannot  be 
purged  by  any  subsequent  re-delivery.  (A) 

No^  only  a  taking  in  fact  but  a  taking  in  law  is  sufficient  to  constitute 
a  robbery.  It  has  therefore  been  hoMen  that  if  thieves  attack  a  man  to 
rob  him  and  finding  little  or  nothing  about  him,  force  him,  by  menace  of 
death,  to  swear  to  fetch  them  money,  which  he  does  accordingly,  and 
delivers  it  to  them,  while  the  fear  of  the  menace  still  continues  upon  him, 
•ad  they  receive  it,  this  is  a  sufficient  taking  in  faiw.(t) 


(•)  3  Cidt  Cr.  L.  802.  (/)  Id.  ib.    8  la 

(6)  Id.  ib.    1  Leach,  321.  (e)  2  Stia.  1015. 

(c)  1  Leach,  228.  (£)  1  Hawk.  P.  C 

(0  1  Ry.  &  Moo.  78.  532. 

{t[S  Glut  Cr.  L.  802.    RoMee^t  Cr.  (0  3  Init.  68.    1  Htle,  532.    2  East's 


3InH.  30. 
1015. 
1  Hawk.  P.  C.  c.  34,  b.  2.    1  Htle, 


Ef.m    2Russ.onCr.66.  P.  C.  714. 
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The  taking  must  in  all  cases  be  accompanied  with  9l  felonious  intent. 
But  if  a  man,  with  such  intent,  say — "  Gire  me  your  money** — "*  Lend  me 
your  money** — ^  Make  me  a  present  of  your  money,'*  or  words  of  the  like 
import,  they  are  equivalent  to  the  most  positive  order  or  demand ;  and  if 
any  thing  be  obtained  in  consequence,  such  a  taking  will  be  within  the 
definition  of  robbery.(Ar) 

The  taking  must  not  precede  the  violence  or  putting  in  fear.  That  is, 
a  subsequent  violence  or  putting  in  fear  will  not  make  a  precedent  taking, 
effected  clandestinely,  or  without  either  violence  or  putting  in  fear,  amount 
to  robbery.  Thus  where  a  thief  clandestinely  stole  a  purse,  and  on  its 
being  discovered  in  his  possession,  denounced  vengeance  against  the  par- 
ty if  he  should  dare  to  speak  of  it,  it  was  holden  to  be  larceny  only,  and 
not  robbery ;  as  the  words  of  menace  were  after  the  taking  of  the  purse.  (Q 

2d.  As  to  the  taking  being  against  thb  will  €f  the  /Nzrty.]  It  is  cer- 
tain that  the  goods  must  be  taken  against  the  will  of  the  possessor ;  for  if 
three  persons  agree  to  rob  a  fourth,  in  order  to  obtain  the  reward,  to  be 
shared  among  them  all,  and  the  last  consents  to  the  scheme,  it  is  impos- 
sible that  any  robbery  can  be  committed.(m)  But  where  a  man  know- 
ing the  road  to  be  infested  with  highwaymen,  puts  a  little  money  in  his 
pocket,  and  goes  out  for  the  purpose  of  detecting  and  securing  them,  and 
on  being  accosted,  delivers  his  money,  and  then  succeeds  in  apprehend- 
ing the  offender,  the  latter  will  be  guilty  of  robbery,  (n) 

8d.  As  to  the  violence  or  putting  in  fearJ]  The  words  of  the  statute, 
as  well  as  of  the  common  law  definition,  are  violence  or  putting  in  fear — in 
the  alternative  ;  so  that  if  the  property  be  taken  by  ei^er  of  these  means, 
agamst  the  will  of  the  party,  it  will  be  sufficient  to  constitute  robbery.(o) 
Where  violence  is  used  it  is  not  necessary  to  prove  actual  fear.  But  if 
fear  were  a  necessary  ingredient  the  law  wouM  presume  it  where  there 
appears  to  be  a  just  ground  for  it.{p)  Thus  where  a  man  is  suddenly 
knocked  down,  and  his  property  taken  while  he  is  senseless,  there  can  be 
no  room  for  terror,  and  yet  it  is  evident  that  this  is  a  robbery,  (y) 

With  respect  to  the  degree  of  actual  violencey  where  the  taking  is  ef- 
fected by  that  means,  it  appears  to  be  well  settled  that  a  sudden  taking 
or  snatching  from  a  person  unawares  is  not  sufficient,  unless  some  injury 
be  done  to  the  person,  or  unless  there  be  some  previous  struggle  for  the 
possession  of  the  property.    Thus,  where  a  person  was  carrying  a  bun- 


(k)  2  Rum.  on  Cr.  64.  (o)  2  Rust,  on  Cr.  66,    2  East*s  P.  C. 

h)  Idem,  66.    1  Hale,  584.  708. 

(m)  Fo8t  128.    8  Chit.  Cr.  L.  802.  (p)  Roecoe's  Cr.  £v.  788.    2  East's 

(n)  Fort.  129.  P.  C.  711.    8  Chit.  Cr.  L.  808,  n.  A. 

(q)  2East>8P.  C.  711. 
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die  along  the  street  in  his  hand,  after  dark,  when  the  prisoner  ran  pasf 
him  and  snatched  it  away  suddenly,  it  was  holden  that  the  act  was  not 
done  with  the  degree  of  force  and  terror  necessary  to  constitute  rob- 
bery.(r)  So,  to  seize  a  parcel  carried  on  the  head,  to  carry  away  a  hat 
and  wig  without  force,  and  to  take  an  umbrella  of  a  sudden  out  of  an* 
other's  hand,  have  been  respectively  holden  to  be  mere  larceny. («)  But 
where  a  man  snatched  at  the  sword  of  a  gentleman  hanging  at  his  side, 
and  the  latter,  perceiving  the  design,  laid  hold  on  the  scabbard,  on  which 
a  contest  ensued,  and  the  thief  succeeded  in  wresting  the  sword  from 
the  owner,  his  ofiencc  was  holden  to  be  robbery.(0  So,  snatching  an  ar« 
tide  from  a  man  will  constitute  robbery,  if  it  is  attached  to  his  person  or 
clothes  so  as  to  afford  resistance. (t/) 

Nor  will  it  excuse  the  violence,  that  it  was  done  under  pretence  of 
law ;  for  where  a  bailiff  handcuffed  a  prisoner,  and  used  her  with  great 
violence,  for  the  purpose  of  extorting  money  from  her,  he  was  holden  to 
be  guilty ;  as  were  also  a  number  of  men  for  seizing  a  wagon,  under 
pretence  that  there  was  no  permit,  when  none  was  in  reality  necessary.(u) 

To  constitute  a  robbery  in  the  first  degree,  where  no  actual  violence 
is  used,  but  sl  putting  in  fear  is  relied  on,  the  prosecutor  must  show  that 
he  was  put  in  fear  of  some  immediate  injury  to  his  person.  To  bring  it 
within  the  second  degree,  he  must  show  that  the  property  was  delivered 
or  suffered  to  be  taken  through  fear  of  some  injury  to  his  person  or  prop* 
ert^  or  to  the  person  of  any  relatioe  or  member  of  his  family^  threatened 
to  be  inflicted  at  some  different  time,  which  fear  was  produced  by  the 
threats  of  the  robber. 

Our  statute,  it  will  be  noticed,  extends  only  to  fear  of  injury  to  person 
orpropertyj  and  does  not  embrace  those  cases  in  which  the  fear  excited 
has  been  of  injury  to  the  character  of  the  person  robbed.  At  common 
law,  threats  of  the  latter  description  were  sufficient  to  constitue  robbery ; 
as  where  the  robber  obtained  the  money  from  the  party  by  threatening 
to  accuse  him  of  an  infamous  crime.(u7) 

The  fear  of  injury  to  the  person  is  that  which  is  commonly  excited  on 
the  commission  of  this  offence ;  and  where  property  is  obtained  by  this 
means,  it  will  amount  to  robbery,  though  there  be  no  great  degree  of  ter- 
ror or  affright  in  the  party  robbed.  It  is  enough  if  the  fact  be  attended 
with  such  circumstances  of  terror,  such  threatening  by  word  or  gesture, 
as  in  common  experience  are  likely  to  create  an  apprehension  of  danger, 


(r)S 
JCtr. 


(f)  2  Rum.  on  Cr.  67.    1  Leach.  287.        (0  W.  ib. 

Ctr.  L.  Repos.  90.    Roscoe's  Cr.  Er.        (u)  Rum.  &  Ry.  C.  C.  419.    1  Leach, 
787.  385,820.    2  Chf.  L.  Repos.  94. 

(•)  3  Chit  Cr.  L.  804.    1  Leach,  290,        (v)  1  Leach,  280.     1  East'a  P.  C.  709. 
ind  in  notes.  (w)  8  Chit  Cr.  L.  808. 
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and  induce  a  man  to  part  with  his  property  for  the  safety  of  his  per- 
son, (x)  It  is  not  necessary  that  there  should  be  actual  danger  ;  for  a 
robbery  may  be  committed  without  using  any  ofTensiTe  weapon,  as  by 
using  a  tinder-box,  or  candlestick,  instead  of  a  pistol.  A  reasonable  de- 
gree of  danger,  caused  by  the  exercise  of  a  constructive  violence,  is  suffi- 
cient. And  where  such  a  terror  is  impressed  upon  the  mind  as  does  not 
leave  the  party  a  free  agent,  and,  in  order  to  get  rid  of  that  terror,  he 
delivers  his  money,  he  may  clearly  be  said  to  part  with  it  against  his 
will.  Nor  need  the  degree  of  constructive  violence  be  such  as  in  its  ef- 
fects necessarily  imports  a  probable  injury.  For  when  a  villian  comes 
and  demands  money,  no  one  knows  how  far  he  will  go.(y) 

It  seems,  also,  that  fear  of  violence  to  the  person  of  the  child  of  the 
party  whose  property  is  demanded  is  regarded,  at  common  law,  in  the 
same  light  as  fear  of  violence  to  his  own  person,  (z)  This  would  clearly 
be  a  sufficient  threat  to  Qonstitute  robbery  in  the  second  degree  under 
our  statute. 

The  fear  necessary  to  constitute  the  crime  may  exist,  though  the 
property  be  taken  under  a  color,  and  on  the  pretence,  of  a  purchase : 
as  where  the  prisoner  took  a  quantity  of  wheat  worth  eight  shillings,  and 
forced  the  owner  to  take  thirteen  pence  halfpenny  for  it,  threatening  to 
kill  her  if  she  refused,  the  ofionce  was  held  to  bo  a  robbery,  by  all  the 
judges,  (a) 

The  cases  in  which  the  offence  of  robbery  has  been  committed  by 
means  of  a  fear  of  injury  to  the  p-operty  of  the  party  ,are  principally 
those  in  which  the  terror  excited  was  of  the  probable  outrages  of  a  mob. 
Thus  where  a  mob  entered  a  house,  and  the  prisoner,  who  was  one  of 
them,  demanded  money,  and  said  that  if  the  prosecutor  did  nut  give  his 
men  something  handsome  for  them  to  drink,  his  house  must  come  down ; 
for  fear  of  which,  the  prosecutor  gave  them  money ;  this  was  held  to  be 
robbery.  (6) 

Principals  and  accessaries.']  The  same  general  rules  which  prevail 
in  other  cases  of  principals  and  accessaries,  apply  also  in  the  case  of  rob- 
bery. Thus,  if  several  persons  come  to  rob  a  man,  and  they  are  all  pres- 
ent, and  one  only  actually  takes  the  money,  it  is  robbery  in  all.(c)  So  if  A., 
B.  and  C.  come  to  commit  a  robbery,  and  A.  stand  sentinel  at  the  hedge 
comer  to  watch  if  any  person  should  come,  and  B.  and  C.  commit  the 


(x)  Fofl.  128.    4  Black.  Com.  248.   2        (a)  2  Kum.  on  Cr.  72.    2  Eait,  712. 
tusf.  on  Cr.  71.  (6)  R< 

(y)  1  Leach,  196,  7.    2  East's  P.  C.  712,  729, 
13,727.  (c)ll 

(s)  2  East,  718,  786.  84,  s.  5. 


Russ.  on  Cr.  71.  (6)  Rotcoe's  Cr.  Ev.  744.     2  Eaat, 

(y)  1  Leach,  196,  7.    2  East's  P.  C.    712,  729.  331. 
713,727.  (c)  1  Hale,  534.    1  Hawk.  P.  C.  ch. 
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robbery,  it  will  be  robbery  m  A.  also,  though  he  was  at  a  distance  from 
them  and  not  within  view. ((f) 

TndicimentJ]  The  indictment  for  robbery  must  state  an  assault  upon 
the  person ;  and  that  such  assault  was  m^de  feloniously.{e)  And  the  taking 
most  be  charged  to  have  been  with  violence,  and  against  the  will  of  the 
party ;  and  the  usual  statement  is,  ^  certain  goods,  &c.  then  and  there 
feloniously  and  vMendy  did  steal,  take,  SicJ*  But  the  word  violently  h 
not  essentially  necessary,  if  it  appears,  upon  the  whole,  that  the  fact  was 
committed  with  violence.(/)  This  is  the  rule  at  common  law.  It  may, 
perhaps,  admit  of  a  doubt  whether  an  indictment  under  our  statute 
should  not  contain  the  word  violently ;  inasmuch  as  it  is  used  by  the 
statute  in  describing  the  ofience. 

It  is  considered  as  uncertain  whether  an  indictment  at  common  law 
shoukl  charge  that  the  party  was  put  in  fear ;  though,  as  such  statement 
is  usual,  it  b  said  to  be  more  safe  to  insert  it.(^)  But  it  seems  clear, 
that  in  an  indictment  under  our  statute,  in  cases  where  the  putting  in 
fear  is  the  means  by  which  the  taking  is  eflTected,  such  a  charge  is  neces* 
sary ;  especially  where  the  indictment  is  drawn  with  reference  to  the  of- 
fence of  forgery  in  the  second  degree.  In  general,  however,  no  technical 
description  of  the  fact  is  necessary,  if  upon  the  whole  it  plainly  appear  to 
have  been  committed  with  violence,  against  the  will  of  the  party. (A) 

Evidence.']  Prove  a  larceny  by  the  prisoner  from  the  person  of  the 
prosecutor,  or  in  his  presence,  under  the  circumstances  and  with  the  in- 
cidents above  mentioned  as  constituting  the  offence.  Prove  the  goods  to 
have  been  of  9ome  value  to  the  prosecutor.  It  does  not  seem  necessary 
to  prove  that  the  robbery  was  perpetrated  at  the  local  venue,  as  laid  in 
the  body  of  the  indictment. (2)  Therefore,  where  a  robbery  was  alleged 
to  have  been  in  a  field  near  the  king^s  highway,  and  it  was  not  proved  to 
be  near  any  highway,  it  was  considered  immaterial.(X:)  So  where  the 
indictment  charged  that  the  prisoner  robbed  A.  B.  in  the  house  of  J.  S., 
and  it  was  not  proved  in  whose  house  the  robbery  was  committed,  it 
was  holden  iinmaterial.(/) 

If  at  the  trial  any  of  the  circumstances  necessary  to  constitute  robbery 
are  wanting,  but  the  taking  be  proved,  the  defendant  may  be  acquitted 
of  the  robbery  and  found  guilty  of  simple  larceny,  (m) 


(i)  2  Ross.  OD  Or.  87.  1  Hale,  534.  (i)  Matt.  Dig.  276. 

(<)  Id.  ib.  (k)  Rusi.  kRy.  C.  C.  9. 

/)  2  Leach,  563.  (l)  Id.  ib.    Pye's  case,  n. 

^)  2  Ruts,  on  Or.  90.  2  East*s  P.  C.       (m)  Rep.  Tamp.  Hardw.  115.    Conu 


& 


788,  4.  Rq>.  478.    2  Stra.  1014. 

(4)  2Eut»aP.C.708. 
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Assault  with  intent  to  rob.]  If  the  crime  of  robbery  was  not  com- 
pleted, the  prisoner  should  be  indicted  for  an  attempt  to  rob.  But  if  it 
appears,  upon  the  trial  of  such  indictment,  that  the  offence  of  robbery- 
was  perpetrated  by  the  prisoner,  he  cannot  be  convicted  of  an  assault 
with  intent  to  commit  it.(ii)  Nor  can  he  be  convicted  of  an  attempt  to 
rob  after  a  trial  and  acquittal  or  conviction  for  the  robbery. (o)  The 
assault  will  be  proved  in  the  same  manner  as  the  assault  in  rob- 
bery, only  that  the  completion  of  the  offence,  in  taking  the  prosecutor's 
property  from  his  person  or  in  his  presence,  will  be  wanting.  (/>) 
The  assault  must  be  upon  the  person  intended  to  be  robbed.  There- 
fore where  the  assault  was  upon  a  post-boy  driving  a  carriage,  and  the 
intention  was  to  rob  a  gentleman  in  the  carriage,  the  court  held  the  in- 
dictment could  not  be  sustained. (^)  But  no  actual  demand  of  money, 
&c.  is  necessary  upon  the  charge  of  an  assault  with  intent  to  rob.(r) 

The  intent  to  txb  is  a  material  part  of  the  offence,  and  must  be  alleged 
in  the  indictment.(^)  This  intent  will  be  gathered  from  the  general  con- 
duct of  the  prisoner  at  the  time.  Menaces,  threats,  violence,  and  in  short 
whatever  conduct  which,  if  it  had  been  followed  by  a  taking  of  properly 
would  have  constituted  robbery,  will  in  this  case  be  evidence  of  an  intent 
to  rob.  The  prisoners  ruslied  out  of  the  hedge  upon  the  prosecutor,  who 
was  the  driver  of  a  return  chaise,  and  one  of  them  presenting  a  pistol  to 
him,  bade  him  stop,  which  the  prosecutor  did,  but  called  out  for  assbt- 
ance.  On  this,  one  of  the  prisoners  threatened  to  blow  his  brains  out  if 
he  called  out  any  more,  which  he  still  continued  to  do  until  he  obtained 
assistance  and  took  the  men,  who  had  made  no  demand  of  money.  They 
were  convicted  of  an  assault  with  intent  to  rob.(0 

Attempts  to  rob.']  By  the  revised  statutes  it  is  provided  that  every  per- 
son who  shall  knowingly  send  or  deliver,  or  make  any  letter  or  writing 
threatening  therein  to  accuse  any  person  of  any  crime,  or  to  do  any  injury 
to  the  person  or  property  of  any  one,  with  a  view  or  intent  to  extort  or 
gain  any  money  or  property  belonging  to  another,  shall,  upon  conviction, 
be  adjudged  guilty  of  an  atttempt  to  rob,  and  shall  be  punished  by  impris- 
onment not  exceeding  five  years. (w) 


(n)  2  R.  S.  702,  §  26.  (r)  2  Russ.  on  Cr.  617. 

(o)  Id.  §  28.  («)  Id  ib.    6  T.  R.  169. 

(p)  Ko8Coe*s  Cr.  £v.  754.  (I)  1  East's  P.  C.  418. 

(q)  1  Leach,  880.  (i*)  2  R.  S.  677,  §  58. 
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6.  EMBEZZLEMENT. 

Embezzlement  is  a  species  of  larceny ;  and  the  term  is  applicable  to 
cases  of  stealing  by  clerks,  servants  or  carriers  of  property  coming  into 
their  possession  by  virtue  of  their  employment. 

This  offence  does  not  depend  solely  upon  the  statute.  Our  statute  is 
conformable  to  the  English  act,  which  Mr.  East  observes  is  merely  de« 
daratory  of  the  common  Iaw.(t;) 

The  provisions  of  the  revised  statutes  respecting  embezzlement  are  as 
follows :  If  any  clerk  or  servant  of  any  private  person  or  of  any  copart- 
nership, (except  apprentices  and  persons  within  the  age  of  eighteen 
years,)  or  if  any  officer,  agent,  clerk,  or  servant  of  any  incorporated  com- 
pany, shall  embezzle  or  convert  to  his  own  use,  or  take,  make  way  with, 
or  secrete,  with  intent  to  embezzle  or  to  convert  to  his  own  use,  without 
the  assent  of  his  master  or  employers,  any  money,  goods,  rights  in  action^ 
or  other  valuable  security  or  effects  whatever,  belonging  to  any  other 
person^  which  shall  have  come  into  his  possession,  or  under  his  care,  by 
virtue  of  such  employment  or  office,  he  shall,  upon  conviction,  be  punished 
in  the  manner  prescribed  by  law  for  feloniously  stealing  property  of  the 
value  of  the  articles  so  embezzled,  &c.,  or  of  the  value  of  any  sum  of 
money  payable  and  due  upon  any  right  in  action  so  embezzled,  ((i?) 

As  the  punishment  for  embezzling  property  of  a  loss  value  than  925,  is 
the  same  as  that  of  petit  larceny,  viz.  imprisonment  in  a  county  jail,  this 
ofience  does  not  profHsrIy  belong  in  the  chapter  respecting  offences  pun- 
ishable by  imprisonment  in  a  state  prison.  But  such  is  the  arrange- 
ment of  the  revisers,  and  for  greater  convenience  we  have  followed  it. 

Under  the  above  section  of  the  statute  it  has  been  decided  that  an  in- 
dictment for  embezzlement  lies  against  a  clerk  or  servant  for  converting 
to  his  own  use  the  money,  &c.  of  any  other  person,  which  shall  have 
come  into  his  possession,  &c.  by  virtue  of  his  employment.  And  that  the 
words  any  o/Aer  j:>erjon  in  the  above  section  which  are  italicised,  mean 
any  person  other  than  he  who  is  guilty  of  the  embezzlement. (x)  It 
has  been  decided  also  that  a  bar-keeper  in  an  inn,  entrusted  to  carry 
letters  to  and  from  the  post  office,  who  fraudulently  converts  to  his  own 
use  a  letter  enclosing  money,  given  to  him  to  carry  to  the  post  office,  is 
guilty  of  embezzlement ;  and  to  convict  him  it  is  not  necessary  to  show 
that  be  broke  open  the  letter,  or  fled  afterwards,  or  to  show  the  dissent 


(v)  2  East's  p.  C.  4ia  (x)  People  v.  Hennessey,  15  Weod. 

(»)  2  It  a  078.  §  69.  147. 
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of  hb  emptoyer.     It  is  enough  if  there  be  a  fraudulent  conversion ;  and 
that  being  shown,  a  felonious  intent  is  established,  (y) 

And  a  stage  driver  entrusted  by  his  employers  to  carry  money  from 
one  place  to  another*  is  a  servant^  who  has  obtained  possession  of  property 
by  virtue  of  his  employment,  whhin  the  meaning  of  the  above  8ection.(2) 

Ever}'  embezzlement  of  any  evidence  of  debt,  negotiable  by  delivery 
only,  and  actually  executed  by  the  master  or  employer  of  any  such  clerk, 
agent,  officer  or  servant,  but  not  delivered  or  issued  as  a  valid  instrument, 
is  an  offence  within  the  meaning  of  the  section  above  quoted.(o) 

The  object  of  this  section  was  to  provide  for  the  case  of  bank  bills 
which  have  never  been  issued,  but  are  in  the  hands  of  the  officers  of  the 
bank  and  may  therefore  be  deemed  inchoate  and  not  valid  rights  in  action 
within  any  of  the  terms  employed  in  the  fifty-ninth  section.(6) 

Receiving  property  embezzled,  with  a  knowledge  of  its  having  been 
embezzled,  is  punishable  in  the  same  manner  and  to  the  same  extent  as 
the  embczzlenieiU  itself. (c) 

The  sixty-second  section  of  the  act  provides  that  if  any  carrier  or  other 
person  to  whom  any  goods,  money,  right  in  action,  or  any  valuable  per- 
sonal property  or  effects  shall  have  been  delivered  to  be  transported  or 
carried,  for  hire,  shall,  without  the  assent  of  his  employer,  take,  embezzle, 
or  convert  to  his  own  use,  or  make  way  with,  or  secrete,  with  intent  to 
embezzle  or  convert  to  his  own  use,  such  goods,  &c.  or  any  of  them,  in 
the  mass  as  they  were  delivered,  without  breaking  the  trunk,  box,  pack, 
&c.  in  which  they  or  any  of  them  shall  be  contained,  and  before  delivery 
of  such  articles  at  the  place,  or  to  the  person  entitled  to  receive  tliem,  he 
shall,  upon  conviction,  be  punished  in  the  same  manner  as  if  he  had  taken, 
&c.  such  goods  after  breaking  the  trunk,  &c.  containing  them,  or  after 
separating  any  of  them  from  the  others,  (cf)  The  object  of  this  section 
was  to  place  carriers  on  precisely  the  same  footing  with  servants ;  which 
is  their  true  legal  character.  A  breach  of  trust  in  the  one  case  is  neither 
more  nor  less  than  a  similar  breach  in  the  other.(e) 

The  statutes  respecting  embezzlement  were  enacted  for  the  purpose 
of  reaching  a  class  of  cases  which,  though  clearly  larcenies,  could  not 
be  punished  as  such,  at  common  law.  And  it  seems  the  act  does  not 
apply  to  cases  which  could  be  punished,  at  common  law,  as  larcenies. (/) 


(y)  People  v.  Dalton,  15  Wend.  581.  (d)  3  R.  S.  679,  §  63. 

(x)  10  Wend.  296.  (e)  See  Rev.  Notes. 

(a)  3  R.  S.  678,  §  60.  (/)  3  Lesch't  C.  C.  lOSS.    8  Stark. 

(b)  See  ReT.  Note.  Ev.  842.    8  Chit.  Cr.  L.  921. 

(c)  2  R.  a  678,  §  61. 
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It  is  questionaUe,  therefore,  whether  if  a  senrant  receives  money  from 
his  master  to  pay  C,  and  does  not  pay  it,  he  can  be  indicted  for  embez- 
ziemeni.(g)  But  as  counts  for  larceny  at  common  law,  and  for  embez- 
zlement, under  the  statute  may  be  joined  in  the  same  indictment,  any 
difficulty  in  this  respect  may  be  avoided.  (A) 

The  rule  of  the  common  law  was  founded  upon  the  technical  subtlety, 
that  tohere  tite  offender  had  the  qualified  property  and  actual  possession 
of  the  goods  at  the  time  they  xoere  embezzled,  he  could  not  be  guilty  (^  lar- 
ceny. Thus,  if  a  clerk  received  money  of  a  customer,  and,  without  at 
all  putting  it  in  the  till,  converted  it  to  his  own  use,  he  was  guilty  only  of 
a  breach  of  trust.  Though,  had  he  once  deposited  it  and  then  taken  it 
again,  he  would  have  been  guilty  of  felony,  (t)  So  a  cashier  of  a  bank 
could  not  be  guilty  of  a  felony  m  embezzling  an  India  bond  which  he 
bad  received  from  the  court  of  chancery,  and  was  in  his  actual  as  well 
as  constructive  possession.  (X;) 

The  59th  section  of  our  statute  extends  only  to  such  servants  as  are 
employed  to  receive  money,  and  to  instances  in  which  they  receive 
money  by  virtue  of  their  employment. (/)  It  has  been  held  that  a  female 
servant  is  within  the  English  statute,  which  is  similar  to  ours.(m)  A 
person  employed  upon  commission  to  travel  for  orders  and  to  collect 
debts,  is  a  clerk  within  the  act,  though  he  is  employed  by  many  different 
booses  on  each  journey,  and  pays  his  own  expenses,  and  does  not  live 
with  any  of  his  employers,  nor  act  in  any  of  their  counting  houses.(n) 
80  a  servant,  who  is  in  the  employment  of  A.  and  B.,  who  are  partners, 
is  the  servant  of  each;  and  if  ho  embezzle  the  private  money  of  one, 
may  be  charged  under  the  act  as  tho  servant  of  that  individual  part- 
Der.(o)  A  man  is  sufficiently  a  servant  within  the  act,  although  he  is 
only  occasionaily  employed  when  he  has  nothing  else  to  do ;  and  it  is 
sufficient  if  he  was  employed  to  receive  the  money  he  embezzled,  though 
receiving  money  may  not  be  in  his  usual  employment,  although  it  was 
the  only  instance  in  which  he  was  so  employed,  (/i)  A  clerk  entrusted 
to  receive  money  at  home,  from  out-door  collectors,  receives  it  abroad 
from  out-door  customers.  Held,  that  such  receipt  of  money  may  be  con- 
sidered **  by  virtue  of  his  employment"  within  the  act,  though  it  is  be- 
yond the  limits  to  which  he  is  authorized  to  receive  money  for  his  em- 
ployers. (9)    So  if  a  servant,  generally  employed  by  his  master  to  re- 


(g)  Ruts,  k  Ry.  C.  C.  267.  (m)  Idem,  267. 

(l<  See  8  M.  &  S.  549.    8  Chit  Cr.  (n)  Idem,  196. 

L.  921.  (0)  3  Stark.  C.  N.  P.  70. 

(i)  2  Leach,  831.  (p)  Rum.  It  Ry.  C.  C.  199. 

(ik)  1  Leach,  28.  (q)  Idem,  819. 
(0  See  2  Rust.  &  Ry.  C.  C.  8a 
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oeive  smns  of  oiw  descriptioii,  and  at  one  place  only,  if  employed  by  htm 
in  a  particular  instance  to  receive  a  sam  of  a  difllerent  description,  and  at 
a  different  place,  this  latter  sum  is  to  be  considered  as  received  by  him 
by  virtue  of  his  employment,  for  he  fills  the  character  of  servant ;  as  it 
is  by  being  employed  as  a  servant  that  he  receives  the  money.(r)  The 
manner  in  which  the  defendant  is  remunerated  for  his  service  is  immate- 
rial as  regards  the  question  whether  or  not  he  is  a  servant.  Thus,  where 
a  party  who  was  allowed  a  proportion  of  the  profits  on  the  goods  sold, 
for  his  labor,  sold  them,  received  the  price,  and  absconded  with  the  mon- 
ey, it  was  holden  that  he  was  a  ser\'ant,  within  the  meaning  of  the  act.(^) 
So  a  servant  who  received  money  for  his  master  for  articles  made  of  his 
master's  materials,  which  he  embezzled,  was  held  within  the  act,  though 
he  made  the  articles  and  was  to  have  a  given  portion  of  the  price  for 
making  thcm.(i) 

The  act  is  not  confined  to  clerks  and  servants  of  persons  in  trade.  It 
extends  to  clerks  and' servants  of  any  private  person^  or  of  any  copart- 
nership ;  and  to  the  ofiicers,  agents,  clerks,  or  servants  of  any  incor- 
porated company.  Thus  where  the  overseers  of  a  township  employed 
the  prisoner  as  their  accountant  and  treasurer,  and  as  such,  he  was  in 
the  habit  of  receiving  and  paying  all  the  money  receivable  or  paya- 
ble on  their  account,  and  he  received  a  sum  and  embezzled  it,  he  was 
held  a  clerk  and  servant  within  the  act.(ti)  And  an  extra  collector 
of  poor  rates,  whose  renumeration  comes  from  the  parish  fund  by  a  per 
centage  on  his  collections,  is  a  servant  or  clerk,  within  the  meaning  of 
this  statute.(t))  But  the  person  empbyed  to  collect  the  sacrament 
money  from  the  communicants,  is  not  the  servant  of  the  minister,  church- 
wardens, or  poor,  within  the  statute,  (id) 

Although  property  has  been  in  the  possession  of  the  prisoner's  masters, 
and  they  only  entrust  the  custody  of  such  property  to  a  third  person  to 
try  the  honesty  of  their  servant,  if  the  servant  receives  it  from  such  third 
person  and  embezzles  it,  it  is  an  embezzlement  within  the  act.(a!:) 

A  mere  omission  by  a  clerk  to  remit  money,  according  to  his  duty,  is 
not  embezzlement.(y)  Nor  is  an  embezzlement  by  one  who  is  neither 
clerk  nor  servant  or  in  any  way  under  the  control  of  the  person  by 
whom  he  is,  in  a  single  instance  only,  requested  to  receive  money,  pun- 
ishable under  this  act.(z) 


(r)  Rusf .  &  Ry.  C.  C.  616.  (w)  Ry.  &  Moo.  C.  C.  237. 

(«)  Idem,  139.  (z)  Russ.  &  Ry.  C.  C.  160.    2  Leach, 

(0  Idem,  146.  1033,  S.  C. 

(u)  2  SUrk.  C.  N.  P.  349.  Russ.  &        (y)  8  Car.  &  P.  422. 
Ry.  C.  C.  349,  S.  C.  («)  Ry.  &  Moo.  C.  0. 269, 

(t>)  Ward'f  case,  Gow,  168. 
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Where  a  paity  if  charged  with  embeBzIeimQl,  il  m  Mud  to  be  iIm 
imtctioe,  in  Engbod,  for  the  judge  before  whom  the  indictinent  is  founds 
to  order  the  prosecutor  to  furnish  the  prisoner  with  a  particular  of  the 
chaigesv  upon  the  prisoner  making  an  i^Sdavit  that  he  is  unacquainted 
with  the  charges,  and  that  the  prosecutor  has  refused  to  furnish  him  with 
such  particular.(a) 

Evidence.'^  Under  an  indictment  upon  the  50th  section  of  our  statute, 
it  wiJI  be  necessary  to  prove  that  the  prisoner  was  the  ckrk  or  serventf 
€ifcer  or  agent  of  the  private  person,  co-partnership,  or  incorporated 
company  who  prosecutes ;  that  the  defendant  received  the  money,  dec. 
by  virtue  of  his  employment  or  office  ;  and  that  he  embezzled  or  coa- 
▼erted  to  his  own  use  the  money,  d^.  so  received,  or  some  part  of  it,  or 
thst  be  nuule  way  with,  took,  or  secreted  the  same  with  intent  to  em- 
bezzle or  convert  it  to  his  own  U8e.(6)  And,  with  a  view  to  the  d^p-ee 
of  punishment,  the  value  of  the  goods^  dec.,  must  be  stated  in  the  indict- 
meat,  and  proved.  But  a  variance  between  the  indictment  and  the  evi- 
deoee,  as  to  the  amount  received  is  immaterial.(c)  It  must  appear  also 
that  the  money,  dec  embezzled  was  never,  even  eenstiruolively,  in  the 
possession  of  the  master,  for  if  it  were,  the  offence  would  amount  to  lar« 
ce^,  as  we  have  before  remarked ;  and  the  defendant  wouM  therefore 
be  acquitted  upon  an  indictment  on  this  statute.(cf) 

What  evidence  will  be  necessary  as  to  the  prisoner's  being  the  servant, 
Ac  of  the  prosecutor,  and  as  to  the  money  being  received  by  him  by 
virtue  of  bis  employment  or  office,  will  be  sufficiently  gathered  from  the 
above  observations  upon  those  points. 

As  regards  the  embezzlement,  the  usual  presumptive  evidence  of  this 
fact  is  that  the  defendant  never  accounted  with  his  master  for  the  money, 
dec  so  received  by  him,  or  denied  hb  having  received  it,  or  falsely  ac- 
counts for  it(e)  And  where  a  servant  immediately  on  receiving  a  sum 
for  his  master,  enters  a  smaller  sum  in  his  master's  books,  and  ultimately 
accounts  to  the  latter  for  the  smaller  sum,  he  may  be  considered  as  em- 
bezzling the  difference  at  the  time  he  makes  the  faUe  entry.{f)  But  a 
mere  omission  by  a  clerk  to  remit  or  pay  money,  according  to  his  duty, 
is  not  aa  embezzlement(g')  So  where  it  appeared  by  the  books  of  a 
cleriL  that  he  had  received  much  more  than  he  had  paid  away,  and  from 
this  the  prosecutors  wished  it  to  be  mferred  that  he  must  have  embcz- 


(«>  5  Cat.  &  P.  300.  Pul.  596.    2  Leach,  974    Hnss.  &  Rv. 

W  Arch.  Cr.  PI.  239,  242.  C.  C.  68. 

(c)  Rum.  k  Ry.  C.  C.  303.  .        (/)  Rust.  It  Ry.  C.  C.  463. 

(d)  See  Arch.  Cr.  PI.  187,  91  (g)  3  Car.  &  P.  422^    Rum.  k  Ry. 
(€)  Roscoe's  Cr.  Ev.  346.    3  Bos.  Ic    267. 
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zled  some  particular  note  or  piece  of  money,  it  was  held  that  this  was 
not  enough,  and  that  it  was  necessary  to  prove  that  some  distinct  ad  of 
embezzlement  had  been  committed.(A) 

Indictment']  Where  the  indictment  only  contains  one  count  for  one 
act  of  embezzlement,  and  it  appears  in  evidence  that  the  prisoner  re- 
ceived money  in  different  sums  on  different  days,  the  prosecutor  must 
elect  one  sum  and  one  day  upon  which  to  proceed.(t) 

An  indictment  under  the  62d  section  of  the  statute  must  contain  aver- 
ments that  the  goods,  &c.  were  delivered  to  the  prisoner  to  be  trans- 
ported or  carried  for  him  ;  that  the  goods,  &c.,  or  a  part  of  them,  were 
veithout  the  assent  of  his  employer,  taken,  embezzled,  or  converted  to  his 
own  use,  or  made  way  with  or  secreted  by  him,  vriih  intent  to  embezzle 
or  convert  them  to  his  own  use  in  the  mass  as  they  were  delivered,  with- 
out breaking  the  trunk,  &c.  in  which  they  were  contained,  and  before 
their  delivery  at  the  place  or  to  the  person  entitled  to  receive  them. 
And  these  averments  must  be  sustained  by  the  evidence. 

The  punishment  for  embezzlement,  in  case  the  value  of  the  articles 
embezzled  is  above  twenty-five  dollars,  is  imprisonment  not  more  than 
five  years ;  if  the  value  is  under  twenty-five  dollars,  the  offence  is  pun- 
ishable by  imprisonment  in  a  county  jail  not  exceeding  six  months,  or  by 
a  fine  not  exceeding  •lOO.(A) 

7.  LARCENY. 

Larceny,  or  theft,  is  distinguished  by  the  law  into  two  sorts ;  the  one 
called  simple  larceny,  or  plam  thefl,  unaccompanied  with  any  other  atro- 
cious circumstance ;  and  compound,  thiit  is,  where  it  is  accompanied  by 
the  aggravating  circumstance  of  stealing  from  the  house  or  the  per8on.(i) 

And  FIRST,  of  SIMPLE  larceny,  which  when  it  is  the  stealing  of  goods 
above  the  value  of  twenty-five  dollars,  is  called  grand  larceny ;  and 
when  of  goods  to  that  value  or  under,  is  petit  hirceny ;  offences  which 
are  considerably  distinguished  in  their  punishment,  but  not  otherwise. (m) 
We  shall,  therefore,  consider  the  whole  subject  of  larceny  in  this  place  : 
so  that  when  we  come  to  the  place  in  which  petit  larceny  belongs,  it  wiU 
be  only  necessary  to  touch  upon  it  very  briefly,  in  order  to  state  the  pun- 
ishment attached  to  it 

Simple  larceny  is  defined  to  be  the  wrongful  taking  and  carrying 


Rowoe'f  Cr.  Ev.  846.  (I)  4  Black.  Com.  229.    8  Chit.  Bum, 

(i)  6  Car.  &  P.  626.  518. 

(k)  2  R.  S.  678,  §  59.  679,  §§  62,  68.  <»)  Id.  tt>. 
690,  §  1. 
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away  of  the  personal  property  of  any  one  from  his  possession,  with  a 
felonious  intent  to  convert  the  same  to  the  use  of  the  offender,  without 
the  consent  or  against  the  will  of  the  owner,  (n) 

We  shall  first  treat  of  simple  larceny,  by  stating  the  statutory  provis- 
ions respecting  it,  and  the  rules  of  the  common  law  which  are  in  accord- 
ance with  those  provisions ;  after  which,  we  propose  to  pursue  the  same 
course  as  regards  compound  larceny. 

By  the  revised  statutes,  it  is  provided  that  every  person  who  shall  be 
convicted  of  the  felonious  taking  and  carrying  away  of  the  personal 
property  of  another,  of  the  value  of  more  than  twenty-five  dollars,  shall 
be  adjudged  guilty  of  grand  larceny,  and  shall  be  imprisoned  in  a  state 
prison  for  a  term  not  exceeding  five  years,  (o) 

If  the  property  stolen  consist  of  any  bond  or  other  evidence  of  debt,  or 
of  any  public  security,  or  of  any  instrument  whereby  any  demand,  right, 
or  obligation  shall  be  created,  increased,  released,  extinguished,  or  dimin- 
ished, (except  lottery  tickets,)  the  money  due  thereon,  or  secured  thereby 
and  remaining  unsatisfied,  or  collectable,  or  the  value  of  the  property 
transferred  or  affected  thereby,  shall  be  deemed  the  value  of  the  article 
stolen,  (p) 

If  the  property  stolen  be  a  lottery  ticket,  or  a  certificate  or  other  legal 
evidence  of  a  share  or  interest  in  such  ticket,  and  shall  be  stolen  before 
the  drawing  of  the  lottery,  the  price  paid  for  such  ticket,  certificate,  &c. 
shall  be  deemed  the  value  thereof;  and  if  stolen  after  the  drawing,  the 
amount  due  and  payable  to  the  holder  thereof,  shall  be  deemed  the  value 
of  the  same.(9) 

If  any  person  shall  sever  from  the  soil  of  another,  any  produce  grow- 
ing thereon,  of  the  value  of  move  than  twenty-five  dollars,  or  shall  sever 
irGta  any  building,  or  from  any  gate,  fence,  or  other  railing  or  enclosure, 
any  part  thereof,  or  any  material  of  which  it  is  formed,  of  the  like  value, 
and  shall  take  and  convert  the  same  to  his  own  use,  with  the  intent  to 
steal  the  same,  he  shall  be  deemed  guilty  of  larceny,  in  the  same  manner 
and  of  the  same  degree,  as  if  the  articles  so  taken  had  been  severed  at 
some  prevbus  and  different  time.(r) 

The  rule  of  the  common  law  on  this  subject  is  thus  stated  by  Mr. 
East :  **  No  larceny  can  be  committed  at  common  law,  of  things  annexed 
to  the  freehold.  But  when  once  they  are  severed  from  the  freehold, 
either  by  the  owner,  or  even  by  the  thief  himself,  if  there  by  an  interval 


(II)  2  East's  P.  C.  553.    2  Leach,  888.       (9)  Id.  ib.  §  67. 
(0)  2  R.  S.  e79,  §  68.  (r)  Id.  ib.  §  68. 

(p)  Id.  ib.  §  66. 
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between  his  severing  and  taking  them  away,  so  that  it  cannot  be  consid— 
ered  one  continued  act,  it  would  then  be  felony  to  take  them  away .''(«> 
This  is  a  distinction,  the  reason  of  which,  as  the  revisers  remark,  it  is  diP- 
ficult  to  comprehend,  and  which  the  above  section  abolishes. 

The  stealing  and  carrying  away  any  record,  paper,  or  proceeding  of  a 
court  of  justice,  filed  or  deposited  with  any  clerk  or  officer  thereof,  or 
any  paper,  document,  or  record  filed  or  deposited  in  any  public  office,  or 
with  any  judicial  officer,  is  larceny  without  reference  to  the  value  of  the 
record,  &c.  stolen  ;  and  is  punishable  by  imprisonment  in  a  state  prison 
not  more  than  five  years.(0  And  stealing  or  fraudulently  taking  away 
or  withdrawing  or  destroying  any  such  document*  &c.  above  mentioDed, 
by  the  officer  having  the  custody  thereof,  shall  be  punished  by  imprison* 
ment  in  a  state  prison  not  more  than  five  years.(u) 

The  seventy-first  section  of  the  statute  relates  to  the  buying  or  receiv- 
ing stolen  goods.  It  provides  that  every  person  who  shall  buy  or  receive 
in  any  manner,  upon  any  consideration,  any  personal  property  that  shall- 
have  been  feloniously  taken  away  or  stolen,  from  any  other,  knowing  it 
to  have  been  stolen,  may  be  punished  by  imprisonment  in  a  state  prison 
not  more  than  five  years,  &c  And  in  any  indictment  for  this  ofience  it 
shall  not  be  necessary  to  aver,  or  on  the  trial  prove,  that  the  principal 
who  stole  such  property  has  been  convicted.(t7) 

It  has  been  decided  that  in  an  indictment  under  the  seventy-first  sec* 
tion,  for  receiving  stolen  goods,  it  is  not  necessary  to  allege  that  they 
were  received  upon  any  consideration  passing  between  the  thief  and  tho 
receiver.(ttj) 

Having  thus  glanced  at  the  statutory  enactments  respecting  simple  lar- 
ceny, we  shall  now  proceed  to  give  a  summary  of  the  common  law  prin* 
ciples  concerning  it.  And  in  doing  so  the  subject  will  be  considered  as 
regards—].  The  taking;  2.  The  carrying  away;  8.  The  goods  taken; 
4.  The  owner ;  5.  The  felonious  intent 

1st.  Tlie  taking.']  To  constitute  larceny  there  must  be  a  taking  of  the 
goods,  either  actual  or  constructive  ;  actual,  where  the  goods  are  actually 
taken  out  of  the  owner's  possession  against  his  will  or  without  his  con* 
sent ;  constructive,  where  the  goods  are  obtained  from  the  owner  by 
fraud,  with  the  intent  to  steal  them,  or  where  he  in  fact  delivers  the  goods, 
but  still  in  law  retains  possession  of  them.(a7)  There  must  be  an  actual 
taking  or  severance  of  the  thing  from  the  possession  of  the  owner ;  for 


(«)  2  East's  P.  C.  eh.  IQ,  §  27.  (w)  12  Wend.  76. 

(t)  2  K.  S.  680,  §  69.  (x)  1  Hale's  P.  C  S14w    Crown  Cir. 


(tt)  Id.  lb.  §  70.  Comp.  287 

(«)  Id.ib.§§71,72. 
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as  every  larceny  includes  a  trespass,  if  the  party  be  not  guilty  of  a  tres- 
"(i)!  pass  in  taking  the  goods  he  cannot  be  guilty  of  a  felony  in  carrying  them 
away.(y)  But  though  there  must  be  a  taking  from  the  actual  or  con- 
structive possession  of  the  owner,  it  is  not  necessary  that  it  should  be  done 
by  the  hand  of  the  party  accused  ;  for  if  he  procured  an  innocent  agent, 
as  a  child  or  lunatic,  to  take  the  property ;  or  if  he  obtained  it  from  the 
siieriff  by  a  replevin  without  color  of  title,  and  with  a  felonious  design,  he 
will  himself  be  the  principal  offender,  (z)  In  like  manner,  though  the  pos- 
session be  delivered  by  the  owner,  yet,  if  it  be  obtained  by  any  fraud, 
it  amounts  to  a  tortious  taking  or  trespass,  as  much  as  if  the  party  had 
taken  it  without  any  delivery  on  the  part  of  the  owner.(a)  If  a  wife 
carry  away  and  convert  to  her  own  use  the  goods  of  her  husband,  it  is 
DO  larceny,  for  they  are  one  person  in  law,  and  consequently  there  can 
be  no  taking  so  as  to  constitute  larceny.  (6)  And  the  same  if  others  are 
jointly  interested  with  the  husband  in  the  property  taken ;  as  if  the  wife 
of  a  member  of  a  friendly  society  take  money  of  the  society  deposited  in 
a  box  in  the  husband's  custody,  this  is  no  larceny.(c)  But  it  is  larceny  for 
a  man  who  elopes  with  another's  wife,  to  take  his  goods,  though  with  the 
consent  and  at  the  solicitation  of  the  wife.(^  And  this  is  upon  the 
ground  that  the  wife,  who  has  no  legal  property,  can  only  be  allowed  to 
dispose  of  her  husband's  goods  by  his  authority ;  and  that  under  such 
circumstances  no  implied  consent  by  the  husband  could  be  presumed  to 
the  taking  by  the  wife.(6) 

Under  some  circumstances  a  man  may  be  guilty  of  a  larceny  in  taking 
his  oMm  goods,  where  the  intent  is  to  charge  another  with  the  value  of 
them ;  as  if  he  steals  them  from  a  pawnbroker  or  any  one  to  whom  he 
has  delivered  and  entrusted  them,  {f) 

If  one  lose  goods  and  another  find  them  and  convert  them  to  his  own 
use,  not  knowing  the  owner,  this  is  no  larceny,  even  though  he  deny  find- 
ing, or  secretes  them.(^)  But  this  doctrine  can  only  apply  where  the 
finder  bona  fide  supposes  the  goods  to  have  been  lost,  and  not  where  he 
colors  a  felonious  taking  under  that  pretence.(A)  It  is  clearly  otherwise 
if  he  knew,  or  bad  the  means  of  knowing,  the  owner.  Therefore  where  a 
bureau  was  given  to  a  carpenter  to  repair,  and  be  found  money  secreted 


(y)  1   Hawk.  P.  C.  eh.  88,  §  1.    2        (e)  Rv.  &  Moo.  C.  C.  348. 

Esst's  P.  C.  654.  (/)  10  Weod.  165.  1  Russ.  &  Ry.  C.  C. 

(z)  1  Hawk.  P.  C.  ch.  88,  §  8.    3    478. 

East  S66.  (g)  8  lost  108.    1  Hawk.  ch.  88,  s.  3. 

(a)  2  East's  P.  G.  555.  1  Hale,  506.    14  John.  294.    2  Tjler, 

(6)  1  Hale,  514.  879. 

(c)  Moody's  C.  C.  875.  (h)  1  Hale,  506.    3  East's  P.  C  664. 

(il)  6  Cowen,  573. 
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in  it  which  he  kept  and  converted  to  hjs  own  use,  it  was  held  to  be  lar- 
ceny, (t)  So  if  a  hackney  coachman  convert  to  his  own  use  a  parcel  left 
in  his  coach  by  mistake  by  a  passenger,  it  is  felony  if  he  know  the  owner, 
or  if  be  took  him  up  or  set  him  down  at  any  particular  place  where  be 
might  have  inquired  ^r  him.(A:)  And  where  the  property  of  a  person  b 
left  in  the  possession  of  another,  through  inadvertence,  and  the  latter, 
animofurandij  conceals  it,  he  is  guilty  of  larceny.  Knowing  it  to  be  the 
property  of  another,  his  possession  will  not  protect  him  from  the  cbai^ 
of  felony.  (/)  So  wherever  there  is  a  mark  upon  property,  by  which  the 
owner  may  be  traced,  and  the  finder,  instead  of  restoring  it,  converts  it 
to  his  own  use,  such  conversion  is  larccny.(m) 

Besides  the  felonious  intent,  it  is  necessary  that  the  taking  of  the  goods 
should  also  be  without  the  consent  of  the  owner.  This  is  of  the  very 
essence  of  the  crime  of  larceny. (n)  But  if  the  owner,  in  order  to  detect 
a  number  of  men  in  the  act  of  stealing,  directs  a  servant  to  appear  to  en* 
courage  the  design,  and  to  lead  them  on  till  the  offence  is  complete,  so 
long  as  he  did  not  induce  the  original  intent,  but  only  provided  for  its 
discovery  after  it  was  formed,  the  criminality  of  the  thieves  will  not  be 
destroyed.(o)  So  if  a  man  be  suspected  of  an  intent  to  steal,  and  another, 
to  try  him,  leaves  property  in  his  way,  which  he  takes,  he  is  guilty  of 
larceny.(/))  And  if,  on  thieves  breakmg  in  to  plurtder  a  house,  a  ser^ 
vant,  by  desire  of  his  master,  shows  them  where  the  plate  is  kept,  which 
they  remove,  this  circumstance  will  not  affect  the  crime.(7) 

Constructive  taking.^  With  respect  to  an  actual  taking  of  property, 
as  an  ingredient  in  the  offence  of  larceny,  no  further  illustration  is  proba- 
bly necessary ;  but  as  the  question,  what  is  a  constructive  takings  has 
given  rise  to  some  very  nice  distinctions,  it  seems  proper  to  consider  that 
more  particularly.  The  decisions  upon  this  subject  will  therefore  be  ar- 
ranged under  four  heads,  viz :  1.  Where  the  owner,  by  a  delivery  of  the 
goods,  gives  up  both  the  possession  and  the  right  of  property ;  2.  Where 
he  gives  up  the  possession  but  retains  the  right  of  property  in  law ;  3. 
Where  the  possession  is,  in  the  first  instance,  obtained  fairly  and  without 
a  felonious  intent ;  4.  Where  it  is  obtained  with  a  felonious  intent,  cmimo 
furandi. 

1st  Where  the  owners  by  a  delivery  of  the  goods^  gives  up  both  the  pos- 
session and  the  right  of  property."]    Where  the  prisoner  bought  goods. 


(«)  8  Yes.  405.    2  Leach,  952.    And  (m)  2  Rum.  on  Cr.  102. 

•ee  17  Wend.  460.  (n)  Fott  123.    2  Run.  on  Cr.  105. 

(k)  2  East's  P.  C.  664.    1  Leach*  413,  (o)  2  Leach,  dl3. 

415,  n.  (p)  Id.  921. 

(0  17  Wend.  460.  (q)  Id.  922. 
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and  desired  them  to  be  sent  to  him  with  a  bill  and  receipt,  and  the  shop- 
man who  brought  them  left  them,  upon  being  paid  for  them  by  two  bills, 
which  afterwards  turned  out  to  be  mere  fabrications,  it  was  held  this  was 
net  a  larceny,  because  the  prosecutor  had  parted  with  the  property,  as  well 
as  the  possession,  upon  receiving  what  was  deemed  by  his  servant,  at  the 
time,  to  be  payment(r)  So  where  the  prisoner  bought  a  horse  at  a  ftur, 
of  the  prosecutor,  to  whom  he  was  known,  and,  having  mounted  the 
horse,  said  to  the  latter  that  he  would  return  immediately  and  pay  him ; 
to  which  the  prosecutor  answered  **  very  well,''  and  the  prisoner  rode 
the  horse  away  and  never  returned ;  it  was  held  tol>e  no  larceny,  because 
the  property  as  well  as  the  possession  was  parted  w]th.(«)  So  where 
the  prisoner  sent  to  a  hatter,  in  the  name  of  one  of  his  customers,  for  a 
hat,  which  was  accordingly  delivered  to  the  messenger  upon  the  credit 
of  the  customer ;  it  was  held  that  this  was  not  larceny,  the  owner  having 
parted  with  his  property  in  the  hat.(0  And  for  the  same  reason  where 
a  woman  obtained  from  the  prosecutor,  in  the  name  of  one  of  his  neigh- 
bors, half  a  guinea's  worth  of  silver,  saying  that  she  would  return  pres- 
ently with  the  half  guinea,  it  was  held  not  to  be  larceny.(u)  So,  where 
the  prisoner  sent  a  letter  to  the  prosecutor,  in  the  name  of  another  per- 
son, requesting  a  loan  of  money  for  a  few  days,  and  obtained  the  money 
accordingly ;  it  was  held  to  be  no  larceny,  because  it  appeared  that  the 
property  in  the  money  was  intended  to  pass  by  the  delivery.(v) 

But  offences  of  this  kind,  not  amounting  to  larceny,  are  now  punisha- 
ble under  the  statute  against  obtaining  money  by  false  pretences,  (u?) 

2d.  Where  the  owner  gives  up  the  possession,  but  retains  the  right  of 
property.']  If  a  servant,  who  has  merely  the  care  and  oversight  of  his 
master's  goods,  as  a  butler  of  plate,  a  shepherd  of  sheep,  and  the  like, 
embezzle  them,  this  is  larceny  at  common  law  ;{x)  because  the  goods, 
at  the  time  they  are  taken,  are  deemed  in  law  to  be  in  the  possession  of 
the  master ;  the  possession  of  the  servant,  in  such  a  case,  being  the  pes- 
session  of  the  master.  Where  the  prisoner,  who  was  carter  to  the  pros- 
ecutor, went  away  with  and  disposed  of  his  master's  cart,  it  was  held 
larceny.(y)  Where  the  servant  of  a  master  carman  employed  to  cart 
goods,  by  collusion  with  others,  suffered  the  goods  to  be  taken  away,  it 
was  held  larceny  in  the  servant,  and  immaterial  whether  the  property 
was  laid  in  the  bailee  or  in  the  original  owner.(z)    A  servant  who  clan- 


(r)  2  Leacb,  614.  (to)  2  R.  S.  part  4,  tit  3,  art.  4.    An- 

(t)  lid.  467.  te,p.l28. 

(0  Rum.  &  By.  C.  C.  225.  (x)  1  Hale,  506. 

(u)  2  East'f  P.  C.  672.  (y)  2  East's  P.  C.  565. 

(r)  Id.  ib.  (z)  Russ.  k  Ry.  C.  C.  125. 
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detlioely  Ukm  bit  laaitar^i  corn,  tiioiigh  to  give  to  bis  mattai's  borsest  ia 
guilty  of  IaroeQy«(a)  And  where  the  prisoner  was  porter  to  the  prose- 
cutor,  and  was  sent  by  bis  roaster  to  deliver  goods  to  a  customer,  and  in- 
stead of  doing  so,  sold  them,  this  was  hold  to  be  a  larceny.  (6)  Where  a 
master  gave  money  to  his  servant  to  carry  to  another,  and  the  servant 
applied  it  to  bis  own  use ;  and  where  a  master  gave  ten  guineas  to  bis 
servant  to  get  silver  for  them,  and  instead  of  doing  so,  she  ran  away 
with  the  guineas — these  were  held  larcenies.(c)  Even  where  a  confi- 
dential clerk  to  a  merchant,  who  bad  authority  to  get  his  master's  bills 
discounted,  and  had  the  general  management  of  his  cash  concerns,  took 
a  bill  of  exchange  unendorsed,  got  it  discounted,  and  absconded  with  the 
proceeds,  it  was  held  to  be  felony.  ((Q 

If  the  owner  of  goods  deliver  them  to  another,  but  be  present  all  the 
time  they  are  in  the  other's  possession,  and  there  be  no  intention  on  the 
part  of  the  ovmer  to  relinquish  his  dominion  over  them  by  such  delivery, 
the  owner  still  retains  the  possession  in  law,  notwithstandiog  the  delive- 
ry ;  and  if  the  person  to  whom  he  has  so  delivered  them  make  away 
vrith  them,  and  convert  them  to  his  own  use,  he  will  be  guilty  of  larce- 
ny.(e)  As,  if  the  owner  give  the  goods  to  a  man  to  carry,  and  accompa- 
ny him  at  the  same  time ;  if  the  man  run  away  with  them,  he  is  guilty  of 
larceny.  So  if  a  man  have  the  bare  use  of  another's  goods,  this  does 
not  divest  the  owner  of  the  possession  in  law ;  and  if  such  person  fraud- 
ulently convert  them,  this  is  larceny.  As  if  a  guest  rob  his  inn  or  tav- 
ern of  plate,  it  is  larceny ;  for  he  has  not  the  possession  delivered  to  him, 
but  merely  the  use.(/)  But  on  the  contrary,  where  goods,  of  which  the 
master  has  never  been  in  possession,  are  delivered  to  the  servant,  for  the 
master's  use,  and  the  servant,  instead  of  delivering  them  to  his  master,  by 
dd^iting  them  in  his  house,  or  the  like,  converts  them  to  his  own  use  ; 
this  is  heki  to  be  no  larceny  at  common  \h^.(g)  And  this  is,  because 
the  master  never  had  possessbn,  except  by  the  hands  of  his  servant. 

Although  stealing  by  servants  and  clerks,  under  these  circumstances, 
does  not  amount  to  larceny,  yet  the  offence  does  not  go  unpunished.  It 
is  provided  for,  in  the  statute,  under  the  head  of  bmbbszlbhsnt,  for  which 
see,  ante,  p.  141. 


(a)  Russ.  &  Ry.  C.  C.  907.  (<)  3  Etst'f  P.  C.  688,  4.    1  Hawk.  c. 

(6)  2  East's  P.  C.  666.  88,1.2. 

(c)  a  Russ.  on  Cr.  201.    1  Leach,  802.  (/)  1  Hale,  506.    1  Hawk.  ch.  88, 

(d)  2  Leach,  699.  1  id.  844.  And  tee  •.  6. 

4  Taunt  304.  2  Leach,  824, 5.  2  East's  (g)  2  £ut*t  P.  C.  568, 570.    2  Leach, 

P.  C.  568.    2  Russ.  on  Cr.  197.  841,  885.    1  idem,  28.    Ry.  &  Moo.  C. 

C.  129.    Russ.  &Ry.C.C.  215. 
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Sd.  Where  thepoeeeesim  ii  in  the  fir$i  insiawse  obtained  fairlff^  and 
without  a  felonious  intent]  If  goods  are  delivered  to  a  man  upon  trust, 
or  taken  by  bim  with  the  owner's  consent,  the  subsequent  conversion  of 
them  is  no  larceny.(A)  Thus,  where  the  defendant  saved  some  of  the 
(NTosecutor's  goods  ffom  a  fire,  which  happened  in  his  house,  and  took 
them  home  to  her  own  lodgings ;  but  the  next  morning  she  concealed 
them,  and  denied  having  them  in  her  possession  ;  the  jury  finding  that 
she  took  them  originally  merely  from  a  desire  of  saving  them  for,  and  re«> 
turning  them  to,  the  prosecutor,  and  that  she  had  no  evil  intention  until 
afterwards,  the  judges  held  that  it  was  a  mere  breach  of  trust,  and  not  a 
felony,  (t)  So,  if  a  man  takes  a  letter,  supposmg  it  belongs  to  himself, 
and  on  finding  it  does  not,  appropriates  to  himself  any  property  it  con- 
tains, this  does  not  amount  to  larceny ;  there  being  no  animus  furandi 
when  be  first  received  the  letter.  (&)  If  A.  lend  B.  a  horse  and  he  ride 
away  with  him ;  or  if  I  send  goods  by  a  carrier  and  he  carry  them 
away ;  or  if  any  other  bailee  convert  the  goods  bailed  to  his  own  use,  it 
is  not  larceny ;  because  the  original  taking  was  bona  fide,  and  without 
fraud.  (/)  In  the  case  of  common  carriers,  however,  and  others  carrying 
goods  for  hire,  such  conversion  is  an  embezxlementf  as  we  have  already 
8een.(in)  And  if  A.  in  good  faith  hires  a  horse  for  a  particular  purpose, 
and  after  that  purpose  is  accomplished,  sells  the  horse,  it  is  no  larceny  • 
for  unless  he  had  originally  a  felonious  intention,  the  subsequent  with- 
holding or  disposing  of  the  horse,  does  not  constitute  a  new  felonious 
taking,  (n)  It  is  for  the  jury  to  say,  from  the  circumstances,,  what  was 
the  original  intention  of  the  party  ;(o)  and  the  rule  above  adverted  to, 
can  only  obtain  where  the  jury  find  that  the  possession  was  obtained  in 
good  faith,  in  the  first  instance  ;  for  if  A.  obtain  goods  animo  furandi^ 
or  receive  them,  harboring,  at  the  time,  an  intention  wrongfully  to  con- 
vert them  to  his  own  use,  it  is  larceny.  (  p)  Thus,  where  the  prisoner  who 
was  employed  to  drive  sheep  to  a  fair,  drove  them  in  a  contrary  direc- 
tion, and  sold  ten  of  them,  the  same  morning  he  received  them,  and  the 
jury  found  that  at  the  time  he  received  them  he  intended  to  convert 
them  to  his  own  use ;  this  was  held  to  be  larceny.  (</)  The  rule  also 
applies  only  while  the  contract  of  bailment  continues ;  for  if  that  is  at  an 
end,  and  a  conversion  takes  place  afterwards,  it  will  amount  to  a  lar- 


(A)  Arch.  Cr.  PI.  186.  (n)  Rum.  k  Ry.  C.  C.  441.    2  Russ. 

(»)  2  Eart'8  P.  C.  694.  on  Cr.  132. 

(k)  Ry.  &  Moo.  C.  C.  160.  (o)  Jackfon's  case,  Crown  Cir.  Comp. 

(l)  I  Hale,  d04.    1  Hawk.  C.  38,  §  2.    292. 

(m)  Ante,  p.  141.    2  R.  S  679,  §  62.         (p)  Arch.  Cr.  PI.  187. 

(q)  Ry.  &  Moo.  C.  C.  87. 


20 


Digitized  by 


Google 


154  OF  FELONIES.  [Book  /. 

ceny  :(r)  as  for  instance,  if  a  carrier  takes  goods  to  the  place  appointed, 
and  afterwards  takes  them  away  and  converts  them,  that  will  amount  to 
larceny.  (^)  And  the  contract  may  be  determined  before  its  regular 
completion,  by  the  tortious  act  of  the  bailee ;  as  if  a  carrier  opens  a  bale 
or  pack  of  goods,  or  pierces  a  vessel  of  wine  and  takes  away  part  of  the 
contents,  he  is  guilty  of  larceny.  (0  So,  if  a  miller  having  received  ao 
article  to  grind,  fraudulently  separate  a  part  of  it  from  the  rest,  for  liis 
own  use,  the  bailment  is  thereby  determined,  and  the  conversion  to  his 
own  use  of  the  part  separated  is  larceny.(ii)  Where  forty  sacks  of 
wheat  were  sent  for  safe  custody  to  a  warehouse-man,  who  emptied 
several  of  the  sacks,  sold  the  wheat,  and  substituted  other  wheat  of  an 
inferior  quality ;  it  was  held  that  the  taking  of  the  whole  of  the  wheat 
out  of  one  sack  was  as  much  a  larceny  as  the  taking  of  a  part  merely,  (t;) 
If  one  who  is  employed  to  carry  goods  for  hire,  appropriate  them  to  his 
own  use,  without  breaking  bulk,  it  is  no  larceny,  even  though  he  is  not  a 
common  carrier,  but  is  employed  in  the  particular  instance  only. (id) 
This  is  the  rule  at  common  law.  It  is  otherwise  under  our  statute,  as 
we  have  before  seen,  (a?) 

4th.  Where  the  possession  of  the  goods  has  been  obtained  with  a  fel- 
onious intent-}  Where  a  man,  with  a  felonious  intention  {animus  furan- 
di)  obtains  in  pursuance  thereof  the  possession  of  goods  by  some  trick  or 
artifice,  such  a  taking  amounts  to  larceny  although  there  be  a  delivery  in 
fact.  Thus,  where  the  prisoner  offered  to  give  the  prosecutor  gold  for 
bank  notes,  and  upon  the  prosecutor  laying  down  some  bank  notes  for 
that  purpose,  the  prisoner  took  them  up  and  went  away  with  them, 
promising  to  return  immediately  with  the  gold,  but  in  fact  never  return- 
ed, it  was  held  that  if  the  jury  should  find  that  the  prisoner  had  the  ani- 
mus furandi  at  the  time  he  took  the  notes,  the  case  amounted  to  lar- 
ceny, (y)  In  another  case,(z)  the  prisoner  agreeed  to  discount  a  bill 
for  tho  prosecutor,  and  the  bill  was  given  to  him  for  that  purpose.  He 
told  the  prosecutor  that  if  he  would  send  a  person  with  him  to  his  lodg- 
ings, he  would  give  him  the  amount,  deducting  discount,  &c.  A  person 
was  sent  accordingly,  but  upon  reaching  the  lodgings,  the  prisoner  left 
him  there  and  went  out  on  pretence  of  getting  the  money,  but  never  re- 
turned.    The  jury  finding  that  the  prisoner  obtained  possession  of  the 


(r)  3  Run.  on  Cr.  189.    Crown  Cir.  (to)  4  Car.  &  P.  54d.    Id.  92. 

Comp.  m  (X)  2  R.  S.  670,  §  62.    Ante,  p.  141, 

(t)  8  Iiwt.  107.  tide  Emh€zxUnmU, 

(0  Id.  ib.    1  Hale,  105.  (y)  4  Taunt  274. 

(u)  1  Pick.  376.  ^  ^  ^^  («)  2  East's  P.  C.  675.    I  Leach,  294. 
(v)    Russ.  &  Ry.  C.  a  887. 
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bill  with  intent  to  steal  it,  and  that  the  prosecutor  did  not  mean  to  part 
with  his  property  in  it  before  he  should  have  received  the  money  for  it ; 
it  was  held  the  prisoner  was  properly  convicted.  So  where  the  prisoner 
obtained  from  a  silversmith  two  cream  ewers,  that  a  customer  of  the 
latter,  with  whom  the  prisoner  said  he  lived,  might  select  which  he  liked 
best,  and  absconded  with  them ;  but  the  silversmith  did  not  charge  for 
dther  of  the  ewers  and  did  not  intend  to  do  so  until  he  had  ascertained 
which  would  be  chosen ;  this  was  held  to  be  larceny,  because  the  pos- 
session only  and  not  the  right  of  property  had  been  parted  with.(a)  But 
if  the  prisoner  had  in  fact  been  sent  by  the  customer  to  the  silversmith, 
the  possession  would  have  been  in  the  prisoner  and  the  subsequent  con- 
version would  not  have  been  larceny,  (ft)  Where  the  prisoner  persuaded 
a  tradesman  to  take  goods  to  a  particular  place,  under  the  pretence  that 
they  would  there  be  paid  for ;  and  afterwards  induced  him  to  leave  the 
goods  in  the  care  of  a  third  person,  from  whom  the  prisoner  got  the 
goods  without  paying  for  them ;  and  the  tradesman  swore  that  he  did 
not  intend  to  part  with  the  goods  until  they  were  paid  for ;  and  the  jury 
found  that  the  defendant,  from  the  beginning,  intended  to  get  the  goods 
without  paying  for  them — this  was  held  larceny,  (c)  So  where  the  pris- 
oner having  bargained  for  goods,  which  by  the  custom  of  trade  should 
have  been  paid  for  before  they  were  taken,  took  them  away  without  the 
consent  of  the  owner,  and  at  the  time  he  bargained  for  them  did  not  in- 
tend to  pay  for  them,  but  meant  to  get  them  into  his  own  possession  and 
dispose  of  them  for  his  own  benefit ;  this  was  held  to  be  larceny.((/)  So 
where  the  prisoner,  intending,  from  the  beginning,  to  obtain  goods  by 
fraud,  had  them  put  into  his  cart  upon  the  express  condition  that  they 
should  be  paid  for  before  they  were  taken  out  of  the  cart,  and  then  took 
them  out  of  the  cart  without  paying  for  them,  and  converted  them  to  his 
own  use  ;  this  was  held  to  be  larceny,  (e)  Where  a  hosier,  by  the  pris- 
oner^s  desire,  took  a  parcel  of  silk  stockings  to  his  lodgings,  out  of  which 
the  prisoner  chose  six  pairs,  which  he  laid  on  the  back  of  a  chair,  and 
then  sent  the  prosecutor  back  to  his  shop  for  some  other  articles  and 
during  his  absence  absconded  with  the  stockings;  it  was  held  this 
amounted  to  larceny — the  prisoner  having  clearly  obtained  possession  of 
the  goods  animo  furandi.{f)  And  where  the  prisoner  hired  a  horse  of 
the  prosecutor,  on  pretence  of  going  a  journey,  but  instead  of  doing  so, 
bM  the  horse  the  same  day  in  Smithfield  market ;  it  was  left  to  the  jury 


(a)  Arch.  Cr.  PL  188.  (d)  Ry.  &  Moo.  C.  C.  185. 

(6)  5  Car.  &  P.  143.  (<)  Idem,  260. 

(c)  Ry.  &  Moo.  C.  C.  179.  (/)  1  Leach,  98.    2  East's  P.  C.  675. 
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to  say  whether  he  hired  the  horse  for  the  purpose  of  stealing  it,  or  for 
the  purpose  of  going  the  journey  and  afterwards  changed  his  mind. 
The  jury  being  of  the  former  opmion  found  him  guilty,  and  seven  of  the 
judges  afterwards  held  that  the  offence  was  felony.(^)  Bo  where  the 
prisoner  hired  the  horse  in  the  name  of  another  person.(A)  So  where 
the  prisoner  hired  a  post-chaise  with  intent  to  convert  it  to  his  own 
use,  and  never  returned  it ;  upon  being  indicted  for  it  twelve  months  af- 
terwards, as  for  a  larceny,  it  was  held  to  amount  to  that  offence,  al- 
though  the  chaise  was  not  hired  for  any  definite  time.(t) 

If  a  man,  animofuranii^  sue  out  a  replevin,  and  by  means  thereof  ob- 
tain possession  of  another  man's  horse,  and  ride  away  with  it ;  or  if  by 
a  fraudulent  ejectment  he  get  possession  of  another  man's  house,  and  car- 
ry away  the  goods  out  of  it,  he  is  guilty  of  larccny.(A:)  Where  the  pris- 
oner, animo  furandh  obtained  goods  from  the  servant  of  a  carrier,  by 
falsely  pretending  to  be  the  person  to  whom  the  goods  were  directed,  it 
was  held  to  be  larceny ;  because  the  servant  had  no  authority  to  part 
with  the  goods  to  any  but  the  right  person.(Z)  Where  the  prisoner,  by 
artifice,  obtained  possession  of  a  request  note  at  the  India  House,  by 
means  of  which  he  obtained  a  permit  for  a  chest  of  tea  belonging  to  the 
prosecutor,  to  whom  he  was  a  perfect  stranger,  and  the  chest  of  tea  was 
thereupon  delivered  to  him,  this  was  held  to  be  larceny,  notwithstand- 
ing the  possession  had  been  obtained  by  means  of  a  regular  request  note 
and  permit.(in)  A  hosier  having  sent  his  apprentice  with  a  parcel  of 
stockings  to  a  Mr.  Heath's,  the  prisoner  met  him  and  asked  him  where 
he  was  going.  The  apprentice  answered,  to  Mr.  Heath's ;  the  prisoner 
replied  (hat  he  was  the  person,  desired  the  apprentice  to  give  him  the 
parcel,  and  gave  him  a  small  parcel  in  return  to  take  home  to  his  mas- 
ter. The  apprentice  accordingly  gave  the  prisoner  the  parcel,  but  the 
parcel  he  took  for  his  master  contained  nothing  but  old  rags  of  no  value ; 
the  judges  held  this  to  be  larceny. (n) 

Many  of  the  cases,  especially  the  last  two  given  under  this  head,  prob- 
ably come  within  the  definition  oi  false  pretences  also,  and  might  be  in- 
dicted as  such.  At  least  they  approach  very  near  the  boundary  which 
separates  the  one  class  of  cases  from  the  other.     In  such  cases  it  is  safer 


(;)  1  Leach,  212.    2  East,  685.  (Ar)  1  Hale,  507.    1  Hawk.  ch.  83,  s. 

(A)  1  Leach,  409.    2  East,  689.  12.    3  Inst.  108.    2  Leach,  1064,  n. 

(»)  2  East,  691.     1  Leach,  420.    And        (/)  Ry.  &  Moo.  C.  C.  137. 
■ee  Arch.  Cr.  Pl.  182,  and  Crown  Cir.        («)  Russ.  &  Ry.  C.  C.  163. 
Comp.  293.  (n)  1  Leach,  520. 
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and  more  prudent  to  indict  the  defendant  for  obtaining  goods,  6ic  by 
false  pretences,  (o) 

Obtaining  nnoney  or  goods  by  the  practice  of  "  ring  dropping,"  as  it  is 
termed,  has  also  been  held  to  be  larceny.  Thus,  where  the  prisoner,  in 
tbe  presence  of  the  prosecutor,  picked  up  a  purse  in  the  street  containing 
a  receipt  for  £l47  for  ''  a  rich  brilliant  diamond  ring,''  and  also  the  ring 
itself;  it  was  then  proposed  that  the  ring  should  be  given  to  the  prose- 
cutor, upon  his  depositing  his  watch  and  some  money,  as  a  security  that 
he  would  return  the  ring  as  soon  as  his  proportion  of  the  value  should  be 
paid  to  him  by  the  prisoner ;  the  prosecutor  accordingly  deposited  his 
watch  and  money,  which  were  taken  away  by  some  of  the  prisoner's 
confederates ;  but  the  ring  turned  out  to  be  of  the  value  of  10^.  only,  and 
the  watch  and  money  were  never  returned ;  it  was  left  to  the  jury  to  say 
whether  this  was  not  an  artful  and  preconcerted  scheme  to  get  posses- 
8k»i  of  the  prisoner's  watch  and  money,  and  the  jury  being  of  that  opin- 
ion, convicted  the  prisoner.(/))  Where  the  prisoner  decoyed  the  prose- 
cutor into  a  public  house,  and  there  introduced  the  play  of  "  cutting."  and 
one  of  them  prevailed  on  the  prosecutor,  who  did  not  play  on  his  own 
account,  to  cut  the  cards  for  him,  and  then,  under  the  pretence  that  the 
prosecutor  had  cut  the  cards  for  himself  and  lost,  another  of  them  swept 
his  money  off  the  table  and  went  away  with  it,  it  was  considered  a  case 
which  should  be  left  to  the  jury  to  say  whether  the  money  was  obtained 
upon  a  preconcerted  scheme  to  steal  it ;  if  so,  it  would  be  larceny.(7) 
So,  where  the  prosecutor  was  induced,  by  a  preconcerted  plan,  to  de- 
posit money  upon  a  bet,  and  the  stakeholder  afterwards,  upon  a  pretence 
that  one  of  his  confederates  had  won  the  wager,  handed  the  money  over 
to  him,  and  the  jury  found  that  at  the  time  the  money  was  taken  there 
was  a  plan  to  keep  it,  under  the  false  color  of  winning  the  bet,  this  was 
held  a  larceny ;  for  the  prosecutor  parted  with  the  possession  only,  and 
not  tbe  property,  which  was  to  pass  eventually  only,  in  case  he  really 
lost  the  wager.(r) 

It  is  a  principle  of  the  common  law,  that  every  offender  shall  be  pun- 
ished in  the  county  wherein  the  offence  is  committed  ;  but  in  respect  to 
stolen  goods,  the  offender  may  be  indicted  and  punished  in  any  county 
where  he  carries  the  stolen  goods ;  as  he  is  guilty  of  stealing  them  in 
every  place  where   he   has  them.(^)     So,  if  a   larceny  is  committed 


(o)  See  Arch.  Cr.  PI.  186.     Ante,  p.  (q)  1  Leach,  270     Cnld.  295. 

126,  "  Fahe  ptrmmatrng,*'  Sfc,  (r;  Ruts.  &  kv.  C.  C.  413. 

(p)  1  Leacb,  238,  814.    2  East's  P.  (s)  11  Wend.  129. 
C.  679,  680.    2  Leach,  640. 
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abroad  and  the  goods  are  broaght  into  this  state,  the  offender  may 
be  indicted  in  any  county  into  which  the  goods  are  carried,  in  the 
same  manner  as  if  the  larceny  had  been  originally  committed  here.(£) 
The  thief  is  guilty  not  only  of  a  carrying  away,  but  of  a  taking  in 
every  county  through  or  into  which  the  goods  have  been  earned  by 
him.(ti) 

It  is  not  an  essential  ingredient  of  the  offence  that  the  taking  should 
be  lucri  causa,  i.  e.  for  the  sake  of  gain.  A  fraudulent  taking,  with  in*- 
tent  wholly  to  deprive  the  owner  of  his  property,  or  with  intent  to  de- 
stroy it,  is  sufficient,  if  the  object  be  to  effect  some  supposed  advantage, 
either  to  the  party  committing  the  offence,  or  to  a  third  person. (u) 

2d.  The  carrying  away."]  There  must  be  an  asportation  or  carrying 
au)ay,  as  well  as  a  taking  of  the  goods,  in  order  to  constitute  larceny. 
A  bare  removal,  however,  from  the  place  in  which  the  thief  found  the 
goods,  though  he  does  not  make  off  with  them,  is  a  sufficient  carrying 
away  ;{w)  as  if  a  man  be  leading  another's  horse  out  of  a  close,  and  be 
apprehended  in  the  fact ;  or  if  a  guest  stealing  goods  out  of  an  inn,  have 
removed  them  from  the  chamber  down  stairs  ;(j7)  or  if  a  thief  intending 
to  steal  plate,  take  it  out  of  a  chest  in  which  it  was,  and  lay  i(  down  upon 
the  floor,  but  be  surprised  before  he  can  make  his  escape  with  it  ;(y) 
or  if  intending  to  steal  a  cask  of  wine,  he  remove  it  from  the  head  to  the 
tail  of  the  wagon  in  which  it  is  placed,  and  be  detected  before  he  can  ef- 
fect his  purpose  of  carrying  it  off.(z)  Where  the  prisoner  drew  a  pocket- 
book  from  the  inside  pocket  of  the  prosecutor's  coat,  about  an  inch  above 
the  top  of  the  pocket ;  but  while  the  book  was  still  about  the  person  of 
the  prosecutor,  he  suddenly  raised  his  hand,  upon  which  the  prisoner  let 
the  book  drop,  and  it  fell  into  the  prosecutor's  pocket ;  this  was  consid- 
ered a  sufficient  carrying  away  to  constitute  simple  larceny,  though  net 
to  support  an  indictment  for  stealing  from  the  person,  (a) 

But  there  must  be  an  entire  possession  of  the  goods  by  the  thief  though 
it  be  but  for  an  instant.{b)  Thus  where  the  prisoner  merely  set  a  pack- 
age on  end  in  the  place  where  it  lay,  for  the  purpose  of  cutting  open  the 
side  of  it  to  get  out  the  contents,  and  was  detected  before  he  bad  accom- 
plished his  purpose,  the  judges  held  that  this  was  not  sufficient.(c)  So 
where  the  thief  was  not  able  to  carry  off  the  goods  on  account  of  then* 


(t)  Id.  ib.    2R.  S.  698,  §  4.  (y)  I  Hawk.  c.  83,  s.  25.    4  Black. 

(u)  1  Hale,  507.    1  Hawk.  c.  83,  s.  Com.  231  and  n.  (9)  and  (10). 

52.  (X)  1  Leach,  256. 

(v)  Ruis.  &  Ry.  C.  C.  292,  807,  470.  (a)  Ry.  &  Moo.  C.  C.  78. 

(u>)  4  Black.  Com.  231.    3  Inst  108.  (6)  2  Kuss.  on  Cr.  95. 

2  East's  P.  C.  555,    2  Rum.  on  Cr.  95.  (c)  2  East's  P.  C.  556,  567,  708.    I 

(«)  Id.  ib.  Leach,  320. 
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being  attachod  by  a  string  to  the  counter  ;(<f)  or  to  carry  off  a  purse,  on 
account  of  some  keys  attached  to  the  strings  of  it  getting  entangled  in  the 
owner's  pocket  ;(e)  the  couit  held  there  was  not  a  sufficient  carrying 
away  in  these  cases,  to  c(Histitute  larceny,  because  there  was  no  severance. 
But  if  every  part  of  the  thing  is  removed  from  the  space  that  part  occu- 
pied, though  the  whole  thing  is  not  removed  from  the  whole  space  which 
the  whole  thing  occupied,  the  asportation  will  be  sufficient.(/) 

3d.  The  goods  taken."]  To  constitute  larceny  at  common  law,  the 
property  taken  must  be /)cr«wa/ property,  and  of  some  intrinsic  value,  (g*) 
Therefore  things  real,  or  which  savor  of  the  realty,  cannot  be  the  subject 
of  larceny  at  common  law ;  and  so  strict  was  the  rule  in  this  respect  that 
a  larceny  could  not  be  committed,  even  of  title  deeds,  or  any  other  char- 
ter or  writing  concerning  the  realty  ;{h)  or  even  of  the  box  in  which  they 
were  kept.(t)  Lands,  tenements  and  hereditaments,  corporeal  or  incor- 
poreal, cannot,  from  their  nature,  be  taken  and  carried  away.  Of  things 
also  that  adhere  to  the  freehold,  as  corn,  grass,  tares  and  the  like,  or  lead 
or  other  thing  attached  to  a  house,  no  larceny  can  be  committed  at  com- 
mon law. (A)  But  it  was  always  held,  even  at  common  law,  that  if  the 
owner  or  a  stranger  severed  chattels  from  the  freehold,  and  the  thief  af- 
terwards came  and  stole  them  ;  or  if  the  thief  severed  them  at  one  time 
and  at  another  came  and  stole  them,  this  was  larceny. (/) 

The  revised  statutes,  however,  as  we  have  already  seen,(m)  have  abol- 
ished the  above  distinction,  by  making  it  larceny  to  sever  from  the  soil 
produce  growing  thereon,  or  from  buildings,  gates,  fences,  &c.  any  part 
thereof,  of  the  value  of  925,  and  to  take  and  convert,  with  intent  to  steal, 
the  same  in  the  same  manner  and  of  the  same  degree  as  if  such  articles 
had  been  severed  at  some  previous  time.(n) 

Bonds,  bills,  &c.  being  mere  choses  in  action,  are  not  the  subject  of  lar- 
ceny at  common  law,  because  they  are  of  no  intrinsic  value,  (o)  But 
stealing  rolls  of  parchment,  although  they  are  the  records  of  a  court  of 
justice,  is  larceny  according  to  the  value  of  the  parchment,  unless  they 
concern  the  realty.(p)  But  by  the  revised  statutes  the  sum  due  upon  any 
hoDdf  note,  or  other  chose  in  action  is  to  be  deemed  its  value ;  and  such 
instruments  are  declared   to  be  the  subjects  of  larceny.  (9)    Stealing 


(J)  1  Leach,  990.  (0  1  Hale,  510.    8  Inst  109. 

(«)  1  Hale,  608.  («)  Ante,  p.  147. 

(/)  Rr.  &  Moo.  C.  C.  14.  (n)  2  R.  S.  680,  §  68. 

(g)  8  Chit  Bum,  633.  (0)  1  Hawk.  c.  83,  s.  86.    8  Coke's 

(h)  1  Hale,  610.    1  Hawk.  c.  38,  s.  86.  Rep.  83. 

I  Leach,  12.    Ry.  &  Moo.  C.  C.  166.  (p)  Ry.  &  Moo.  C.  C.  166. 

(»)  3  Inst.  109.    1  Hale,  610.  (q)  2  R.  S.  679,  §  66.    Ante,  p.  147. 
(k)  Arch.  Cr.  PI.  172. 
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records,  papers,  or  proceedings  of  a  court  of  justice,  is  also  declared  to 
be  larceny,  without  reference  to  tbe  value  of  the  record  or  paper  8tolea.(r) 
Larceny,  at  common  law,  cannot  be  committed  of  things  which  are 
not  the  subject  of  property,  as,  of  a  dead  body ;  though  it  is  a  high  mb- 
demeanor  to  disinter  a  dead  body  for  the  purpose  of  dissection,  or  to  sell 
or  dispose  of  it  for  profit.  (^)  So  of  things  in  which  none  have  any  de- 
terminate  property,  as  treasure  trove,  waifs,  &c.,  of  which,  till  seized,  it 
has  been  said  larceny  cannot  be  committed  (^) ;  but  it  seems  that  the 
true  owner,  though  unknown,  has  still  a  property  in  them,  before  seizure 
by  the  lord,  unless  there  are  circumstances  to  show  an  intended  derelic- 
tion of  the  property,  (ti)  The  same  has  been  said  of  wreck,  (v)  Taking 
away  a  letter  from  another,  which  is  of  no  intrinsic  value  nor  importing 
any  property  in  possession  of  the  person  from  whom  it  was  taken,  is  not 
larceny,  (id)  So  no  larceny  can  be  committed,  at  common  law,  of  ani- 
mals in  which  there  is  no  property,  absolute  or  qualified ;  as  of  beasts 
that  are  wild  and  unreclaimed,  such  as  deer,  hares,  and  conies  in  a  for- 
est, chacc  or  warren  ;  fish  in  an  open  river  or  pond  ;  or  wild  fowls,  (as 
rooks)(x)  at  their  natural  liberty.(y)  But  if  they  are  reclaimed  or  con- 
fined, and  may  serve  for  food,  it  is  otherwise  ;  for  of  deer  so  enclosed  in 
a  park  that  they  may  be  taken  at  pleasure,  fish  in  a  trunk  or  net,  and 
pheasants  or  partridges  in  a  mew,  larceny  may  be  committed,  (z)  Swans 
it  is  said,  if  lawfully  marked,  are  the  subject  of  larceny  at  common  law, 
although  at  large  in  a  public  river ;  or,  whether  marked  or  not,  if  in  a 
private  river  or  pond,  (a)  So  all  valuable  domestic  animals,  as  horses 
and  all  animals  of  a  domestic  nature,  which  serve  (or  food,  as  swine, 
sheep,  poultry,  and  the  like ;  and  the  product  of  any  of  them,  as  eggs, 
milk  drawn  from  the  cow(&) ;  or  wool  pulled  from  the  sheep's  back  fclo- 
niously(c) ;  and  the  fiesh  of  such  as  are,  by  nature  wild — may  be  tbe 
subject  of  larceny,  (d)  But  as  to  all  other  animals  which  do  not  serve 
for  food,  as  dogs,  and  other  creatures  kept  for  whim  or  pleasure,  stealing 
these  does  not  amount  to  larceny  at  common  law.(e)  Nor  are  wild  bees 
the  subject  of  larceny,  so  long  as  they  remain  in  the  tree  where  tbey 
have  lived,  notwithstanding  the  tree  is  upon  the  land  of  an  individual, 
and  he  has  confined  them  in  it.(/) 


(r)  2  R.  S.  679,  §§  69,  70.    Ante,  147.  (y)  1  Hale,  611.    Post  866. 

(t)  2  T.  R.  733.    Russ.  &  Ry.  C.  C.  {z)  1  Hale,   611.    1  Hawk.  c.  88,  : 

866.  89.    8  Chit  Bum,  684. 

(0  1  Hale,  610.  (a)  Dalt  Just.  c.  166. 

(u)  2  East's  P.  C.  606,  7.  (6)  Fost  99. 

(t>)  Arch.  Cr.  PI.  174.  (c)  1  Leacb,  171. 

(t0)  6  John.  Rep.  lOa  {d)  1  Hale,  611. 

(x)  4  Dow.  &  Ry.  6ia    2  B.  &  Crest.  (e)  1  Hale,  613. 

984.  (/)  8  Binn.  Rep.  646. 
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4tK  The  owner.l  It  mast  appear  at  the  trial  that  the  goods  stolen 
are  the  absolute  or  special  property  of  the  person  named  as  the  owner  in 
the  indictment.  If  he  be  misnamed,  if  the  name  thus  stated  be  not  either 
his  real  name  or  the  name  by  which  he  is  usually  known,  or  if  it  appear 
that  the  owner  of  the  goods  is  another  and  different  person  from  him 
thus  named  as  such  in  the  indictment,  the  variance  will  be  fatal,  and  the 
defendant  must  be  acquitted.  So  if  he  be  described  as  a  certain  person 
to  the  jurors  unknown,  and  it  appears  in  evidence  that  his  name  t^  known, 
the  defendant  will  be  acquitted.(§-)  It  is  well  settled,  however,  that  larce- 
ny may  be  committed  by  stealing  goods,  the  owner  of  which  is  not  known. 
But  upon  prosecutions  of  this  kind,  some  proof  must  be  given  sufficient 
to  raise  a  reasonable  presumption  that  the  taking  was  felonious,  or  against 
the  will  of  the  owner.  And  no  person  should  be  convicted  of  stealing 
the  goods  of  an  unknown  person,  merely  because  he  could  not  give  an 
account  how  he  came  by  them ;  unless  there  is  due  proof  that  a  larceny 
has  been  committed  of  those  good8.(A) 

Where  goods  are  stolen  out  of  the  posssession  of  a  bailee,  they  may 
be  described  as  the  property  of  the  bailor  or  bailee,(t)  although  they 
were  never  in  the  real  owner^s  possession,  but  in  that  of  the  bailee 
only  ;{k)  as,  goods  left  at  an  inn ;(/)  or  entrusted  to  a  person  for  safe 
keeping  ;(m)  or  to  a  carrier  to  carry  ;(n)  cloth  sent  to  a  tailor  to  make 
op,  or  linen  to  a  laundress  to  wash,(o)  goods  pawned,  and  the  like ;  may 
either  be  laid  as  the  property  of  the  person  to  whom  they  are  entrusted, 
or  of  the  real  owner,  (/i)  So,  cattle  may  be  described  as  the  property  of 
the  person  with  whom  they  are  agisting.(7)  But  where  a  bailor  steals 
his  own  goods  from  his  bailee,  they  must  be  described  as  the  property  of 
the  bailee,  (r) 

The  person  in  whom  the  property  is  laid  must  have  either  the  actual 
or  constructive  possession  of  the  good8.(«)  Therefore,  if  the  person  de* 
•oibed  as  owner  proves  to  be  merely  a  servant  of  the  real  owner,  the 
indictment  cannot  be  supported  ;(£)  for  a  servant  has  not  a  special  prop- 
erty in  the  goods.  He  is  neither  owner  nor  bailee.  His  possession  is 
the  possession  of  his  master,  (ti) 


(g)  Arch.  Cr.  PI.  176.    2  Russ.  on  Or.  (p)  2  Hale,  181,  518.    2  East's  P.  0. 

162.  652.    Arch.  Cr.  PI.  176. 

m  2  Hale,  290.    2  Russ.  on  Cr.  162.  (g)  2  East's  P.  C.  658. 

(O  2  Hale,  181.  (r)  Russ.  &  Ry.  C.  C.  470,  480. 

(k)  Russ.  &  Ry.  C.  C.  196.  (s)  Idem,  225. 

(I)  2  East's  P.  C.  658.  (0  Idem,  412.    2  Eut,  652. 

(»)  1  Leach,  856.  (u)  Roicoe's  Cr.  Ev.  517.    8  Cowea, 

(n)  2  East's  P.  C.  658.  187. 
(o)  Id.    1  Leach,  857. 
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So  where  a  penoD  named  as  owner  appears  to  be  a  married  wmnan^ 
the  prisoner  must  be  acquitted ;  for,  in  law,  the  goods  are  the  property 
of  her  husband  ;(v)  and  that  though  she  be  living  apart  from  him  upon 
an  income  arising  from  property  vested  in  trustees  for  her  separate  use  ; 
for  the  property  caniu)t  belong  either  to  the  wife  or  trustees.  In  law 
she  can  have  no  property.(t^  But  where  goods  were  stolen  from  an 
unmarried  woman,  who  married  before  indictment,  the  describing  her  as 
the  owner,  by  her  maicien  name,  was  8ufficient.(x) 

So  goods  let  with  a  ready  furnished  lodging  nHist  be  described  as  the 
goods  of  the  lodger,  and  not  as  the  goods  of  the  original  owner ;  for  the 
real  owner  neither  has.  nor  is  entitled  to,  the  possession ;  nor  can  he 
maintain  trespass  for  them.(y)  But  if  the  lodger  steal  the  goods,  they 
may  be  described  as  the  property  of  the  owner  or  person  letting  them 
to  hire.(z) 

Goods  seized  by  the  sheriff  under  ^fi.fa.  remjtin  ^he  pspperty  of  the 
defendant  in  the  suit  until  a  sale  ;  and  if  stolen  by  any  other  person  than 
him,  the  property  should  be  laid  to  be  in  such  defendant  m  the  suit(a) 
If  stolen  from  the  officer  by  such  defendant  himself,  the  property  may  be 
laid  to  be  in  the  officer.  For  in  consequence  of  the  levy,  the  officer  has 
a  special  property  in  the  goods.  (6) 

If  A.  steal  the  goods  of  B.  from  B.,  and  C.  steal  the  same  goods  frooi 
A.,  they  may  be  described  as  the  property  of  either ;  of  A.,  because  he 
had  the  possession,  and  of  B.,  because  he  had  the  property,  notwithstand- 
ing the  tortious  taking.(c) 

If  clothes,  or  other  necessaries,  supplied  by  a  father  to  his  child,  be 
stolen,  they  may,  it  seems,  be  described  as  the  property  of  either ;  espe- 
cially if  the  child  be  of  tender  age  ;{d)  though  it  may  be  safer  to  al- 
lege them  to  be  the  property  of  the  child,  (e) 

In  general,  a  person  having  a  right  of  property  in  goods,  and  also  a 
right  to  the  possession,  cannot  be  guilty  of  larceny  with  respect  to  such 
goods.  Tenants  in  common^  therefore,  and^'n^  tenants^  cannot  be  guil- 
ty of  stealing  their  common  good$.{f)  Where  the  goods  stolen  are  the 
property  of  partners  in  trade,  joint  tenants,  parceners  or  tenants  in  com- 
mon, or  of  several  owners,  the  indictment  will  be  sufficient  if  it  allege 
such  goods  to  belong  to  any  one  or  more  of  such  partners  or  owners. 


(v)  1  Hale,  513.  (b)  10  Wend.  165. 

(V))  Rusi.  &  Ry.  C.  C.  491,  517.  (c)  1  Leach,  522, 8. 

(x)  1  Leach,  536.  (d)  12  Coke's  Rep.  118.    2  East,  654. 

(y)  Russ.  &  Ry.  C.  C.  441,  26.  («)  1  Leach,  463,  4,  n. 

(g)  Arch.  Cr.  PI.  176,  a.  (/)  Roscoe's  Cr.  Ev.  514.    1  Hale, 
(a)  10  Bing.  182.    2  N.  Hamp.  298,    518.    2  East's  P.  C.  558. 
482.    2  Russ.  on  Cr.  158. 
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withoat  nammg  all  oT  ihem.{g)  Whene  goods  are  vested  in  a  body  of 
peraoDs  not  incorporated,  they  must  not  be  described  as  the  property  of 
the  body,  but  of  the  individuals  composing  it,  or  some  of  them,  as  in  the 
case  of  partners,  trustees,  and  joint  stock  companies.(A)  But  where  the 
goods  of  a  corporation  are  stolen,  they  must  be  described  as  the  proper- 
ty of  the  corporation,  and  not  of  the  individuals  composing  it.(i)  And 
there  is  a  difference  in  this  respect  between  an  ancient  corporation  and 
a  corporation  newly  created :  the  former  may ,^  by  use,  have  a  special 
name,  differing  in  substance  from  that  Ky  which  they  were  originally  in- 
corporated ;  and  they  may  plead  and  Be  impleaded  by  that  name ;  but 
a  corporation  created  within  memory,  must  plead  and  be  impleaded  by 
the  name  by  which  they^  were  incorporated.(i) 

One  entitled  to  receive  a  share  of  a  crop,  for  his  services,  is  not  a  joint 
tenant,  or  tenant  in  common  with  his  employer ;  and  commits  larceny  if 
be  ^eals  a  part  of  \i.{l) 

The  receiptor  of  goods  taken  by  the  sheriff  in  execution,  who  has  en* 
gaged  to  redeliver  them  to  the  sheriff  on  demand,  has  not  even  a  special 
property  in  the  goods ;  and  a  larceny  cannot  be  laid  of  the  goods  as  the 
property  of  the  receiptor. (m) 

5tb.  The  felonious  intent']  The  taking  and  carrying  away  must  be 
done  animofurandU  i*  e.  with  a  felonious  intent.(n)  And  the  intention 
of  the  defendant  is  a  question  for  the  jury  to  determine.(o)  The  ques^ 
tioo  whether  a  particular  taking  is  felonious,  is  a  question  of  law,  arising 
{HTincipally  upon  the  intention  of  the  prisoner,  as  found  by  the  jury.  The 
felonious  quality  consists  in  the  intention  of  the  prisoner  to  defraud  the 
owner,  and  to  apply  the  thing  stolen  to  his  own  u8e.(/7)  But  to  make  a 
taking  felonious,  it  is  not  necessary  that  it  should  be  done  lucri  causa,  for 
the  sake  of  gain.  A  taking,  with  intent  to  destroy,  or  otherwise  deprive 
the  owner  of  the  goods,  will  be  sufficient,  if  done  to  serve  the  offender,  or 
any  other  person,  though  not  in  a  pecuniary  way.(9) 

It  is  the  intent  which  makes  the  taking  either  a  felony  or  a  trespass 
cmly  ;(r)  and  to  constitute  larceny,  there  must  be  a  felonious  intent  exist- 
ing in  the  mind  at  the  time  when  the  property  is  obtained,  (i)     No  subse- 


ig)  2  R.  S.  727,  §  46.  Arch.  Cr.  PI.  177.        (»)  4  Black.  Com.  282. 

(I)  1  Leach,  513.    Ry.  &  Moody's  C.        (o)  1  Leach,  413,  415,  and  in  notes. 

C.  15.  2  East's  P.  C.  685.    1  Hale,  504. 

(i)  2  East's  P.  C.  1059.   1  Leach,  253.       (p)  8  Chit.  Cr.  L.  926.    2  Stark.  £v. 

\k)  Arch.  Cr.  PL  177.    Crown  Cir.  827. 
Comp.  300.  iq)  Russ.  &  Ry.  C.  C.  292,  807,  118. 

O)  1  HUl's  R.  364.  (r)  1  Hale,  509. 

(m)  8  Cowen,  137.     14  Mass.  R.  217.        (s)  1  Leach,  409. 
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quent  felonious  iotentioD  will  render  the  previous  taking  felontou8.(()  If 
goods  are  taken  on  a  claim  of  right  of  property  in  them,  which  the  taker 
honestly,  though  mistakenly,  believes  he  possesses,  it  is  no  felony.(«) 
But  if  the  cbim  is  set  up  fraudulently,  and  as  a  cloak  for  obtaining  pos- 
session of  the  goods,  it  is  larceny,  (o)  And  if  there  be  no  pretence  or 
color  of  title,  the  offence  will  be  aggravated  rather  than  reduced,  by  ob- 
taining the  possession  by  act  of  law ;  as,  a  fraudulent  abuse  of  legal  pro- 
Ces8.(u?) 

Where  the  taking  exists,  but  without  fraud,  it  may  amount  only  to  a 
trespass.  And  it  is  very  important  to  keep  in  view  the  distinction  be- 
tween trespass  and  larceny.  For  it  is  not  every  interference  with,  or 
taking  away  of  another's  property  that  will  amount  to  a  felony.  Thus, 
taking  a  horse  from  a  common  and  after  riding  it  a  considerable  distance, 
^returning  it  there  again,  is  but  a  trespass.  So  where  a  man  takes  anoth- 
er's harrow  or  plough,  and  after  ploughing  his  own  land,  returns  it  to  the 
place  whence  he  took  it,  or  tells  the  owner  of  his  using  it,  this  may  be  a 
trespass,  but  is  not  a  felony  ;(x)  because  the  returning  of  the  thing  suffi- 
ciently evinces  that  the  party,  when  he  took  it,  had  no  felonious  intention. 
Returning  the  goods,  however,  can  be  considered  merely  as  evidence  of 
the  defendant's  intentions  when  he  took  them ;  for  if  it  appear  that  be 
took  them  originally  with  the  intent  of  depriving  the  owner  of  them,  and 
of  converting  them  to  his  own  use,  his  afterwards  returning  them  will  not 
purge  the  offence. (j^)  And  where  the  prisoners  entered  another  roan's 
stable,  at  night,  and  took  out  his  horses  and  rode  them  thirty-two  miles, 
and  left  them  at  an  inn,  and  were  afterwards  found  pursuing  their  jour- 
ney on  foot,  they  were  held  to  have  committed  only  a  trespass,  (z)  But 
m  these  cases  if  the  party  had  sold  the  article  taken,  this  would  be  de- 
clarative of  the  first  taking  being  felonious,  {a)  So  if  the  sheep  of  A.  stray 
into  the  flock  of  B.,  and  B.  not  knowing  it,  drives  them  home  with  his 
own  flock  and  shears  them,  this  is  no  felony ;  though  it  would  be  other- 
wise if  lie  did  any  act  for  the  purpose  of  concealing  them ;  for  that  would 
indicate  his  knowledge  of  their  being  the  sheep  of  another. (&)  If  under 
color  of  arrcar  of  rent,  though  none  be  actually  due,  I  distrain  or  seize 
my  tenant*s  cattle,  this  may  be  trespass,  but  it  is  no  felony. (c)  Even 
where  a  person  stole  certain  articles,  and  also  took  a  horse,  not  with  an 


(t)  2  East's  P.  C.  694, 594, 8d7.   Russ.  (x)  1  Hale,  509. 

&  Ry.  C.  C.  441.    3  Chit.  Cr.  L.  926.  (y)  1  Hawk.  c.  34.  s.  2.     1  Hale,  58$. 

Ante,  p.  150.  2  East's  P.  C.  557.    2  Russ.  on  Cr.  96. 

(u)  3  Car.  &  Payne,  409.  (z)  2  East's  P.  C.  661,  2. 

(«)  1  Hale,  507.    1  Hawk.  c.  88,  s.  8.  (a)  Id.  ib. 

(w)  2  Russ.  on  Cr.  130,  131.    8  Chit  (b)  I  Hale,  506. 

Gr.  L.  926  (c)  Id.  509. 
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intention  to  steal  it,  but  merely  to  get  oflf  more  conveniently  with  the 
other  property,  this  was  held  not  to  be  a  felonious  stealing  of  the  horBe.{d) 
It  depends  also  upon  circumstances  what  offence  it  is  to  force  a  man  in 
the  possession  of  goods  to  sell  them.  If  the  defendant  takes  them  and 
throws  down  more  than  their  value,  it  will  be  evidence  that  it  was  only 
a  trespass ;  if  less  were  offered,  it  would  probably  be  regarded  as  felony.(c) 
And  it  seems  that  the  taking  may  be  only  a  trespass  while  the  original 
assault  was  feknious.  Thus  if  a  man  searches  the  pockets  of  another 
for  money  and  finds  none,  and  afterwards  throws  the  saddle  from  his 
horse  on  the  ground  and  scatters  bread  from  his  packages,  he  will  not  be 
guilty  of  robbery.  (/)  Though  he  might  certainly  have  been  indicted  for 
febniously  assaulting  with  intent  to  steal ;  for  that  offence  was  complete.(^) 

The  openness  and  notoriety  of  the  taking,  where  possession  has  not 
been  obtained  by  force  or  stratagem,  is  a  strong  circumstance  to  rebut 
the  inference  of  a  felonious  intention.(A)  But  this  alone  will  not  make  it 
the  less  a  felony.(t)  A  taking  by  mere  accident,  or  in  joke,  or  mistaking 
another's  property  for  one's  own,  is  neither  legally  nor  morally  a  crime. (A) 

Necessity,  however  pressing,  can  never  be  allowed  as  an  excuse  for 
string ;  but  the  court,  in  apportioning  the  punishment,  will  have  regard 
to  cases  of  real  necessity.(/) 

In  all  cases  of  larceny,  the  questions  whether  the  prisoner  took  the 
goods  knowingly  or  by  mistake ;  whether  he  took  them  in  good  faith,  un« 
der  a  claim  of  right,  or  otherwise ;  and  whether  he  took  them  with  an 
intent  to  restore  them  to  the  owner  or  to  deprive  the  owner  of  them  alto- 
getber  and  to  convert  them  to  his  own  use  ;  are  questions  entirely  for  the 
consideration  of  the  jury,  to  be  determined  by  them  upon  a  view  of  the 
particular  facts  of  each  case.(m)  On  an  indictment  for  larceny  by  a  ser- 
vant, in  stealing  his  master's  plate,  it  appeared  that  after  the  plate  was 
missed,  but  before  complaint  was  made  to  a  magistrate,  the  prisoner  re- 
deemed the  plate  from  a  pawnbroker,  to  whom  he  had  pledged  it,  and 
replaced  it.  It  appearing  that  the  prisoner  had  on  previous  occasions 
pawned  the  plate  and  afterwards  redeemed  it,  it  was  left  to  the  jury  to 
say  whether  he  took  the  plate  with  intent  to  steal  it,  or  merely  took  it  to 
raise  money  on  it  for  a  time,  and  then  return  it ;  the  judge  holding  that 
in  the  latter  case  it  was  no  larceny,  (n) 


(d)  1  Car.  &  P.  658.  (D  2  Ernst's  P.  C.  590.    1  Hawk.  c.  28, 

(e)  1  East's  Rep.  615,  686.  s.  30. 

(/)  2  East's  p.  C.  662.  (m)  1  Leach,  418.    2  East's  P.  C.  685. 

(g)  5  Car.  &  P.  524.  1  Hale,  504. 

(h)  1  Hale,  507.   2  East's  P.  C.  661, 2.  (n)  Crown  Cir.  Comp.  802.    8  Chit. 

Ci)  Kel.82.  2RaTin.276.   2  Vent  94.  Burn,  589. 

(ik)  2  Hale,  507, 509. 
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Secondljft  of  compound  larceny.]  This  offence  has  all  the  properties  of 
simple  larceny ;  but  is  accompanied  with  the  aggravation  of  taking  prop- 
erty from  one's  house  or  person.(o) 

Under  the  revised  statutes  compound  larceny  consists  in  stealing  in  a 
dwelling  house,  or  a  ship  or  other  vessel.  If  the  goods  taken  are  of  the 
value  of  more  than  twenty-five  dollars,  the  punishment  is  an  addition  of 
three  years  imprisonment  to  that  provided  for  simple  grand  larceny.(/>) 

Stealing  in  the  night-time  from  the  person  of  another,  is  also  compound 
larceny,  and  if  the  goods  taken  are  worth  more  than  twenty-five  dollars, 
is  punishable  by  imprisonment  in  a  state  prison  not  more  than  ten 
years,  (y) 

Larceny  from  a  house  or  ship^  &c.  is  of  two  kinds :  1.  Privately  steal- 
ing therein,  whether  in  the  day  or  night-time,  without  any  breaking  in  or 
out  of  such  house,  ship,  &c  And  this  is  the  offence  we  are  now  to  con- 
sider. 2.  Where  the  stealing  is  accompanied  by  the  breaking  of  the 
house ;  and  then  as  we  have  seen,  it  falls  under  the  description  of  bur- 
glary.{r) 

The  statute  has  not  declared  what  shall  be  considered  a  dwelling 
house,  or  ship,  or  vessel,  with  reference  to  this  offence.  But  for  the 
purpose  of  committing  burglaiy  it  is  provided  that  no  building  shall  be 
deemed  a  dwelling  house  or  any  part  thereof,  unless  the  same  be  joined 
to,  immediately  connected  with  and  part  of,  a  dwelling  house,  (i)  Un- 
der the  English  statute  respecting  larcenies  in  houses,  which  is  similar  to 
ours,  it  has  been  decided  that  a  dwelling  house,  within  the  meaning  of 
the  act,  must  be  such  an  one  in  which  *burglar>'  may  be  committed,  and 
not  inhabited  casually,  as  by  a  person  who  is  placed  there  to  sleep  mere- 
ly for  the  purpose  of  taking  care  of  furniture  till  a  tenant  can  be  obtain- 
ed.(^)  Chambers  in  an  inn  of  court,  however,  fall  within  the  intention 
of  the  act.(u)  No  man  can  be  guilty  under  it,  by  stealing  in  his  own 
house,  nor  a  woman  in  that  of  her  husband.(i;)  But  a  lodger  who  in- 
vites a  man  to  his  room,  and  then  steals  his  goods,  when  not  about  his 
person,  is  liable  to  be  fouud  guilty  of  stealing  in  a  dwelling  house.  The 
goods  of  such  guest  are  under  the  protection  of  the  dwelling  house.(tD) 
Property  left  by  mistake  at  a  house,  and  delivered  to  the  occupier  under 
the  supposition  that  it  was  for  one  of  the  persons  in  tlie  house,  is  entitled 


(o)  '4  Black.  Com.  240.  (i)  2  East's  P.  C.  499. 

(p)  2  R.  S,  679,  §§  63, 64.  (u)  Cro.  Car.  474. 

(q)  Id.  ib.  §  65.  (v)  1  Leach,  338  in  notes, 

(r)  Ante,  p.  90.    4  Black.  Com.  289.  (w)  Rum.  &  Ry.  C.  C.  418. 
(8)  2  R.  S.  669,  §  16. 
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to  the  proteclioQ  of  the  house,  so  as  to  make  the  stealing  of  it  by  a  lodg- 
er therein,  under  pretence  that  it  is  his,  an  offence  within  the  act.(x) 
But  the  English  act  being  intended  to  apply  to  property  deposited  in  the 
house  and  under  its  protection,  does  not  extend  to  effects  taken  from  the 
person,  though  within  it.(j^)  And  this  principle  is  equally  applicable  to 
cases  of  stealing  from  the  person,  in  ships  or  ves8els.(z)  The  rule  is 
probably  the  same  under  the  corresponding  section  of  our  statute,  above 
referred  to  ;  inasmuch  as  the  next  section  provides  for  cases  of  stealing 
from  the  person,  and  prescribes  a  severer  punishment  than  that  annexed 
to  stealing  in  houses,  &c. 

In  the  construction  of  the  English  act  it  has  also  been  resolved  that  to 
constitute  the  offence  the  party  must  steal  to  the  whole  amount  mention- 
ed in  the  act,  at  one  time ;  and  that  a  number  of  acts  of  larceny  cannot 
be  accumulated  together  in  order  to  make  up  the  sum.(a) 

Larceny  from  the  person  is  also  of  two  kinds.  I.  Privately  stealing. 
2.  By  open  and  violent  assault,  which  is  denoraiinated  robbery.  We 
ahall  only  consider,  in  this  connection,  the  first  named  class  of  larcenies ; 
robbery  having  been  already  treated  upon. (6) 

To  constitute  the  crime  of  stealing  from  the  person,  it  is  necessary, 
onder  our  statute,  that  it  should  be  done  in  the  nigfU'time.{c)  And  the 
tlung  must  be  completely  removed  from  the  person.  A  removal  from 
the  place  where  it  was,  so  as  to  constitute  a  simple  larceny,  and  the  article 
still  remaining  attached,  by  any  means  to  the  person,  is  not  sufficient.(d) 
If  it  appear,  upon  an  indictment  for  stealing  from  the  person,  that 
there  was  sufficient  force  used  to  constitute  robbery,  the  defendant  will 
not,  upon  that  ground,  be  entitled  to  an  acquittal.(«)  And  in  all  cases 
of  larceny,  where,  by  statute,  circumstances  of  aggravation  subject  the 
offender  to  a  higher  punishment,  on  failure  in  the  proof  of  those  circum- 
stances the  prisoner  may  be  convicted  of  the  simple  larceny.(/)  So 
apon  an  indictment  for  robbery,  if  any  of  the  circumstances  necessary  to 
constitute  that  offence  are  wanting,  but  the  taking  is  proved,  the  prisoner 
may  be  acquitted  of  robbery,  and  convicted  of  larceny.  (^) 

Indictment']    First,  as  to  the  venue.    It  is  a  general  rule  that  larceny 


(x)  Ry.  fc  Moo.  0.  C.  89.  3  Chit  Cr.        (d)  Ry.  k  Moo.  C.  C.  m    3  Chit  Or. 

L.  m  L.  943. 

(y)  2  Leach,  564.  («)  Rosi.  fc  Ry.  C.  a  174,  321.     2 
(z)  1  Id.  52,  3.    3  Chit  Cr.  L.  939.        Leach,  1046.    Arch.  Cr.  PI.  229. 

(a)  1  Leach,  294.  (/)  Roseoe's  Cr.  Ev.  74. 

(6)  Ante,  p.  134.  (g)  Cat.  Temp.  Havdw.  115.    Com 

(c)  2  R.  S:  679,  §  65.  Rep.  478.    2Str.  1014. 
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must  be  tried  in  the  same  county  or  jurisdiction  in  which  it  was  com- 
mitted. (A)  But  as  the  property  in  the  goods  stolen  always  remains  in 
the  true  owner,  unaltered  by  the  wrongful  taking,  every  carrying  away 
is  a  new  trespass.  Hence  it  follows  that  the  venue  may  be  laid  in  any 
county  into  which  they  are  conveyed  ;(t)  as  the  offence  of  taking  and 
converting  is  there  in  itself  complete  \{k)  and  this,  though  the  goods  were 
not  carried  into  the  county  in  which  the  venue  is  laid,  until  long  after  the 
original  taking.(/)  But  this,  it  is  said,  will  not  be  the  case  when  it  is 
such  a  taking  of  which  the  common  law  will  not  take  cognizance  t  as  if 
goods  are  taken  on  the  high  seas,  until  the  offence  is  made  indictable 
here  by  some  particular  statute.(m)  A  foreigner  committing  larceny 
abroad,  coming  into  this  state  and  bringing  the  stolen  property  with  him, 
may  be  indicted  and  punished  in  the  same  manner  as  if  such  larceny 
had  been  committed  in  this  state.  And  the  indictment  may  charge  such 
larceny  to  have  been  committed  in  any  town  or  city  into  or  through 
which  the  stolen  property  was  brought.(n) 

The  name  and  addition  of  the  defendant  must  be  stated,  as  in  other 
indictments,  (o) 

Description  of  the  property  stolenJ]  The  property  stolen  must  be 
stated  both  in  its  quantity  or  number,  quality,  description,  and  value ; 
with  certainty  to  a  common  intent(/>)  The  quantity  or  number  of  the 
things  stolen,  should  appear  with  certainty,  as  essential  to  the  legal  de- 
scription of  the  offence,  and  also,  because  the  prosecutor  cannot  claim 
restitution  of  any  other  goods  than  those  stated  on  the  record.  (^)  An 
indictment  for  stealing  twenty  sheep  and  ewes,  is  bad,  because  the  num- 
ber of  each  sort  is  not  stated.  So  it  is  bad  to  say  that  the  defendant 
feloniously  stole  divers  sheep  or  doves,  without  expressing  their  num- 
ber, (r) 

The  quality  and  description  of  the  property  itself  should  be  stated  with 
certainty  and  accuracy.  It  will  not  suffice  to  term  it  **  goods  and  chat- 
tels,** without  a  more  particular  description.(9)  If  a  defendant  bo  indict- 
ed for  stealing  a  sheep,  and  it  appear  to  be  a  lamb,  it  is  said  he  must  be 


(h)  a  Rum.  on  Cr.  173.  (n)  2  R.  S.  698,  §  4.    11  Wend.  129. 

(»)  8  Chit  Cr.  L.  943,  note  (A).    2  3  Chit  Cr.  944.  note  (c). 
Rum.  on  Cr.  173, 175.    Rotcoe's  Cr.  £▼.       (o)  See  3  Chit  Cr.  L.  946. 

621.  523.  202,  kc, 

(k)  1  Hale,  547.    1  Hawk.  c.  83,  s.  52.        (f]  Id.  ib.    1  id.  235. 


1  id. 


(ifc)  1  Hale,  547.    1  Hawk.  c.  88,  s.  52.       (p)  Id.  ib.    lid. 
(I)  Ry.  k  Moo.  C.  C.  45.  (q)  2  Hale,  182. 

(ffO  1  Hawk.  €.83.    But  see  2  Bog-       (r)  2  Hale,  182, 


^„^  _  -  _  ,    i  2  Hale,  182, 183. 

en'  Rec.  45,  contra.  (t )  Id.  ib.    3  Chit  Cr.  L.  947.    1  id. 

285. 
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a£qiuttecL(<)  So  an  indictment  for  stealing  a  cow,  describing  it  as  a 
h^er,  will  be  bad.(u)  So  for  stealing  a  **  gray  gelding,**  describing  it  as  a 
''gray  hor8e.''(t;)  An  indictment  for  stealing  a  dead  animal,  should  state 
it  was  dead  ;  for  upon  a  general  statement  that  a  party  stole  the  animal, 
i  twill  be  understood  he  stole  it  alive,  (to)  An  indictment  for  stealing  money, 
should  specify  the  pieces  of  which  it  consisted.  Saying  10/.  in  moneys 
mimbered,  is  not  sufficient,  (a?)  And  if  it  be  for  stealing  bank  notes,  it 
will  not  suffice  to  describe  them  as  so  many  pounds  merely,  to  which  the 
notes  amounted  in  value.(y)  In  an  indictment  for  stealing  bank  notes, 
it  will  suffice  to  describe  them  as  **  divers,  to  wit,  nine  bank  notes,  for  the 
payment  of  divers  sums  of  money,  amounting  in  the  whole  to  a  certain 
sum,  to  witf  the  sum  of  nine  pounds,  and  of  the  value  of  nine  pounds ; 
without  even  stating  the  vahie  of  any  individual  note.(z)  And  they  may 
be  described  as  *^  promissory  notes,  called  bank  notes,"  or  **  promissory 
notes,  called  bank  post  bills,"  according  to  the  fact  (a)  A  promissory 
note  may  be  described  generally,  as  *<  a  promissory  note  for  the  payment 
of  five  guineas;"  but  if  its  purport  be  set  forth,  it  will  be  bad  unless  it 
follows  the  description  of  the  statute,  making  it  felony  to  steal  ii.(b)  Up- 
on an  indictment  for  stealing  printed  books  it  is  only  necessary  to  name 
so  many  printed  books.(c) 

Care  must  be  taken  to  show,  on  the  record  that  the  property  charged 
as  stolen  was  the  subject  of  larceny.  Thus,  if  it  consist  in  animals /er€» 
natur€B  (of  a  wild  nature,)  it  should  expressly  state  them  to  be  reclaimed, 
tamed,  or  dead,  in  which  state  they  become  the  subjects  of  individual 
property.  ((0 

Where  the  property  is  of  a  nature  to  warrant  that  description,  it  should, 
m  addition  to  the  statement  of  its  quality  and  kind,  be  termed  the 
"goods  and  chattels"  of  the  owner;  and  without  these,  or  equivalent 
words,  the  indictment  would  be  defective.(e)  But  where  a  statute  uses 
the  word  **  property,"  it  is  sufficient  for  the  indictment  to  state  that  the 
things  stolen  were  the  ''goods  and  chattels"  of  the  owner;  the  word 
"chattels"  denoting  property,  or  ownership.(/)  On  the  same  principle 
It  should  be  averred  "  of  the  monies  "  "  of  the  cattle,"  &c.  when  these 


(i)  4  Black.  Com.  240.    2  Hale,  182.  (x)  2  Leach,  1103. 

(«)  2  East's  P.  C.  616.  (a)  Id.  253,  513.    13  John.  90. 

(«)  4  Ohio  Reih  350.  (6i  Id.    2  Leach,  1108,  and  notes. 

(to)  Russ.  k  Ry.  C.  C.  497.    1  Car.  (c)  3  Maule  k  Selw.  555. 

N.  P.  Rep.  128.    15  Mass.  R.  (Rand's  (d)  3  Chit  Cr.  L.  947.    9  Pick.  15. 

ed.)  198,  n.  (a).  (e)  Id.    Cro.  Elix.  490. 

(X)  %UM.  fc  Ry.  C.  C.  482.  (/)  13  John.  90. 

(«)  Id.  335, 403.    3  Bom's  J.  24th  ed. 

Ik. 
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terms  apply ;  and  certaio  it  is  if  these  words  be  unnecessaryt  still  they 
may  be  rejected  as  surplusage,  and  therefore  it  is  both  safe  and  prudent 
to  insert  them.(^) 

The  value  of  the  property  must  also  be  stated,  in  order  that  it  may 
appear  on  the  face  of  the  record  whether  the  offence  is  grand  or  petit 
larceny,  (/i)  And  when  the  property  is  of  different  kinds,  the  value  of 
each  should  be  inserted.(t)  If  the  property  stolen  consist  of  notes,  bonds, 
covenants,  bills,  or  other  securities  for  money,  or  of  any  instrument 
whereby  any  demand,  right  or  obligation  may  be  increased  or  affected 
in  any  way,  the  amount  due  and  collectable  thereon,  or  tho  value  of  the 
property  transferred  or  affected  thereby,  is  to  be  deemed  the  value  of  the 
articlen  stolen,(ik)  and  such  value  must  be  stated  in  the  indictment.  But 
an  indictment,  under  the  statute,(/)  for  stealing  records  or  proceedings  of 
a  court  of  justice,  need  not  aver  any  value  in  the  article  stolen.  It  is  not 
necessary  that  the  property  should  be  of  value  to  third  persons,  if  valua- 
ble to  tho  owner.  Therefore,  a  man  may  be  convicted  of  stealing  bank- 
ers' re-issuable  notes  which  have  been  paid.(iii)  The  precise  value  as 
stated  need  not  be  proved.(n) 

Description  of  the  owner.']  Wherever  the  owner  of  goods  is  known, 
the  property  must  be  expressly  laid  in  him.(o)  And  the  property  may 
be  described  as  the  real  owner's,  though  he  never  had  the  actual  posses- 
sion ;  as  the  general  ownership  of  personal  chattels  always  draws  to  it 
the  right  of  possession. (/>)  And  even  a  special  property  in  them  is  suffi- 
cient. (9)  Where  the  name  of  the  owner  cannot  be  ascertained,  an  in- 
dictment laying  the  property  to  belong  to  a  certain  person  unknown,  will 
be  valid.(r)  But  if  the  owner  is  known,  such  an  allegation  will  be  im- 
proper, and  on  the  discovery  of  his  name,  upon  the  trial,  the  prisoner 
must  be  acquitted.  («) 

In  indictments  for  stealing  in  a  dwelling  house,  or  from  lodgings,  the 
name  of  the  owner  of  the  premises,  if  known,  should  be  truly  inserted.(e) 
In  stating  the  name  of  the  owner,  it  will  be  sufficient  if  the  name  is  used 
by  which  the  party  is  commonly  known,  (tf) 

See  further  as  to  the  owner ^  ante,  p.  161. 


(jT)  1  Leach,  408.  (0)  1  Hale,  512.    2  Leach,  678.    3 

(A)  2  Hale,  182,  8.    Rust.  &  Ry.  C.  C.  Chit.  Cr.  L.  947,  and  notes.    1  id.  212. 
407.    1  Mass.  R.  245.  (p)  Id.  ib.    Russ.  &  Ry.  C.  C.  186. 

(i)  2  Hale,  182,  8.    Russ.  k  "Bij,  C.  C.        {q)  1  Hale,  512.    2  East's  P.  C.  6^. 
274.    1  Chit.  Cr.  L.  238.  (r)  Keilw.  25.    2  Hale,  181. 

(k)  2  R.  S.  679,  §  66.  (s)  3  Chit.  Cr.  L.  949.    Roscoe's  Cr. 

(I)  Id.  §§  69,  70.  Ev.  518. 

(m)  Ro8coe»s  Cr.  Ev.  512.    Russ.  &       («)  Id.  ib.  2  Leach,  774.  2  Hale,  244. 

Rj.  C.  C.  232.    2  Leach,  1036.  Russ.  &  Ry.  C.  C.  411. 

(n)  3  Chit  Cr.  L.  947,  a.    3  SUrk.  Ev.       (u)  2  Leach,  861.    1  Overton's  Rep. 

1589.  484. 
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The  taking  and  carrying  away  most  both  be  expressly  shown,  (v)  For 
this  purpose  the  word  took  is  necessary,  to  indicate  the  taking.  If  there- 
fore it  be  merely  stated  that  the  property  was  led  away^  no  larceny  will 
be  charged ;  for  the  defendant,  for  any  thing  which  appears  on  the  rec- 
ord, might  lawfully  have  obtained  possession,  (tc)  The  prisoner  must  be 
charged  with  the  offence  in  tlie  technical  form  **  feloniously  did  steal, 
take,  and  carry  away  ;"  or  as  it  is  said  to  be  most  proper  when  cattle 
are  the  subject  matter  of  the  larceny,  **  feloniously  did  steal,  take,  and 
kad  away."(^) 

There  is  no  difference  in  the  fonrt  of  an  indictment  for  grand  or  petit 
larceny,  except  in  the  value  of  the  property.(y) 

On  the  trial  the  defendant  may  be  acquitted  of  all  aggravations^  as 
stealing  in  a  dwelling,  robbery,  &c.,  and  found  guilty  of  a  single  felony ; 
and  on  an  indictment  for  grand,  may  be  convicted  of  petit  larceny,  (z) 
If  the  evidence  does  not  prove  a  felony,  no  judgment  can  be  given  as  for 
a  trespass.  And  upon  an  indictment  for  burglary  and  larceny,  against 
two,  one  may  be  found  guilty  of  the  bui^lary  and  larceny,  and  the 
other  of  the  larceny  only.(a)  Two  cannot  be  convicted  upon  an  indict- 
ment cbai^ging  a  joint  larceny,  unless  there  be  evidence  to  show  a  joint 
tak'mg.(&) 

A  trial  and  acquittal  for  robbery  is  a  bar  to  an  indictment  for  larceny, 
where  the  property  alleged  to  have  been  taken,  is  the  samc.(c) 

Evidence.]  Upon  an  indictment  for  larceny  it  is  in  general  necessary 
to  prove,  1.  A  taking  and  carrying  away  i  2.  With  9i  felonious  intention ; 
8.  Of  the  goods  and  chattels  of  another^  as  described  in  the  indictment 
And  where  there  has  been  a  bailment  of  the  goods  to  the  prisoner  by  the 
owner,  it  is  further  necessary  to  prove  either,  1.  A  felonious  intent  on  the 
part  of  the  prisoner,  in  procuring  the  delivery  to  him,  which  defeats  the 
bailment,  or  that  the  delivery  was  procured  by  force  or  duress ;  or,  2. 
That  before  the  carrying  away  the  bailment  had  been  determined,  by 
the  vrrongful  act  of  the  bailee ;  or,  3.  That  the  bailment  had  been  deter- 
mined, by  performance  of  the  condition. (rf)  Evidence  must  also  be 
given  that  the  thing  is  of  some  value ;  as,  if  it  be  of  no  value,  it  is  not  a 
subject  in  respect  of  which  larceny  can  be  committed.(e)  Therefor^  in 
larceny  of  a  bank  note,  it  must  be  proved  to  be  genuine. (/)    And  in 


(«)  3  Chit  Cr.  L.  949,  a.  (a)  3  Chit  Cr.  L.  949,  a.     Rust,  fc 

(w)  1  Hale,  604,  8.    2  id.  184.  Ry.  C.  C.  520. 

(X)  2  Rum.  on  Cr.  167.    2  Hale,  184.        (6)  2  Stark.  840. 
Stark.  Cr.  PI.  73,  427,  437.  (c)  17  Wend.  386. 

(y)  2  Stra.  1134.    3  Chit  Cr.  L.  950.        {d)  2  Stark.  £v.  824. 

Or)  Com.    Rep    478.      Rep.    Temp. '  i/'  (t)  KoM^oe's  Cr.  Ev.  512.    2RuM.oa 
Haidw.  115.    Cat.  K.  B.  165.  Cr.  178. 

(/)  1  Nott  4r  McCord,  9. 
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larceoy  of  foreign  bank  bills,  the  prosecutor  nmst  produce  at  least  jmma 
facie  evidence  of  the  existence  of  suth  banks  and  the  genuineness  of  the 
bills.($')  But  it  is  not  necessary  that  the  property  should  be  valuable  to 
third  persons,  if  valuable  to  the  owner.(A) 

Tiie  identity  of  the  property  found  upon  the  prisoner  with  that  stolen 
must  also  be  established.(t)  This  may  be  done  by  marks,  or  the  viritness' 
confident  general  knowledge  of  the  particular  goods.  (&)  A  witness  may 
safely  be  relied  on  as  to  his  acquaintance  with  a  specific  article  of  familiar 
use,  (as  his  own  clothes,)  though  he  can  give  ho  reason  for  his  means  of 
identity,  or  give,  as  he  often  may,  a  false  or  absurd  reason.(/)  But  where, 
as  it  often  happens,  the  goods  stolen  cannot  be  thus  identified — as  if  the 
charge  relate  to  grain  in  a  barn,  sugar  in  a  ship  or  on  wharves,  and  the 
like,  the  identity  must  then  be  made  out  by  circumstances.  These  may 
be  the  detection  of  the  prisoner  in  the  very  act  df  leaving  the  place  with 
the  grain  or  sugar,  &c.  upon  him,  which  is  found  to  be  missing.(m)  Un* 
less  there  is  some  proof  of  this  nature,  merely  provmg  that  the  property 
found  in  the  prisoner's  possession  \oof  the  same  kind  as  that  which  has 
been  lost  will  not  be  8uflicient.(n) 

The  evidence,  in  cases  of  larceny  usually  consists  (unless  the  prisoner 
is  detected  in  the  fact)  of  proof  of  the  felony  having  been  committed  and 
of  the  goods  stolen  being  found  shortly  afterwards  in  the  possession  of  the 
prisoner.(o)  The  larceny  must  be  proved  by  the  best  evidence  the  na« 
ture  of  the  case  admits.  This  should  be  by  the  testimony  of  the  owner 
himself,  if  the  property  was  taken  from  his  immediate  possession,  or  if 
from  the  actual  possession  of  another,  though  a  mere  servant  or  child  of 
the  owner,  that  other  must  be  sworn,  so  that  it  may  appear  that  the  im« 
mediate  possession  was  violated,  and  this  too  without  the  consent  of  the 
person  holding  it(p)  Where  non-consent  is  an  essential  ingredient  in 
the  offence,  a^  it  is  in  such  a  case,  direct  proof  alone  from  the  person 
whose  non-consent  is  necessary,  can  satisfy  the  rule.  The  party  is  obliged 
to  prove  a  negative ;  and  the  very  person  who  can  swear  directly  to  the 
necessary  negative  must,  if  possible,  always  be  produced.(9)  Other  and 
inferior  proof  cannot  be  resorted  to  till  it  be  impossible  to  procure  this 
best  evidence.  If  one  person  be  dead  who  can  swear  directly  to  the 
negative,  and  another  be  living  who  can  yet  swear  to  the  same  thing,  he 
must  be  produced.    In  such  cases  mere  presumptive,  prima  facie,  or  cir- 


(g)  12  Wend.  547.  (m)  2  East's  P.  C.  657.    2  Ross,  en 

(l)  2  Leach,  1036, 1090.    2  Car.  Uw  Cr.  178. 

Repos.  269.  (n)  2  Russ.  on  Cr.  178. 

(t)  East's  P.  C.  667.    2SUrk.Ev.841.  (o)  Idem,  177. 

(k)  Id.  656.    2  Ev.  Poth.  249.  (p)  3  City  Hall  Rec.  188.    6  id.  66,6. 

(0  2  Ev.  Poth.  249,  260.  {q)  2  Camp.  664.    3  East,  192. 
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camstantial  evidence,  is  ■econdaiy  in  degree  and  cannot  be  used  till  all 
sources  of  direct  evidence  are  exhausted,  (r)  But  it  is  not  absolutely 
necessary,  for  the  purpose  of  proving  that  the  goods  were  stolen,  to  pro- 
duce the  owner ;  for  cases  frequently  occur  where  such  proof  cannot  be 
obtained.(«)  Thus  where  the  owner  died  before  the  trial,  his  land-stew- 
ard's oath  was  received,  with  other  circumstances  usually  attending  a 
larceny,  from  which  the  jury  inferred  the  non-consent  of  the  owner.(^) 
Where  several  persons  are  owners  or  bailees,  &c.  the  rule  would  not 
probably  be  so  strict  as  to  require  the  oath  of  all.  Thus  on  the  trial  of 
an  indictment  for  obtaining  goods  on  pretence  that  the  prisoner  had  been 
sent  for  them  by  Titus  Sl  Townsend,  the  owners,  Townsend  swore  that 
ho  did  not  send  the  prisoner  for  them  ;  and  he  thought  his  partner  was 
absent  at  the  time,  but  could  not  say  certainly.  The  goods  not  having 
been  delivered  to  T.  &  T.,  this  was  held  to  cast  the  onus  of  showing 
consent  on  the  prisoner.(u) 

Where  the  stolen  property  is  found  in  the  possession  of  a  person  it  is 
incumbent  on  him  to  prove  how  he  came  by  it ;  otherwise  the  presump- 
iioD  is  that  he  obtained  it  feloniously.  With  reference  to  this  presump- 
tion it  is  important  to  consider,  in  these  cases,  the  length  of  time  which 
elapsed  between  the  loss  of  the  property  and  the  finding  it  in  prisoner's 
possession ;  the  probability  of  his  having  been,  at  the  time  of  the  theft, 
near  the  place  where  the  property  was  taken ;  and  more  especially  the 
general  conduct  of  the  prisoner  with  respect  Ut  the  property,  &,c.{v)  If 
the  only  evidence  against  a  prisoner  charged  with  a  larceny  be  that  sto- 
len property  was  found  in  his  possession,  several  months  after  the  loss  of 
it,  the  court  will  direct  an  acquittal  without  calling  on  him  for  his  de- 
fence.(tr)  But  possession  of  the  goods  is  always  competent  evidence, 
be  the  time  longer  or  shorter ;  however  insufficient  it  may  be,  per  se,  af- 
ter a  considerable  lapse  of  time.  In  such  a  case  some  circumstances 
additional  to  the  possession  are  necessary  to  raise  the  presumption,  which 
may  be  the  prisoner's  language  and  conduct  before  or  after  the  larceny, 
or  his  proximity  to  the  time  and  place  of  the  taking.(jc)  Among  these 
are  false  or  improbable  representations,  to  account  for  the  possession,  (y) 
The  force  of  the  presumption  against  the  prisoner  arising  from  his  pos- 
session of  the  stolen  goods,  depends  upon  the  consideration  that  the  pris- 
oner who  can  account  for  his  possession  of  the  goods  will,  if  that  posses- 


(r)  Cowen  &  Hill's  Notes  to  Phil.  Ev.  (w) 

4K,  3,  4.    8  City  Hall  Rec.  137.  8.  (x)  2  East's  P.  C.  655. 

(t)  3  City  Hall  Rec.  137.  (y)  1  City  Hall  Rec.  174.    4  id.  157. 

(t)  2  Carr.  &  P.  458.  1  Hayw.  464.    2  Stark.  Rep.  137.  Cow- 

(u)  2  Wheel.  Cr.  Ca.  251.  en  &  Hill's  Notei-  426. 
(v)  2  Rum.  on  Cr.  177. 
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sion  be  an  bonest  one,  give  a  satisfactory  account  of  it.  Evidence  of 
this  nature  is  by  no  means  conclasive,  and  it  is  stronger  or  vtreaker  as  the 
possession  is  more  or  less  recent,  for  the  obvious  reason  that  the  diflicul* 
ty  of  accounting  for  the  possessbn  is  increased  by  the  length  of  time 
which  t\as  elapsed,  during  which  the  goods  may  have  passed  through 
many  hands.  The  rule  is  that  recent  possession  raises  a  reasonable  pre- 
sumption against  the  prisoner.(z)  The  mere  finding  of  stolen  goods  Id 
the  house  of  the  prisoner,  where  there  are  other  inmates  of  the  house 
capable  of  stealing  the  property,  is  insufficient  evidence  to  prove  a  pos- 
session by  the  prisneor.(a) 

The  presumption  arising  from  the  possession  of  the  stolen  goods,  or 
other  circumstances,  may  of  course  be  eiplained  away  or  repelled  by 
opposing  circumstances.  The  better  opinion  seems  to  be  that  the  pre- 
sumption arising  from  possession  alone  is  completely  removed  by  the 
good  character  alone  of  the  prisoner.  (&)  The  possession  of  the  goods 
may  also  be  accompanied  with  circumstances,  (such  as  unsuspicious  con- 
duct) repelling  the  presumption.(c)  The  prisoner  may  also  show  that 
he  was  an  accessary  after  the  fact ;  and  thus  rebut  the  inference  of  steal- 
ing arising  from  the  possession,  fiut  if  his  statements  (on  giving  an  ac- 
count of  the  property)  be  false  and  inconsistent,  this  may  be  relied  on  to 
rebut  the  proof  that  he  was  a  mere  accessary.(d)  Proof  that  part  of  the 
goods  stolen  were  found  in  possession  of  the  prisoner,  is  prima  facie  evi- 
dence that  he  is  guilty  of  stealing  the  whole.(e) 

As  respects  the  taking  and  caiirying  away^  sufficient  has  been  alrea- 
dy said. 

As  to  the  felonious  intention.]  It  is  the  peculiar  province  of  the  jury 
to  decide  upon  the  intention  of  the  prisoner. (/)  The  question  whether 
a  particular  taking  was  felonious,  is  a  question  of  law,  arising  principally 
upon  the  intention  of  the  prisoner  as  found  by  the  jury.  The  felonious 
quality  consists  in  the  intention  of  the  prisoner  to  defraud  the  owner  and 
to  apply  the  thing  stolen  to  his  own  U8e.{g)  It  is  sufficient  if  the  pris- 
oner intended  to  appropriate  the  value  of  the  chattel,  and  not  the  chattel 
itself,  to  his  own  use ;  as  where  the  owner  of  goods  steals  them  from  his 
own  servant  or  bailee,  in  order  to  charge  him  with  the  amount.(A)  The 
intention  must  exist  at  the  time  of  the  taking ;  and  no  subsequent  felo> 


(z)  Stark.  Ev.  pt  4, 889,  40.  2  East's        («)  1  Mass.  R.  6.    1  Tyler,  879. 

P.  C.  657.  CUy  Hall  Rec.  139,  118. 

(a)  Id.  ib.  n.  (z).  (/)  2  East's  P.  C.  685. 

(b)  Cowen  &  Hill's  Notes,  427.  (g)  Stark.  Ev.  pt.  4,  824,  6. 

(c)  Id.  428.    5  City  Hall  Rec.  178.  (X)  Id.  826. 
(tf)  Id.  ib.    4  City  Hall  Rec.  157. 
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nious  iDtentiuD  will  render  the  previous  taking  felonious ;  as  where  goods 
are  removed  by  a  prisoner  during  a  fire,  with  intent  to  preserve  them 
for  (be  owner,  and  he  afterwards  determines  to  appropriate  them  to  his 
own  use  ;(f)  or  where  a  bailment  is  procured  without  any  felonious  in- 
tent on  the  part  of  the  bailee,  and  be  afterwards,  and  before  the  deter- 
minition  of  the  bailment,  converts  the  property.  (&)  The  bona  fide  finder 
of  lost  goods  cannot  be  held  guilty  of  larceny  by  any  subsequent  act  of 
bis,  io  concealing  or  appropriating  them  to  his  own  use.(/)  The  usual 
indication  of  a  felonious  intent  is  the  secrecy  and  privacy  with  which  the 
act »  done,  and  the  asserting  a  dommion  over  the  property  by  the  pris* 
ooer,  or  the  actual  conversion  of  it,  by  sale  or  otherwise,  to  his  own  use. 
On  the  other  hand,  the  inference  of  a  felonious  intent  may  be  rebutted  by 
evidence  to  prove  that  the  taking  was  in  joke ;  was  by  mistake ;  was 
accidental ;  that  the  goods  had  been  lost  by  the  owner  and  found  by  the 
prisoner. (m)  The  notoriety  and  openness  of  the  taking,  where  posses- 
uon  has  not  been  gained  by  force  or  stratagem,  is  a  strong  circumstance 
to  l^but  the  uiference  of  a  felonious  intentiob  ;  and  it  is  a  good  defence 
to  show  that  the  taking  was  bona  fide  under  process  of  law,  or  under  a 
lopposed  claim  of  right,  however  unfounded  such  claim  may  be.  It  is 
a  question  of  fact  whether  the  goods  were  taken  honafide^  under  a  claim 
of  right,  or  with  a  roguish  and  felonious  intent.(n)  Where  t^  thing  is 
obtained  by  fraud  or  strategem,  it  may  amount  to  larceny  although  the 
owner  consent  to  the  act,  in  ignorance  of  the  prisoner's  real  intention  ; 
and  proof  that  the  prisoner  obtoi^ned  possession  of  the  property  by  means 
of  stratagem  and  artifice  is  strong  evidence  of  the  felonious  intent.  It  is 
however  to  be  observed,  that  no  intention  will  make  the  taking  felonious 
where  the  owner  intends  to  part  with  the  property  altogether  to  the 
prisoner.  In  such  case  the  party  is  liable  to  an  indictment  for  obtaining 
the  property  by  false  pretences ;  and  this  seems  to  be  the  strong  test  of 
distmction  between  a  larceny  and  an  obtaining  of  money  or  goods  by 
false  pretences.  If  by  means  of  a  false  pretence  the  prosecutor  be  in- 
duced to  part  with  the  temporary  possessbn  only,  reserving  a  right  of 
ownership,  the  prisoner,  provided  he  intend  to  appropriate  the  property 
to  his  own  use,  is  guilty  of  larceny ;  but  if  the  owner  be  induced  by  the 
artifice  to  part  with  his  whole  interest,  without  any  reservation,  the  de- 
fendant is  guilty  only  of  obtaining  the  goods  by  false  pretences.(o) 
Proof  of  ownership.']    In  order  to  satisfy  the  allegation  that  the  prop- 


(i)  East's  P.  C.  694.  (m)  Stark.  Ev.  pt.  4, 827. 

(fc)  Stark.  Ev.  pt  4,  826,  837.  (n)  Id.  ib.    1  Hale,  507. 

(I)  14  John.  294.  (o)  Id.  827,  8. 
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erty  was  of  the  goods  and  ebattels  of  the  person  specified,  it  must  be 
proved  either  that  that  person  was  the  owner,  or  that  he  had  the  l^^l 
custody  of  the  goods ;  for  the  offence  of  larceny  includes  a  trespass,  to 
which  possession  is  essential,  (p)  And,  therefore,  unless  the  person 
whose  property  is  alleged  to  have  been  stolen,  be  either  actually  or  con* 
structively  in  possession,  the  taking  cannot  amount  to  a  larceny.  But  il 
is  a  general  maxim  that  the  ownership  of  goods  draws  after  it  the  pos* 
session ;  and,  therefore,  it  is  sufficient  to  prove  that  the  goods  are  the 
property  of  the  party  whose  goods  and  chattels  they  are  alleged  to  be, 
in  the  indictment,  although  they  were  at  the  time  in  the  actual  possession 
of  some  other  person,  as  a  servant  or  agent ;  and  so  it  is  sufficient  to 
prove  that  the  goods  were  in  the  legal  custody  of  the  person  alleged  in 
the  indictment  to  be  the  owner,  who  has  the  Jegal  custody  of  the  goods 
as  the  agent  or  bailee  of  the  actual  owner.  For  such  possession  and  in* 
terest  are  sufficient  against  a  wrong-doer.(y)  Where,  however,  the 
prisoner  himself  had  possession  of  the  goods  delivered  to  him,  with  tlie 
consent  of  the  owner,  a  different  ponsideration  arises ;  and  tlie  question 
will  be,  whether  the  prisoner  had  a  bare  charge  of  the  goods,  the  posses- 
sion of  which  still  remained  in  the  owner,  or  he  had  acquired  a  legal 
possession  of  them  as  against  the  owner  himself  (r) 

In  conclusion,  it  may  be  observed,  generally,  that  it  must  be  dearly 
made  out  by  evidence,  either  actual  or  circumstantial,  that  the  person 
indicted  committed  the  offence — that  the  species  of  goods  must  be  proved 
as  laid  in  the  indictment — that  proof  of  a  smaller  number  or  quantity 
than  that  chained  will  be  sufficient — that  time  and  place  need  not  be 
strictly  proved  as  laid ;  but  that  it  must  be  proved  the  offence  was  com- 
mitted before  indictment  found  or  complaint  made,  and  within  the  juris- 
diction.(9) 

Accessaries  and  receivers  of  stolen  goods.^  In  grand  larceny,  there 
are  accessaries  before  and  after  the  fact,  as  in  other  felonies.  Thus,  a 
man  may  be  accessary  before  the  fact,  in  stealing  his  own  goods,  if  he 
procures  another  to  do  so,  with  a  felonious  design  ;{t)  and  accessary  of- 
<^  the  fact,  if  he  receives  the  felon  and  assists  him  to  escape,  (ci)  In 
this  offence  at  common  lnw,  those  present  aiding  and  abetting  are  prin- 
cipals in  the  second  degree.(t;)  In  a  case  where  several  were  acting  to- 
gether to  steal  privately  in  a  shop,  and  some  were  in  the  shop,  &c.  and 


(p)  1  Hawk.  eh.  88.    East's  P.  C.  554.  (a)  Crown  Cir.  Comp.  808. 

tl  24.  (r)  Cr.  Eliz.  587. 

(g)  4  SUrk.  Ev.  828.  (u)  Post  128. 

(f)  Id.  880,  888,  884.  («)  8  Out  Cr.  L.  W>. 
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same  out,  and  the  property  vfrm  ttoien^  by  tW  hands  of  one  of  tboao 
who  were  in  the  shop,  those  on  the  outside  were  heU  equally  gyil^  as 
principals.(u7) 

In  petit  kurceny,  there  can  be  no  accessaries.  Those  who  procure, 
aid,  or  advise,  are  principals ;  and  those  who  merely  assist  the  felon's 
escape  are  not,  at  common  law,  regarded  as  criminal,  (x)  Nor  at  com** 
mon  law,  did  the  knowingly  receiving  stolen  goods  make  a  man  acces- 
sary, unless  he  harbored  or  assisted  the  original  offender.  This  offence 
was  only  a  misdemeanor  and  could  not  be  punished  with  any  severity 
adequate  to  its  mischievous  effects,  (y) 

Indictment  against  receivers  and  accessaries.']  In  an  indictment  un- 
der the  statute,  for  receiving  stolen  goods,  it  is  not  necessary  to  allege 
that  the  goods  were  received  upon  any  consideration  passing  between  the 
thief  and  the  receiver.(z)  Where,  in  such  an  indictment,  the  charge  was 
that  the  prisoner  had  feloniously  received  of  an  ill-disposed  person,  to  the 
jurors  known  as  D.  B.,  a  cow,  the  property  of,  &c.  which  had  then  late- 
ly before  been  stolen  by  the  said  ill-disposed  person,  with  knowledge  of 
the  felony ;  and  the  verdict  of  the  jury  was,  that  the  prisoner  was  guilty 
cf  receiving  the  cow,  knowing  her  to  be  stolen,  without  finding  bi/  tohom 
the  property  was  stolen,  the  conviction  was  held  proper. (a)  But  when- 
ever the  principal  is  known,  the  averment  ought  to  be  according  to  the 
facts,  or  the  defendant  will  be  acquitted.(6) 

In  an  indictment  against  the  receiver,  it  is  not  necessary  to  aver,  nor 
on  the  trial  to  prove,  that  the  person  who  stole  the  property  has  been 
convicted.(c) 

The  common  form  of  an  indictment  for  receiving  stolen  goods  is  to 
state  first,  the  fact  of  the  stealing  of  them  by  the  thief,  and  then  the  re- 
ceipt of  them  by  the  receiver ;  he  then  and  there  well  knowing  the  goods 
to  have  been  feloniously  stolen.  There  is  no  occasion  to  state  the  time 
or  place  as  to  the  original  stealing.  It  will  suffice  if  it  be  stated  as  to 
the  offence  of  the  receiver,  ((f)  Whenever  a  variance  is  material  as  to 
the  principal,  it  is  material  and  available  to  the  accessary,  (e)  When 
the  defendant  is  indicted  as  an  accessary,  it  is  sufficient  to  state  that  the 
principal  was  duly  convicted.(/)  The  words  "  well  knowing*  are  a 
sufficient  averment  that  the  defendant  knew  the  goods  to  be  stolen.(^) 


(w)  Rufs.  &  Ry.  C.  C.  848,  421.    Ry.       (c)  2  R.  S.  680,  §  72. 
&  Moo.  C.  C.  96.  (d)  3  Chit.  Cr.  L.  968.    2  East's  P.  C. 


(x)  1  Hale,  530,  616. 

(y)  3  Chit  Cr.  L.  961.  (a)  2  Hawk.  ch.  46,  p.  194. 

(X)  12  Wend.  76.  (/)  2  Leach,  926. 

[a)  21  id.  86.  (g)  2  Str.  904.    8  Chit  Cr.  L.  969. 

^)  8  Chit  Cr.  L.  968. 
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If  the  indictment  state  that  F.  M*  received  the  goods,  *"  he  the  said  T.  i/L 
knowing,"  &c.,  the  words  **he  the  said  T.  MP  in  wl}ich  the  name  is 
wrong,  may  be  rejected  as  surplusage.  (A) 

Receivers  of  stolen  property  may  be  indicted  and  tried  in  any  county 
where  they  received  or  had  such  property,  notwithstanding  the  theft  was 
committed  in  another  county.(t) 

JBtPtdence.]  On  an  indictment  under  our  statute,  on  which  the  receiv- 
er may  be  punished,  though  the  principal  felon  is  not  convicted,  the  lat- 
ter may  be  examined  as  a  witness  on  the  trial.(A) 


QC)  1  Leack,  lOd.  (Ac)  1  Leach,  418, 19.    2  id.  927,  ia 

(i)  2  R.  S.  726,  §  43.  notes.    See  alM  8  Chit.  Cr.  L.  959. 
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CHAPTER  V. 

Offences  ulUttXtn  Uie  SI)im(n(Bttatfon  oi  Justice* 

Under  this  head  we  are  to  consider^ 

1.  Perjury,  aod  suboroation  of  perjury. 

2.  Bribery,  and  corruption. 

8.  Escapes  from  prisons ;  assisting  therein ;  rescue. 

1.  PERJURY,  AND  SUBORNATION  OF  PERJURY. 

Perjury.]  By  the  revised  statutes  perjury  is  defined  to  consist  in 
wilfully  and  corruptly  swearing,  testifying  or  affirming  falsely  to  any  ma- 
terial matter  upon  any  oath,  affirmation  or  declaration,  legally  adminis- 
tered— 1.  In  any  matter,  cause  or  proceeding  depending  in  any  court  of 
law  or  equity,  or  before  any  officer  thereof;  2.  In  any  case  where  an 
oath  or  afl[u*mation  is  required  by  law,  or  is  necessary  for  the  prosecution 
or  defence  of  any  private  right,  or  for  the  ends  of  public  justice  ;  3.  In 
any  matter  or  proceeding  before  any  tribunal  or  officer  created  by  the 
constitution  or  by  law,  or  where  any  oath  may  be  lawfully  required  by 
any  judicial,  executive,  or  administrative  officer. (Z) 

The  punbhment  is,  disqualification  as  a  witness,  and,  if  the  perjury  be 
committed  on  the  trial  of  an  indictment  for  a  capital  offence  or  other 
felony,  then  imprisonment  for  a  term  not  less  than  ten  years.  If  com- 
mitted on  any  other  trial,  inquiry  or  case,  then  for  a  term  not  more  than 
ten  years.  (»i) 

False  swearing  at  elections,  and  in  some  other  cases  particularly  spe- 
cified, is  also  declared  by  the  statute  to  be  perjury.(n) 

Whenever  it  shall  appear  to  any  court  of  record  that  any  witness  or 
party  has  testified  in  such  a  manner  as  to  induce  a  reasonable  presump. 
Uon  of  perjury  on  his  part,  such  court  may  immediately  commit  such  wit- 
ness or  party  to  prison  ;  and  may  bind  over  the  witness  to  testify  before 
tbe  grand  jury  and  on  the  trial,  to  establish  such  perjury.  Such  court 
may  also,  by  order,  detain  any  papers  or  documents  produced  by  either 


(I)  2  R.  S.  681,  §  1.  (n)  1  id.  149.  §  1.    Id.  217.    2id.  185. 

(m)  Id.  ib.  §  2. 
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party  which  are  deemed  necessary  to  be  used  on  such  prosecution  for 
perjury,  and  direct  them  to  be  delivered  to  the  district  attorney.(o) 

The  provisions  of  the  statute  respecting  perjury  having  thus  been  stated, 
the  crime  will  now  be  fully  considered  as  an  offence  at  common  law ; 
the  statute  not  creating  any  new  ofience,  but  being  merely  declaratory  of 
the  law  previously  existing. 

Perjury  by  the  common  law  is  a  wilful  false  oath,  by  one  who  being 
legally  required  to  depose  the  truth  in  a  proceeding  in  a  course  of  justice, 
swears  positively,  in  a  matter  material  to  the  point  in  issue,  whether  he  be 
believed  or  not{p)  We  shall  notice,  1.  The  oath ;  2.  The  indictment  or 
complaint ;  3.  The  evidence. 

1st.  The  oath.]  In  order  to  constitute  the  offence  of  perjury,  at  com- 
mon law,  the  following  things  are  necessary :  1.  The  oath  must  be  ad- 
ministered by  a  competent  authority ;  2.  It  must  be  taken  in  a  judicial 
proceeding ;  3.  The  fact  sworn  to  must  be  material  to  the  question  in 
issue ;  4.  The  assertion  must  be  absolute  ;  5.  The  oath  must  be  false ;  6. 
The  intention  must  be  wilful. 

1st  The  oath  must  be  administered  by  a  competent  authority. "]  if  the 
oath  appears  to  have  been  taken  before  a  person  who  had  no  lawful 
authority  to  administer  it,  or  who  had  no  jurisdiction  of  the  cause,  the 
defendant  must  be  acquitted,  (j)  It  is  not  necessary,  however,  in  the 
indictment  to  show  the  nature  of  the  authority  of  the  person  administer- 
ing the  oath.(r)  But  enough  must  be  shown  to  give  the  tribunal  jurisdic- 
tion. Thus  on  a  submission  by  bond  to  arbitrators,  and  perjury  charged 
in  an  oath  before  them,  the  bonds  must  be  produced,  (jr) 

The  revised  statutes  specify  the  persons  who  are  authorized  to  admin- 
ister oaths  \{t)  and  the  manner  in  which  they  are  to  be  administered.(t<) 
And  it  is  declared  perjury  to  swear  falsely  in  any  form  authorized  by 
law.(t;)  It  has  been  decided  that  a  sheriff  or  coroner  has  no  power  to 
take  the  affidavit  of  a  plaintiff  in  replevin,  as  to  the  ownership  of  the 
property  specified  in  the  writ.(u>) 

As  to  the  manner  of  administering  the  oath,  the  general  rule  is  that 
every  man  should  be  sworn,  or  bound,  according  to  the  ceremonies  of  his 
own  religion ;  so  as  to  impose  upon  him  an  obligation  to  speak  the  truth* 


(o)  2  R.  S.  681,  §§  6, 7.  («)  9  Cowen,  30. 

(p)  1  Hawk.  c.  69,  f.  1.  (0  2  R.  8.  £06,  218,  446, 455,6.  1  M. 

Yq)  3  Inst  165.  6.    7  T.  R.  315.    I  170. 

Dowl.  &  Ry.  10.  3  Car.  &  P.  419*  Yclv.  (u)  2  Id.  828,  9. 

111.    4  BUck.  Com.  137.  («)  Id.  ib.  §  110. 

(r)  3  Dowl.  &  Ry.  97.    6  Bam  &  Cret.  (to)  12  Wend.  194. 
602.    2  Soatfaaid'fl  Rap.  772.    Aivbb. 
Cr.PL428. 
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under  «  belief  in  the  existonoe  ef  a  deity,  aod  a  slate  of  future  rewards 
and  piiBisbaiente;  and  if  he  believes  not  ia  these  tus  evidence  is  not  ad^ 
mis8ibie.{a?) 

If  an  otttb  be  admimstered  out  of  the  state»  although  by  a  Judge  of  this 
fltate^  ao  indictment  for  perjury  will  lie  here.(y)  False  swearing,  in  a  vohin- 
lary  affidavit  made  before  a  justice  of  the  peace  before  whom  no  cause  is 
depending,  is  not  per)ury.(2)  No  false  swearing  before  individuals  acting 
merely  in  a  private  capacity,  or  before  officers  who  have  no  legal  juris- 
diction to  administer  the  particular  oath  in  question,  will  amount  to  per- 
jary.(iz) 

ad.  The  oath  must  be  taken  in  a  judicial  prooeeeUngJ]  For  instance, 
by  a  wkness,  at  a  trial,  or  in  answer  to  a  bill  in  equity  ;(&)  or  in  deposi- 
taoDs  in  a  court  of  equity  ;(c)  or  in  an  affidavit  in  any  of  the  superior 
coorts ;  or  upon  a  commission  for  the  examination  of  witnesses  i{d)  or  in 
justifying  bail  in  any  of  the  courts ;  or  upon  an  examination  before  a  ma- 
gistrale  ;(e)  or  in  a  judicial  proceeding  in  any  court,  whether  of  record 
oraot(y*)  Even  though  the  person  administering  the  oath  has  lawful 
aulbority  to  do  so,  still,  if  it  is  not  taken  in  a  judicial  proceeding,  it  is  no 
perjury.  Therefore,  taking  a  false  oath  before  a  surrogate  to  procure  a 
marriage  license  is  no  perJBry.(g-)  Where  a  party  swore  false  in  an  affi- 
davit, which,  from  certain  omissions  in  the  jurat,  could  not  be  received  in 
the  court  where  it  was  sworn,  the  perjury  was  held  complete  at  the  time 
of  the  swearing.  (A)  80  a  party  filing  a  bill  for  an  injunction,  and  making 
an  affidavit  of  matters  material  to  it,  is  indictable  for  perjury  committed  in 
that  affidavit,  though  no  motion  is  ever  made  for  an  injunction.(t)  But 
no  oath  made  in  a  mere  private  concern,  however  wilful  or  malicious,  as 
in  entering  into  a  contract,  is  an  indictable  offence  ;  nor  can  any  criminal 
proceeding  be  maintained  for  the  violation  of  an  oath  to  perform  any 
duties  in  future.(&)  Neither  can  any  prosecution  be  supported  for  per- 
jury in  a  voluntary  affidavit  taken  extra-judicially  before  a  magistrate ;(/) 
and  even  where  an  oath  is  required  by  act  of  parliament,  in  an  extra- 
judicial proceedii^,  the  breach  of  that  obligation  does  not  seem  to  amount 
to  perjury,  unless  the  statute  contains  an  express  provision  to  that  ef- 


Cx)  Cro.Cir.Comp.398.  1  Leach,  488.  (/)  1  Camp.  404. 

(y)  1  John.  Rep.  498.  (e)  Moo.  &  Mai.  271.    Russ.  &  Ry. 

(«)  1  Binn.  542.  C.  C.  469. 

(a)  3  Inst.  166.    Cto.  C.  C.  7th  ed.  626.  (h)  Ry .  k  Moo.  94.    1  Car.  &  P.  268. 

(6)  6  Mod.  348.    3  Inst.  166.  (i)  1  Moo.  &Mal.  271. 

(c)  5  Mod.  348.  (k)  3  Inst.  166.    11  Coke,  98. 

(d)  Id.    1  Show.  336,  397.  (I)  4  Black.  Com.  137. 

(e)  Cro.  Car.  99.    See  1  Bos.  &  Pull. 
940. 
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fect(m)  It  will  be  remembered,  howeTer,  that  by  the  rerited  itatutes, 
perjury  extends  to  the  vioIatioD  of  an  oath  in  every  caae  where  an  oath 
or  affirmation  is  required  by  law,  or  is  necessary  for  the  prosecutioQ  or 
defence  of  any  private  right,  or  for  the  ends  of  public  justice«(n) 

It  IS  a  general  rule,  that  an  offence  cannot  be  prosecuted  after  the 
statute  which  created  it  is  repealed,  or  has  expired  by  its  own  limitation, 
unless  there  is  a  provision  therefor  in  the  repealing  or  temporary  act(o) 
Therefore  it  was  held,  that  a  repeal  of  the  bankrupt  act  was  a  bar  to  a 
prosecution  for  perjury  before  the  commissioners,  though  comrokted  pre- 
vipus  to  the  passing  of  the  repealing  act.(p)  But  where,  by  an  act  of 
the  legislature,  certain  oaths  are  prescribed,  and  false  swearing  in  taking 
them  is  declared  perjury ;  and  by  a  subsequent  act,  the  original  act  ii 
amended  and  the  forms  of  the  oaths  altered,  false  swearing  under  the 
amendment  is  perjury,  although  it  be  not  so  expressly  declared  in  the 
amended  9iCi.{q) 

Where  a  party  is  erroneously  sworn  in  his  own  cause,  he  may  be  guil- 
ty of  perjury ;  especially  while  the  proceedings  remain  unreyersed.(r) 
So  perjury  may  be  committed  in  an  affidavit,  made  for  the  purpose  of 
obtaining  a  certiorari  to  remove  into  the  supreme  court  a  judgment  ren- 
dered by  a  justice  of  tlie  peace,  in  a  case  where  the  writ  of  certiorari  it 
abolished  ;  for  there  are  cases  in  which  a  certiorari  is  the  proper  rem* 
edy.(i) 

To  make  false  swea^ng  perjury,  it  is  not  necessary  that  the  oath  should 
have  been  taken  as  a  witness  for  another,  but  may  be  upon  an  affidavit 
or  in  answer  to  questions  in  a  court  of  law  or  equity,  or  respecting  some 
collateral  matter  in  some  way  affecting  a  judicial  proceeding.(^) 

3d.  The  fact  sworn  to  must  be  material  to  the  question  in  issue.^  For 
if  it  be  of  no  importance,  though  false,  it  will  not  be  perjury ;  for  as  it 
does  not  concern  the  issue  it  is  extra-judicial  in  this  respect  (u)  And  it 
always  lies  on  the  prosecutor  to  prove  that  the  perjury  was  material.(v) 
If  a  witness  is  asked  whether  goods  were  paid  for  on  a  particular  day, 
and  he  answers  in  the  affirmative ;  if  the  goods  were  really  paid  for, 
though  not  on  that  particular  day,  it  will  not  be  perjury  unless  the  day 
is  material. (u?)  But  if  a  man  swears  that  A.  B.  beat  another  with  a 
sword,  and  it  turns  out  that  he  beat  him  with  a  stick,  this  is  not  perjury ; 


(m)  4  Black.  Com.  137,  Christian's  (r)  10  John.  R.  167. 

note,  (6).  (8)  11  Wend.  127. 

(n)  2  R.  S.  681,  §  1,  sub.  2.  (0  1  Leach,  60.    1  Hawk.  c.  69,  s.  5. 

(o)  2  Russ.  on  Cr.  617,  note  (A).  (u)  2  Chit.  Cr.  L.  305.    2  Russ.  on 

(p)  4  Dallas,  372.   1  Wash.  C.  C.  Rep.  Cr.  621,  2.    Roscoe's  Cr.  Ev.  680. 

84,  S.  C.  (v)  Id.  ib. 

(9)  8  Wend.  636.  (tr)  2  Rol.  Rep.  41,  2. 
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fi>r  aO  that  was  material  was  the  battery,  (x)  Bat  if  the  fact  sworn  to  is 
drcamstantially  material  it  will  be  perjury ;  for  evidence  may  be  very 
material  and  yet  not  full  enough  to  prove  directly  the  pcMnt  in  ques* 
tion.(y)  Thus,  perjury  may  be  committed  by  falsely  swearing  that  an- 
other witness  is  entitled  to  credit  if  such  assertion  conduce  to  the  proof 
of  the  point  in  i8sue.(z)  And  it  is  certain  that  there  is  no  necessity  that 
the  false  evidence  should  be  suflicient  to  render  the  party  in  whose  be- 
half it  is  given  successful ;  but  it  will  suffice  if  that  is  its  evident  tenden- 
cy ;(a)  or  if,  in  a  civil  action  it  has  the  effect  of  increasing  or  extenuating 
the  daDiages.(&)  In  a  late  case  it  was  held  that  the  denial,  in  an  answer 
in  chancery,  of  an  agreement,  which  by  the  statute  of  frauds,  was  not 
binding  upon  the  parties,  was  immaterial,  and  not  indictable. (c)  But 
peijury  may  be  committed  in  an  answer  to  a  bill  in  chancery  though  it 
is  in  a  matter  not  charged  by  the  bUl.(d) 

4th.  The  assertion  must  be  absolute.']  It  was  formerly  laid  down  that 
the  witness  must  give  his  evidence  absolutely  and  directly ;  and  therefore, 
if  he  only  stated  that  he  thought,  remembered,  or  believed  that  which  af- 
terwards is  proved  to  be  false,  that  he  could  not  be  indicted  for  per- 
jory.(e)  But  it  seems  now  to  be  quite  settled  that  if  a  man  swears  he 
beUeves'that  to  be  true  which  he  knows  to  be  false,  he  swears  as  abso- 
hitely,  and  is  as  criminal,  in  point  of  law  as  if  he  had  made  a  positive  as- 
sertion that  the  fact  was  as  he  swore  he  believed  it  to  be.(/)  The 
fabe  swearing,  however,  as  to  the  legal  operation  of  a  deed  is  not  in- 
dictable, (j^) 

6tb.  The  oath  must  be  false.]  It  must  either  be  fiedse  in  fact,  or  if 
true,  the  deponent  must  not  have  known  it  to  be  so.  In  other  words 
the  party  must  believe  that  what  he  is  swearing  is  fictitious ;  for  it  is  said 
that  if,  intending  to  deceive,  he  asserts  of  his  own  knowledge  that  which 
may  happen  to  be  true,  without  any  knowledge  of  die  fact,  he  is  equally 
criminal,  and  the  accidental  truth  of  his  evidence  will  not  excuse  him.(A) 

6th.  The  intenHon  must  be  wilful.]  The  false  oath  must  be  taken 
wilfully  and  deliberately  and  with  a  consciousness  of  the  nature  of  the 
statement  made ;  for  if  done  from  inadvertence  or  mistake,  it  cannot 


(z)  do.  Cir.  Comp.  401.  (<)  S  Inst  166.    1  Leach,  825. 

(y)  1  Ld.  Raym.  258.    2  id.  889.  (/)  2  Chit  Cr.  L.  804,  a.    1  Leach, 

(x)  1  Ld.  Raym.  258.    Com.  Rep.  43.  327. 

(o)  2  Chit  Cr.  L.  305,  and  note  (A).  (g)  1  Esp.  Rep.  280.    2T^ylor't  Rep. 

2  Ld.  Raym.  889.  287. 

(6)  Wood's  lost  435.  (A)  1  Hawk.  c.  69,  s.  6.    3  Inst  166. 

Ve)  Ry.  &  Moo.  C.  C.  109.  Palmer,  894.    2  Chit  Cr.  L.  808,  and 

(d)  5  Mod.  348.    1  Sid.  106,  274.  note  (B). 
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amount  to  volmltary  and  corrupt  pei]iiry.(t)  Tberefere,  where  peijurjr 
i^  assigned  on  an  answer  in  chancery,  or  an  affidavit,  dec.,  the  part  oo 
which  the  perjury  is  assigned  may  be  exidained  by  another  part,  or  eveft 
by  a  subsequent  answer,  &c.(k)  To  show  that  false  swearing  is  wilful 
and  corrupt,  evidence  may  be  given  of  expressions  of  malice  used  by  the 
defendant  towards  the  person  against  whom  he  gave  the  false  testtmo^ 
Dy.(Z)  To  constitute  perjury,  at  common  law,  it  is  not  necessary  that 
the  false  oath  should  obtain  any  credit,  or  occasion  any  actual  injury  to 
the  party  against  whom  the  evidence  is  given.  For  the  prosecution  ie 
not  grounded  on  the  inconvenience  which  an  individual  may  sustainy  b«C 
on  the  abuse  and  insult  to  public  justice.(in) 

Indictment^]  In  the  introductory  part  of  the  indictment,  such  dreumw 
stances  should  be  stated  as  show  that  the  oath  was  taken  in  a  judicial 
proceeding,  before  a  competent  Jurisdiction,  and  was  material  to  the  mat- 
ter then  before  the  court.  The  o^th  is  then  set  out  and  the  perjury  is 
assigned  upon  it ;  that  is,  some  one  or  more  of  the  affirmative  assertions 
in  it  are  negatived,  or  the  negative  assertions  contradicted  by  the  opposite 
affirmative.  No  more  inducement  should  be  stated  than  is  absokitely 
necessary  to  explain  the  perjury  assigned.(n)  Thus,  in  a  civil  proceed- 
ing, it  is  sufficient  to  state  that  a  certain  cause  had  arisen  and  was  de« 
ponding,  and  came  on  to  be  tried  in  due  form  of  law  ;  and,  in  a  criminal 
proceeding!  that  dX  such  a  court,  A.  B.  was  in  due  form  of  law  tried  on 
a  certain  indictment  then  and  there  depending  against  him  for  murder ; 
and  in  either  case,  that  the  perjury  was  committed,  (o)  It  is  not  necea- 
sary  to  set  forth  more  than  the  substance  of  the  oath.  It  is  sufficient  if 
the  indictment  contain  the  substance  of  the  offence,  with  the  circumstan- 
ces necessary  to  render  it  intelligible,  and  to  inform  the  defendant  of  the 
allegations  against  him.(j!>)  If  it  sufficiently  appears  from  the  oath  itself 
that  it  was  material  to  the  matter  then  before  the  court,  that  fact  need 
not  be  averred  \{q)  otherwise,  the  materiality  of  that  part  of  the  oatb 
upon  which  the  perjury  is  assigned,  must  be  averred.(r)  For  instance, 
if  the  perjury  was  committed  upon  the  trial  of  a  cause,  it  should  be  aver^ 
red  that  it  then  and  there  became  material  to  inquire  whether  A.  B.  was 
at  C,  on  such  a  day,  and  that  D.  E.  swore  at  that  trial  that  A.  B.  was 


(i)  1  Hawk.  c.  69,  8.  2.    1  Lcacb,  (n)  2  Chit  Cr.  L,  307. 

827.    2  Russ.  on  Cr.  518.    6  Mod.  350.  (o)  5  T.  R.  317.    Crown  Or.  Comp. 

(*)  Arch.  Cr.  PL428,9.    Crown  Cir.  402. 

Comp.  402.  (p)  5  Wend.  271. 

m  3  Car.  &  P.  498.  (q)  2  Stark.  Rep.  43,  n.    8  Wend.  686. 

)  2  Leon.  211.    8  id.  280.    7  T.  R.  (r)  5  T.  R.  816.    1  Bam.  &  AdoL  21. 
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not  at  C.  on  that  day ;  and  so  asMgning  the  perjuiy.  This  mode  6f 
pfeading  ^iU  at  onoe  show  the  materiality  of  the  evidence ;  and  it  is 
deemed  sufficient,  without  setting  out  so  much  of  the  proceedings  at  the 
former  trial,  as  might  otherwise  be  necessary  to  show  that  it  was  mate- 

Where  the  time  of  committing  the  perjury  is  material,  it  should  be  laid 
with  precision,  (f)  Therefore,  where  on  an  assignment  of  perjury  on  a 
poh'cy  of  insurance,  stated  to  have  been  underwritten  on  the  18th  of 
August,  which,  on  the  production  of  the  policy,  proved  to  be  the  15th  of 
August,  the  variance  was  held  fataL(u)  But  it  was  held  no  variance 
that  a  bill  which  was  filed  on  the  1st  of  December,  was  entitled  gen- 
erally as  of  the  preceding  Michaelmas  term ;  for  that  is  the  practice 
when  a  bill  is  filed  between  two  terms.(v) 

In  stating  the  place  where  the  perjury  was  committed,  some  place 
must  be  alleged  to  which  a  venire  may  be  reasonably  awarded,  (to)  An 
indictment  for  perjury  in  an  affidavit  of  an  attorney,  on  a  summary  appli- 
cation against  him,  need  not  specify  the  place  where  the  court  was  hoMen 
to  which  the  motion  was  originally  addressed ;  but  it  will  suffice  if  a 
proper  venue  be  laid  to  the  fact  of  the  actual  perjury,  (x)  A  too  general 
statement  of  place,  absolutely  to  the  fact  of  fisilse  swearing,  cannot  be 
aided  by  an  innuendo  expressing  a  parish,  and  containing  a  minute  de- 
scription of  the  place  where  it  was  taken,  (j^)  It  suffices,  however,  to 
show  that  the  perjury  was  committed  any  where  in  the  county,  though 
at  a  different  parish  or  place  to  that  alleged  in  the  indictment,  unless 
there  be  a  variance  in  some  specific  local  description,  (z)  In  the  instance 
of  making  an  affidavit,  the  party  is  not  to  be  indicted  wherd  the  affidavit 
may  happen  to  be  used,  but  in  the  county  where  the  oflTence  was  com- 
plete by  making  the  false  oath.(a) 

The  court  by  wkich  the  bath  toas  administered^  must  be  correctly  de- 
scribed. Thus,  where  on  an  allegation  that  the  oath  was  taken  before 
justices  assigned  to  hold  assize,  it  appeared  that  the  commission  was  of 
oyer,  terminer,  &c.  the  variance  was  held  fatal.  (6)  But  where  the  oath 
wsB  alleged  to  have  been  taken  before  one  only  of  the  judges  in  the  com- 
mission, but  the  names  of  two  were  inserted  in  the  nisi  prius  record,  it 


(f)  Arch.  Cr.  PL  429.    6  T.  R.  317.  (w)  2  Chit  Cr.  L.  807,  b. 

2  Chit.  Cr.  L.  807,  a.  (x)  7  T.  R.  316. 

(0  1  T.  R.  69.    2  Wash.  C.  0.  Rep.  (y)  1  Ld.  Rmym.  2ff6. 

828.    1  Gall.  387.  (sr)  Holt's  Rep.  534.    Skin.  403. 

(u)  1  SUrk.  R.  524.  (o)  7  T.  R.  815. 

(«)  Id.    And  see  3  Stork.  Ev.  1139.  (6)  Rust.  &  Ry.  C.  C.  421. 
Matt  Dig.  3^ 
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was  held  no  variance,  (c)  So  the  court  of  '^  the  lung's  palace  of*  instead 
of  ^  q/*  Westminster,'' was  held  no  variance.  ((2)  But  where,  in  settmg 
out  the  record  of  a  conviction,  an  adjournment  was  stated  to  have  been 
made  by  Const^  Esq.  and  A.,  B.,  C.  and  others,  their  fellows,  &c.  and  on 
being  produced  it  appeared  to  have  been  made  by  Const^  Esq.  and  D., 
E«,  F.  and  .others,  the  variance  was  held  fatal,  (e)  In  an  indictment  for 
perjury,  against  a  person  voting  at  an  election,  an  averment  that  he 
was  sworn  by  and  before  the  board  of  inspectors,  is  a  sufficient  aver- 
ment that  the  oath  was  administered  by  the  board.  It  seems  it  would 
be  enough  to  allege  that  he  took  the  oath  before  the  board — ^they 
being  duly  authorized  to  administer  it.(/)  It  is  not  necessary  to 
state  the  nature  of  the  authority  of  the  court  or  officer  administering 
the  oath.(g')  Thus,  in  an  indictment  for  perjury  by  an  insolvent  debt- 
or in  the  oath  taken  by  him  on  presenting  his  petition,  &c.  to  the  offi- 
cer, it  id  not  necessary  to  set  forth  the  facts  which  give  jurisdiction  to 
the  officer.  It  is  enough  to  aver  that  he  had  lawful  and  competent  au- 
thority to  administer  the  oath. (A) 

It  must  be  averred  that  the  defendant  was  regularly  swom^  and  de- 
posed, &c.  That  he  was  duly  sworn,  &c.  is  sufficient  ;(t]  but  diose 
facts  cannot  be  taken  by  intendment.(AE)  Where  the  indictment  averred 
that  the  defendant  was  sworn  on  the  holy  gospel  of  God,  proof  that  he 
was  sworn  and  examined  as  a  witness,  was  held  to  support  the  aver- 
ment ;(2)  but  such  an  averment. would  not  have  been  supported  if  it  had 
appeared  that  the  defendant  had  been  sworn  only  according  to  the  custom 
of  his  own  country.(m)  It  is  not  necessary  to  set  out  the  jurat  of  an  affi- 
davit ;(ii)  nor  to  state  or  prove  that  the  affidavit  was  filed  or  exhibited  to 
the  court,  or  in  any  manner  used  by  the  defendant  or  others.(o) 

It  should  be  averred  that  the  defendant /aZ^efy  swore,  &c.(/i)  In  an 
indictment  at  common  law  the  word  "  wilfully,"  &c.  is  not  necessary ;  it 
being  implied  from  the  words  "  falsely,  maliciously,  wickedly  and  cor- 
ruptly.'*(y)  But  the  words  ''wilfully  and  corruptly"  cannot  both  be 
omitted  in  an  indictment  at  common  law  ;(r)  nor,  as  it  would  seem,  in  an 
indictment  under  our  statute,  which  uses  tliose  words  m  defining  perjury. 


(c)  1  Leach,  150.  {k)  7  Dowl.  &  Ryl.  665.    5  Bam.  I 

Id)  3  Dowl.  &  Ryl.  234.  Cress.  346. 

(€)  Ry.  &  Moo.  C.  C.  171.  (l)  Ry.  &  Moo.  C.  C.  302. 

(/)  8  Wend.  636.  (m)  Cro.  Cir.  Comp.  403. 

(ff)  Cro.  Cir.  Comp.  403.  (n)  9  East's  Rep.  437. 

(k)  5  Wend.  10.    8  id.  688.  2  Chit.        (o)  7  T.  R.  315. 

Cr.  L.  308,  note  (B).  (p)  2  M.  &  S.  885. 

li)  Peake's  N.  P.  155.  {q)  2  Chit.  Cr.  L.  308,  and  note  (D). 

(r)  5  Bam.  &  Cress.  245. 
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If  the  same  peraon  swears  contraiily  at  diffsrent  times,  it  shoald  be  aver- 
red on  which  occasion  he  swore  wilfully,  falsely,  or  corruptly. (^) 

The  matter  falsely  sworn  to  need  not  be  prefaced  by  words  requiring 
an  exact  recital ;  but  it  should  rather  be  '*  in  substance  and  to  the  effect 
foUowiog; "(/)  or,  ^in  manner  and  form  following,  that  is  to  say,'*  which 
allows  greater  latitude.(ti)  But  accuracy  is  requisite  in  what  is  set  out.(v) 
Thus  if  a  word  were  accidentally  omitted  in  an  affidavit,  it  must  not  be 
supplied  as  if  sworn,  but  must  be  explained  by  an  innuendo. (t^)  Where 
perjury  is  assigned  upon  several  parts  of  an  affidavit,  those  parts  must  bo 
set  out  as  if  continuous,  though  in  fact  separated  by  other  matter,  (a:)  If 
any  use  is  made  of  an  innuendo  which  is  imperfect,  it  cannot  be  rejected 
as  surplusage,  nor  will  it  be  cured  by  verdict ;  but  where  the  innuendo 
and  the  matter  which  it  introduces  are  altogether  impertinent  and  imma- 
terial, it  may  be  rejected,  (y)  An  innuendo  is  defined  to  be  a  mode  of 
explaining  some  matter  already  expressed.  It  serves  to  point  (lut  where 
there  is  precedent  matter,  but  can  never  introduce  a  new  charge.  It  may 
elucidate  what  is  already  averred,  but  cannot  add  to,  enlarge,  or  alter  its 
sense.(z) 

The  indictment  must  expressly  contradict  the  matter  falsely  sworn  to  by 
the  defendant  And  a  general  averment  that  the  defendant  falsely  swore« 
&C.  upon  the  whole  matter,  is  not  sufficient ;  but  the  indictment  must 
proceed  by  particular  averments  to  negative  that  which  is  false. (a)  And 
where  an  indictment  for  perjury  committed  in  the  insolvent  debtors'  court 
alleged  that  the  defendant  falsely,  &c.  swore  ''  that  bis  schedule  contained 
a  full,  true  and  perfect  account  of  all  debts  owmg  to  him,  whereas  in  truth 
the  schedule  did  not  contain,**  &c.  without  specifymg  any  debts  omitted, 
it  was  held  that  this  indictment  was  bad.(i)  If  there  are  several  assign- 
ments of  perjury  in  one  count,  it  will  suffice  to  prove  one  of  them,  and 
though  some  be  bad,  judgment  will  be  given  against  the  defendant  on 
the  sufficient  as8ignments.(c) 

Where  the  defendant  has  sworn  only  to  belief,  it  may  be  proper  to 
aver  that  he  well  knew  the  contrary  of  what  he  swore. ((Q 

Two  defendants  cannot  be  joined  in  an  indictment  for  perjury. (e) 


(f )  6  Bam.  &  Adol.  926.    1  Dowl.  &  {z)  2  Chit  Or.  L.  310.    2  Salk.  513. 

Ryl.  578.    Cro.  Clr.  Corop.  404.  (a)  2  Russ.    on  Cr.  542.    2  M.  &  S. 

(0  Cro.  Cir.  Comp.  404.  2  Camp.  138.  385.    1  Car.  k  P.  608.    1  T.  R.  70. 

5  Wend.  271.  (6)  1  Ry.  &  Moo.  N.  P.  Rep.  210-    5 

(u)  1  Leach,  192.  Wend.  10,  271.                                ^ 

(o)  5  T.  R.  317.  (c)  2  Chit  Cr.  L.  3lL 

(w)  1  Camp.  404,  134.  (d)  Id.  ib.    Matth.  Big.  343. 

(X)  9  Dowl.  &  Ryl.  97.    6  Bam.  &  («)  2  Yeates,  479.  2  Str.  921.  2  Burr. 


Crens.  102.    Ry.  &  Moo.  N.  P.  Rep .  252.    985. 
(y)  Cro.  Cir.  Comp.  404. 
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Emdenee.']  All  such  introductory  parts  of  the  kidictiiieiit  as  cannot  be 
rejected  as  surplosage,  must  be  proved  in  substance  as  laid ;  and,  gene- 
raHy,  the  evidence  of  one  witness  is  not  sufficient  to  convict  for  perjury, 
for  that  would  be  only  oath  against  oath.(/)  But  one  witness  and  cir* 
cumstances  strongly  corroborative  are  enough,  though  the  circumstances 
are  not  in  themselves  sufficient  to  prove  a  fact.(^)  Evidence  merely 
probable^  however,  is  not  sufficient.  It  must  be  strong  and  dear  and  the 
witnesses  must  be  more  numerous,  or  the  weight  of  testimony  greater  for 
the  prosecution  than  for  the  defence.(A)  But  where  the  evidence  con- 
sists  of  the  contradictory  oaths(t)  or  declarations(&)  of  the  party  accused* 
this  rule  does  not  apply.  This  strong  proof  seems  to  be  required  not 
only  as  to  the  falsity  of  the  oath,  but  as  to  the  facts  sworn  to«(2)  Docu- 
ments and  collateral  circumstances  often  stand  in  the  place  of  witnesses 
for  the  purpose  of  proving  the  contradictory  statements  of  the  defendant. 
Thus,  to  prove  perjury,  it  is  sufficient  if  the  matter  alleged  to  have  been 
falsely  sworn  be  disproved  by  one  witness,  if  in  addition  to  his  testimony 
there  is  proof  of  an  account  or  letter  written  by  the  defendant  contradict- 
ing his  statements  on  oath.(m) 

The  party  injured  by  the  perjury  is,  it  seems,  a  competent  witness  to 
prove  the  perjury.(n)  And  if  a  party  is  indicted  separately  for  perjmy 
with  others,  in  swearing  to  the  same  fact,  either  of  them,  before  convic* 
tion,  may  be  a  witness  on  the  trial  of  the  other,  (o) 

If  the  false  matter  sworn  is  in  writing,  it  must  be  produced,  or  suffi- 
ciently  accounted  for,  as  in  other  cases.  Where  perjury  is  assigned  upon 
an  answer  to  a  bill  in  equity,  it  is  sufficient  after  producing  the  bill  or  a 
copy  of  it,(/))  to  produce  the  answer,  and  prove  either  that  the  defendant 
was  sworn  to  it,  or  that  the  signature  to  it  is  the  defendant's  hand-writing^ 
and  that  the  name  subscribed  to  the  jurat  is  the  name  and  hand-writing 
of  a  master  or  other  person  having  authority  for  that  purposc.(9)  And 
the  same  as  to  dcpusitions  in  equity,  and  other  similar  cases,  so  as  at  least 
to  throw  upon  the  defendant  the  burden  of  proving  that  he  was  per- 
sonated.(r) 

And  it  is  necessary  to  prove,  in  substance,  the  whole  of  what  is  set  out 
in  the  indictment  as  having  been  sworn  to  by  the  defendant.     Proving  a 


(/)  2  Ruts,  on  Cr.  545.    2  Chit.  Cr.  (0  4  McCord,  159. 

L.  812.  (m)  Crown  Cir.  Comp.  405.    6  Car.  k 

(£)  eCowen,  118.    INoUfc McCord,  P.  315. 

546.    2  Chit  Cr.  L.  312,  note  (A).  (n)  2  Russ.  on  Cr.  546. 

(A)  10  Mod.  194.    2  Str.  1229.  (o)  2  Chit  Cr.  L.  312,  c.  2  Hale,  280 

(t)  2  Ruu.  on  Cr.  545.    2  Chit.  Cr.  L.  (p)  4  Car.  k  P.  326. 

31^.    5  Bara.  k  Aid.  929,  n.  (q)  2  Burr.  1189.    2  Camp.  508. 

(k)  I  Dev.  Law  Rap.  263.    6  Cowen,  (r)  Id.  ib. 
118. 
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part  only,  it  seems,  is  not  sufficieot.(i)  Also  it  imst  be  proved  Kterally 
or  sabstaotially  as  set  oiit.(l)  Any  variance  in  substance  between  the 
indictment  and  evidence  in  tbis  respect  will  be  fatal,  (fi) 

To  prove  that  the  person  who  administered  the  oath  had  authority  to 
do  so,  it  is  merely  necessary  to  show  that  he  performed  thie  duties  of  a 
certain  office,  without  showing  his  appointment  ;{v)  and,  (if  the  court 
will  not  judicially  notice  k,)  that  the  person  lawfully  exercising  the  duties 
of  that  office  has  authority  to  administer  an  oath  in  such  a  case.(<o)  But 
the  defendant  is  at  liberty  to  rebut  this  prima  fade  evidence,  by  positive 
testimony  that  the  appointment  was  defective  ;  and  if  he  succeed  in  so 
doing,  he  will  be  entitled  to  an  acquittal,  (a?) 

A  variance  in  stating  the  occasion  of  the  making  of  the  oath  would  be 
&tal<y) 

As  the  perjury  assigned  must  be  material  to  the  matter  in  question,  so 
the  materiality  of  the  perjury  must  be  prav€d.{z)  But  where  the  mat- 
ters assigned  as  perjury  consist  of  several  particulars,  some  of  which  are 
material  and  others  not,  the  court  will  distinguish  between  the  material 
and,  immaterial ;  and  if  any  one  particular  be  disproved,  to  which  the 
perjury  is  alleged  to  relate,  if  the  chai^ge  woold  remain  entire  and  oon- 
ititHte  perjury,  without  such  proof,  the  court  will  not  consider  it  to  be  a 
variance.(a) 

The  corrupt  intention  must  also  be  proved ;  but  this  is  prima  facie 
shown  by  proving  the  falsity  of  the  oath ;  and  if  the  perjury  was  occa- 
sioned by  surprise  or  inadvertency,  or  by  mistake  of  the  true  state  of  the 
question,  this  is  for  the  defendant  to  show.(6) 

In  a  prosecution  for  perjury,  proof  of  the  general  bad  character  of  the 
defendant  for  truth  and  veracity  is  inadmissible.(c) 

Subornation  of  perjury.]  Subornation  of  perjury,  at  common  law, 
is  the  procuring  another  to  commit  legal  perjury,  who  in  consequence  of 
die  persuasion  takes  the  oath  to  which  he  has  been  incited. (c/) 

To  render  the  offence  of  subornation  of  perjury  complete,  either  at 
common  law  or  on  the  statute,  the  false  oath  must  be  actually  takeiK 
And  DO  abortive  attempt  to  induce  perjury  will  bring  the  offender  within 


(f)  Pcake,  87.  (y)  Roicoe»8  Cr.  Ev.  675. 

(0  2  Chit  Cr.  L.  312,  b.    Archb.  Cr.  (z)  2  Chit  Cr.  L,  304,  807,  312,  b. 

PI.  430.     Roscoe'8  Cr.  Ev.  676.    Crown  Roscoe's  Cr.  Ev.  680, 684. 

Cir.  Comp.  405.  (a)  3  Bam.  &  Cress.  118.    4  Dowl.  & 

(tt)  Id.  ib.    2  Camp.  134.  Ry.  670,  S.  C. 

(v)  3  Camp.  432.    2  Chit  Cr.  U  312,  a.  (6)  2  Chit  Cr.  L.  812,  c. 

Roicoe'8  Cr.  Ev.  672,  3.  (c)  5  Ham.  Ohio  R.  22f7.    See  alio  14 

(to)  Arch.  Cr.  PI.  431.  Wend.  111. 

(x)  8  Camp.  435.  (d)  1  Hawk.  c.  69,  s.  ID. 
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the  penalties  of  subonrntion  of  perjuiy.(e]  But  the  criminal  solicitation  to 
commit  perjury,  though  unsuccessful,  is  a  misdemeanor  at  common  law.(/) 
Under  the  revised  statutes,  it  is  a  felony,  and  punishable  more  severely. 
Those  statutes  provide  that  subornation  of  perjury  shall  be  punishable, 
in  the  same  manner  as  perjury  ;{g)  and  that  the  mere  attempt  to  suborn 
a  viritness  shall  be  punishable  with  imprisonment  for  not  less  than  five 
year8.(A)  And  procuring  any  person  to  swear  falsely  at  an  election,  ia 
taking  the  election  oath,  is  also  declared  to  be  subornation  of  perjury.(i) 

Indictment']  It  does  not  seem  necessary  to  set  forth  the  means  used 
by  the  defendant  to  effect  his  design;  At  common  law,  it  is  said  to  be 
suiBcient  to  state  that  he,  **  by  smister  and  unlawful  labors  and  means,** 
procured  the  commission  of  the  perjury.(A:)  Our  statute,  in  defining 
the  offence  where  the  oath  is  actually  taken,  uses  the  words  **  unlawfully 
and  corruptly,"  and  "  by  any  means  whatsoever,"  &c.  An  indictment 
under  this  section  should  probably  contain  the  words  **  unlawfully  and 
corruptly,"  but  the  means  used  need  not  be  stated  But  the  section  re- 
specting attempts  to  induce  perjur}'  contemplates  the  offering  of  some 
**  valuable  consideration"  to  the  witness ;  and  it  therefore  seems  necessa- 
ry that  an  indictment  for  this  offence  should  either  contain  those  words, 
generally,  or  specify  the  particular  thing  offered,  and  aver  that  it  was 
valuable. 

Evidence.']  In  support  of  an  indictment  for  subornation,  the  record  of 
the  witness'  conviction  for  perjury  is  no  evidence  against  the  suborners ; 
but  the  offence  of  the  perjured  witness  must  be  again  regularly  proved.(/) 

2.  BRIBERY  AND  CORRUPTION. 
Bribery  is  the  receiving  or  offering  any  undue  reward  by  or  to  any 
person  whose  ordinary  profession  or  business  relates  to  the  administra- 
tion of  public  justice ;  in  order  to  influence  his  behavior  in  office,  and  in- 
cline him  to  act  contrary  to  the  known  rules  of  honesty  and  integrity.(m} 
And  it  seems  that,  at  common  law,  this  offence  may  be  committed  by 
any  person  in  an  official  situation  who  shall  corruptly  use  the  power  or 
interest  of  his  place  for  rewards  or  promises.(n)  And  bribery  sometimes 
signifies  the  taking  or  giving  of  a  reward  for  offices  of  a  public  nature. (o) 


(e)  3  Mod.  122.    1  Leach,  455,  notes.  (/)  1  Leach,  455.    Roscoe's  Cr.  £?. 

(/)  2  East's  Rep.  17.    6  id.  464.     1  691.    2  Chit.  Cr.  L.  318. 

Hawk.  c.  19,  s.  10.  (m)  3  Inst.  149.    4  Black.  Com.  189. 

gr)  2  R.  S.  681,  §§  3,  4.  1  Russ.  on  Cr.  155. 


(A)  Id.  682,  §  8.  (n)  1  Russ.  on  Cr.  156. 

(i)  1  id.  149.  (0)  Id.  ib. 

(jk)  2  Ld.  Raym.  886.    2  Leach,  796. 
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This  species  of  bribery  will  be  noticed  hereafter  under  the  head  of  *"  Buy- 
ing and  lulling  offices.''  Attempting  to  influence  an  elector,  in  giving 
his  vote,  or  to  deter  him  from  giving  it,  is  also  bribery  at  common  law 
as  well  as  by  statute.(p)  And  the  attempt  to  influence  jurymen,  by 
gifts  or  promises,  is  also  a  species  of  bribery.  (9)  And  attempts  to 
6rt6e,  though  unsuccessful,  have  in  several  cases  been  held  to  be  crimi* 
na\4jr) 

By  the  revised  statutes  every  person  who  shall  promise,  ofier,  or  give 
to  the  governor,  lieutenant  governer,  or  to  any  member  of  the  legislature, 
after  bis  election,  and  either  before  or  after  he  shall  have  been  qualified  ; 
to  any  commissioner  of  the  land  ofiice,  canal  fund  or  canal  commissioner, 
to  the  comptroller,  surveyor  general,  secretary  of  state,  or  attorney  gen- 
eral; to  any  judge  of  a  court  of  record,  or  any  jtidicial  officer — any  mon- 
ey, goods,  &c.  with  intent  to  influence  his  vote,  opinion,  or  judgment,  on 
any  question  brought  before  him  in  his  official  capacity,  shall,  upon  con- 
viction, be  imprisoned  in  a  state  prison  not  exceeding  ten  years,  or  be 
ioed  not  exceeding  95000,  or  both.(«) 

Every  officer  above  mentioned,  who  shall  accept  any  such  gift  or 
promise,  &c.  under  any  agreement  that  his  vote,  &c.  shall  be  given  in  a 
particufair  manner,  &c.  shall,  on  conviction,  be  forever  disqualified  from 
holding  any  public  office,  trust,  or  appointment,  under  the  constitution  of 
this  state,  forfeit  his  office  and  be  subject  to  the  same  punishment  as 
above  prescribed  for  the  offence  of  offering  a  bribe. (^) 

And  if  any  person  shall  by  bribery,  menace,  or  other  corrupt  means 
or  device,  attempt  to  influence  any  elector  in  giving  his  vote,  or  to  deter 
him  from  giving  the  same,  at  any  election^  he  shall,  on  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,  and  be  fined  not  more  than  8500,  or  im- 
prisoned not  more  than  one  year.(fi) 

Jurors,  arbitrators,  and  referees,  who  shall  take  any  thing  to  give  their 
verdict,  award,  or  report ;  or  hhall  receive  any  gift  or  gratuity  from  any 
party  to  the  suit,  &c.  in  which  they  are  drawn,  chosen,  or  appomted — 
are  punishable  by  imprisonment  in  a  state  prison  not  more  than  five 
years,  in  a  county  jail  not  more  than  one  year,  or  by  a  fine  not  exceed- 
ing 81000,  or  both.(v) 

Corrupting,  or  attempting  to  corrupt  jurors,  referees,  or  arbitrators, 
by  giving  or  offering  to  give  any  gift,  or  gratuity,  with  intent  to  bias  their 


(p)  3  Burr.  1338.    1  Russ.  on  Cr.  166.  (s)  2  R.  S.  682,  §  9. 

(g)  1  Rum.  156.  (0  Id.ib.  §10. 

(r)  Id.  ib.    3  Inst.  147.    2  Eatt'i  P.  (u)  1  Id.  149,  §  4. 

C.5.  if>)  2  R.  S.  683,  §  11. 
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nrnds  in  relation  to  any  cauQe*  &c.  is  punishable  by  imprisonment  m  a 
state  prison  not  more  than  five  years,  or  in  a  eounty  jail  not  more  than 
one  year,  or  by  a  fine  not  more  than  •1000»  or  both  such  fine  and  impris- 
oiunent.(ii') 

3.  ESCAPES  FROM  PRISON  ;  ASSISTING  THEREIN  ;  AND  RESCUE. 

An  escape  is,  where  one  who  is  arrested  gains  his  liberty  before  he  is 
delivered  by  the  due  course  of  law.(x)  And  it  may  be  by  the  party  him- 
self;  either  without  force  before  he  is  put  in  hold,  or  with  force  after  he 
is  restrained  of  his  liberty ;  or  it  may  be  by  others ;  and  this  also,  either 
without  force,  by  their  permission  or  negligence,  or  with  force,  by  the 
rescuing  of  the  party  from  custody.  Where  the  liberation  of  the  party 
is  efiected  either  by  himself  or  others  without  force,  it  is  more  properly 
termed  an  escape ;  where  it  is  efiected  by  the  party  himself,  with  force, 
it  is  called  prison  breaking ;  and  where  it  is  efiected  by  others,  with 
force,  it  is  commonly  called  a  rescue.{  y) 

We  shall  consider,  1.  Escape  by  the  prisoner.  2.  Escape  by  means 
of  the  ofllicer;  which  maybe  either  negligent  or  voluntary.  3.  Assist- 
ing prisoners  to  escape.    4.  Rescue. 

1st  Escape  by  the  prisoner.']  To  constitute  an  escape  there  must  be 
an  actual  and  justifiable  arrest  for  a  criminal  ofience.(z)  The  imprison- 
ment under  such  arrest  must  be  continuing  at  the  time  of  the  escape,  and 
must  have  so  continued  legally  and  for  the  purposes  of  public  justice.(a) 
Any  place  in  which  a  person  legally  arrested,  on  suspicion  of  crime,  is 
restrained  of  his  liberty,  is,  for  this  purpose,  a  prison ;  for  imprisonment  is 
only  a  restraint  of  liberty.(i)  To  constitute  a  prison-breach  there  must 
be  an  actual  breaking.  Passing  out  through  an  open  door,(c)  or  merely 
getting  over  a  wall,(cO  will  not  amount  to  prison-breach.  But  where  a 
prisoner,  intending  to  escape  only,  accidentally  threw  down  some  loose 
bricks  from  the  top  of  the  prison  wall,  that  was  held  a  suflScient  break- 
ing.(e)  A  prison-breaker  may  be  arraigned  for  that  oflfence  before  he  is 
arraigned  for  the  trial  for  which  he  is  imprisoned. (/) 

Prison-breach  is  a  common  law  felony  if  the  oflTender  is  a  convicted 
fe\on.(g) 


(w)  2  R.  S.  683,  §  12.  (h)  2  Hawk.  c.  18,  §  4. 

(x)  1  Russ.  on  Or.  367.  (c)  Id.  §  9.    8  Inst.  589. 

(y)  1  Hale,  590.    2  Hawk.  P.  C  17,  (d)  3  P.  Wms.  439. 

&c.    1  Russ.  367.  (0  Russ.  &  Ry.  C.  C.  458. 

(X)  1  Hale,  594.    2  Hawk.  c.  19,  §§  (f)  2  Hawk.  c.  21,  s.  7. 

1,  2,  3.  is)  Rui's.  &  Ry.  C.  C.  458. 

(a)  2  Hawk.  c.  19,  s-  4.     1  Russ.  on 
Cr.  867. 
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By  the  revised  8lftlute«,  if  any  prisoner  confined  in  a  state  prison  for 
any  term  less  than  for  life*  shall  break  such  prison  and  escape  from  thence, 
he  diaU,  upon  conviction,  be  punished  by  imprisonment  in  such  prison 
lor  a  term  not  exceeding  five  years,  to  commence  from  and  after  the  ex- 
piration of  the  original  term  of  his  imprisonment.(A) 

And  if  any  person  confined  in  a  county  jail  upon  any  conviction  for  a 
criminal  ofience  shall  break  such  jail  and  escape,  he  is  punishable  by  im- 
prisonment in  a  state  prison  not  more  than  two  years,  or  in  a  county  jail 
not  more  than  one  year,  to  commence  from  the  expiration  of  his  former 
sentence,  (t) 

The  mere  aUempi  to  escape  from  a  state  prison  by  any  person  law- 
fully imprisoned  therein,  for  any  term  less  than  for  life,  by  force  and  vio- 
Imce  to  any  person,  whether  such  escape  be  effected  or  not,  is  punish- 
able by  imprisonment  in  a  state  prison  for  a  term  not  exceeding  five 
years,  to  commence  after  the  termination  of  his  former  term  of  impris- 
onment, (i) 

So,  every  person  lawfully  imprisoned  in  a  county  jail,  for  any  cause 
whatever,  who  shall  forcibly  break  the  prison,  with  intent  to  escape  ;  or 
who  shall  attempt,  by  any  force  or  violence,  to  escape  from  such  prison, 
akboogh  no  escape  be  efiected,  is  punishable  by  imprisonment  in  a  cotm- 
ty  jail,  not  exceeding  one  year.(i) 

The  statute  also  provides  that  if  any  prisoner  confined  in  a  county  jail, 
or  in  a  state  prison,  upon  a  conviction  for  a  criminal  oSknce^  shall  escape 
therefrom,  he  may  be  pursued,  retaken  and  imprisoned  again,  notwith- 
standing the  term  for  which  he  was  sentenced  to  be  imprisoned  may  have 
expired  at  the  time  when  he  shall  be  retaken ;  and  sh^H  remain  so  im- 
prisoned  until  tried  for  such  escape,  or  until  he  be  discharged,  on  a  failure 
to  proeecate  therefor,  (m) 

2d.  Eicape  by  means  of  the  officer.]  This  may  be  either  negligent  or 
voluntary.  A  negligent  escape  is  where  the  prisoner  escapes  against  the 
will  of  his  lawful  keeper.(n)  To  allow  a  prisoner  greater  liberty  than  he 
by  law  ought  to  have,  may  be  an  escape,  (o)  Allowing  a  prisoner  to  go 
at  laige  for  a  time  and  return  again  is  an  escape  though  he  does  return 
agun.(j>)  If  a  prisoner  flees  and  the  jailer  retakes  him,  without  losing 
sight  of  him,  this  is  no  escape ;  but  if  the  jailer  loses  sight  of  him  it  is  an 
escape,  though  he  afterwaids  retakes  him.(j)    Only  known  oflkers  of 


W  S  R.  S.  685.  §  21.  (n)  Dalt  c.  159.    Crowo  Cir.  Comp. 

(t)  Id.  ib.  §  22.  188. 

(k)  Jd.  ib.  %  23.  (0)  2  Hawk.  c.  19,  s.  5. 

(I)  Id.  ib.  f  24.  (  p)  Dalt  c.  159. 

(»)  Id.  §  14.  (9)  2  Hawk.  o.  19,  s.  6. 
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the  hiw  cm  be  guil^  of  tufferiag  prisoners  to  eica|>e.(r)  If  a  prisoner 
suddenly,  without  the  assent  of  the  jatler,  destroys  inmself,  this  m  a  negli- 
gent escape.(i)  If  a  prisoner  for  felony  break  the  jail,  this  also  seeois  to 
be  a  negligent  escape  in  the  jailer,  because  there  wanted  either  doe 
strength  in  the  jail,  or  due  vigilance  in  the  jailer  or  his  officers.(e) 

Wherever  an  officer  who  has  the  custody  of  a  prisoner  eharged  with 
and  guihy  of  a  capital  offence,  knowingly  gives  him  his  liberty,  with  intent 
to  save  him  from  his  trial  or  execution,  this  is  a  voluntary  escape,  (ti)  If 
a  constable  or  other  officer  voluntarily  suffers  a  prisoner  being  in  his  cus- 
tody to  destroy  himself,  this  is  felony  both  in  the  constable  and  the  pris- 
oner, and  both  are  punishable,  at  common  law,  in  the  same  degree.(v) 

The  provisions  of  the  revised  statutes  respecting  escapes  by  means  of 
the  officer,  are  as  follows : 

If  any  sheriff,  jailer,  marshal,  coroner  or  constable  shall,  1.  Wilfully  and 
corruptly  refuse  to  execute  any  lawful  process  directed  to  them,  or  any 
of  them,  requiring  the  apprehension  or  confinement  of  any  person  charged 
with  a  criminal  offence ;  or  2.  Shall  corruptly  and  vriUully  omit  to  exe- 
cute such  process,  by  which  such  person  shall  escape ;  or  8.  Shall  wil- 
fully refuse  to  receive  in  any  jail  under  his  chaige,  any  offender  lawfully 
committed  to  such  jail,  and  ordered  to  be  confined  therein,  on  any 
criminal  charge  or  conviction,  or  on  any  lawful  process  whatever ;  or 
4.  Shall  wilfully  suffer  any  offender,  lawfuUy  committed  to  his  custody, 
to  escape  and  go  at  large ;  or  5.  Shall  receive  any  gratuity  or  reward, 
or  any  security  or  engagement  for  the  same,  to  procure,  asost,  connive 
at,  or  permit  any  prisoner  in  his  custody  on  any  civil  process,  or  on  any 
criminal  charge  or  conviction,  to  escape ;  whether  such  escape  be  at- 
tempted or  effected  or  not ;  he  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  county  jail  not  exceeding  one  yeak*,  or  by  fine  not  ex- 
ceeding 91000,  or  by  both.(u7) 

And  every  such  officer  who  shall  be  convicted  of  any  of  the  oflSsnces 
above  specified  shall  forfeit  his  ofiice,  and  be  forever  disqualified  to  hold 
any  office  or  place  of  trust,  honor  or  profit,  under  the  laws  or  constitn^ 
tion  of  this  state,  (x) 

8d.  Amsting prisoners  to  excope.]  The  aiding  and  assisting  a  prison- 
er to  escape  out  of  prison,  by  whatever  means  it  may  be  efiected,  is  an 
offence  of  a  mischievous  nature,  and  an  obstruction  to  the  course  of  jus- 


(r)  2  Chit.  Bum.  5,  6.    Crown  Cir.       (o)  Dalt  c.  159.    2  H^wk.  P.  C.  ch. 
Comp.  188.  19,8.22.    1  Hale,  284. 


(ff)  Dalt  159.  (w)  2  R.  S.  684,  §  18. 

(0  2  Hawk.  c.  19,  •.  10.  (x)  Id.  ib.  ^  19. 

(u)  Id.  ib.  $  22.    lHtle,234. 
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tioe;  and  ^  n^mtiog  t^  fdm 'm mMag  an  actual  aaoape, »  Monj  al 
oommoo  law.(y) 

By  the  re^iBed  slatates  it  is  provided  that  every  person  who  skall  con- 
vey into  a  state  prisout  Jul,  or  other  place  of  confinomeat,  any  doqpiise, 
instrofMot,  arais»  or  other  thing,  proper  or  useful  to  aid  any  prisoner  in 
bis  escape ;  with  intent  thereby  to  facilitate  the  escape  of  any  prisoner 
lawfully  committed  to,  or  detained  in  such  prison,  jail,  or  place  far  any 
fdony  whatever,  whether  such  escape  be  effected  or  attempted  or  not, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state  prison  not 
exc^ing  ten  years.(x) 

And  the  same  punishment  is  prescribed  for  every  person  who  shall,  by 
any  means  whatever,  aid  and  assist  any  person  lawfully  detained  in  a 
state  prison,  or  in  any  jail,  or  place  of  confinement  for  anyfehny^  to  es- 
cape therefrom,  whether  such  escape  be  effected  or  not.(a) 

Every  person  who,  by  any  means  whi^ver  shall  aid  or  assist  any 
pruoner  lawfully  committed  to  any  jail  or  place  of  confinement,  in  exe- 
cution of  any  conviction  for  a  criminal  c^ence  other  than  a  fdony ^ 
whether  such  escape  be  eflfected  or  not ;  or  who  shall  convey  into  such 
jail  or  place  of  confinement  any  di^uise,  &c.,  proper  or  useful  to  facili- 
tate the  escape  of  such  prisoner,  shall  be  punished  by  imprisonment  in  a 
county  jail  not  more  than  one  year,  or  by  a  fine  not  more  than  $500  or 
both.(&) 

But  if  such  aid  and  assistance  prohibited  by  the  two  last  sections  be 
rendered  by  any  prisoner  detamed  for  any  crime  in  the  same  jail,  &c, 
with  the  intent  of  facifitating  his  own  escape,  his  punishment  shall  not 
exceed  that  prescribed  dn  a  conviction  for  his  own  escape,  (c) 

Aiding  and  assisting  any  prisoner  in  escaping  or  in  attempting  to  es- 
cape from  the  custody  of  any  sheriff  or  other  oflicer  or  person  having 
the  lawful  charge  of  such  prisoner,  upon  any  criminal  charge,  is  punisha- 
ble by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  9250,  or  by  both.(df) 

4th.  JZesoie.]  This  is  the  offence  of  forcibly  and  knowingly  freeing 
another  from  arrest  or  imprisonment. (e)  It  is  of  the  same  nature  as  the 
offence  of  prison  breaking.  Thus,  whatever  is  such  a  prison  that  the 
prisoner  himself  would,  by  the  common  law^  be  guilty  of  felony  in  break- 
ing firom  it,  a  stranger  would  be  guilty  of  as  high  a  crime,  at  least,  in 
rescuing  him  firom  it(/)    It  is  not  material  whether  the  person  arrested 

(Sr)  2  Leach,  671.  (c)  Id.  ib.  §  16. 

(«)  2  R.  S.  683,  §  13.  (rf)  Id.  ib.  §  17. 

(a)  Id.  ib.  §  14.  (e)  1  Run.  on  Cr.  882. 

(6)  2  R.  S.  684,  §  16.  (/)  Id.  ib. 
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f<»*  feloiiy  or  suspicion  erf"  felony,  be  in  the  custody  of  a  private  person  or 
of  an  officer.  Yet,  if  be  be  in  the  custody  of  a  private  person,  it  seems 
the  rescuer  should  be  shown  to  have  knowledge  of  the  party  being  un- 
der arrest  for  feUmy.(g) 

The  revised  statutes  provide  that  every  person  who  shall  forcibly  res- 
cue any  prisoner  held  in  legal  custody  upon  any  criminal  charge,  shall, 
upon  conviction,  be  punished  by  imprisonment  in  a  state  prison  not  ex- 
ceedmg  ten  years.(A) 


(g)  lHal«,  606.  (A;  2K.  S.  684,  §14. 
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•ffrtices  aflsfnst  m  Hublfc  Heaccf  ann  ]|ttblCt  JKorals,  atOi 
(n  a  atau  llrtson. 

1.  Duelling,  and  ehaUenges  to  fight 

2.  Unlawful  marriages,  and  incest. 

3.  Offences  against  public  decency;  maKcious  mischief;  compound- 

ing offences ;  crime  against  nature. 

1.  DUELLING,  AND  CHALLENGES  TO  FIGHT. 

Deliberate  duelling  is  where  both  parties  meet  avowedly  with  intent 
to  murder ;  and  therefore  the  law  has  justly  fixed  the  crime  and  punish- 
ment  of  murder  in  case  death  ensues,  upon  those  who  eogage  in  it»  and 
upon  their  seconds,  (a)    And  it  is  a  very  high  offence,  at  common  law,  to 
challenge  another,  either  by  word  or  letter,  to  fight  a  duel,  or  to  be  the 
messenger  of  such  a  challenge,  or  even  barely  iH  endeavor  to  provoke 
another  to  send  a  challenge,  or  to  fight,  as  by  dispersing  letters  to  that 
purpose  fiill  of  reflections,  and  insinuating  a  desire  to  fight,  &c.  ;(&)  or 
by  posting  a  man  as  a  coward,  &c.,  or  using  opprobrious  expressions 
calculated  to  produce  a  breach  of  the  peace,  (c) 
The  provisions  of  the  revised  statutes  on  this  subject  are  as  follows : 
Every  person  who  shall  fight  a  duel  with  any  deadly  weapon,  al- 
tboogh  no  death  ensue,  shall,  upon  convictbn,  be  punished  by  imprison- 
ment m  a  state  prison  for  a  term  not  exceeding  ten  year& 

Every  person  who  shall  challenge  another  to  fight  such  duel,  or  who 
shall  send  or  deliver  any  written  or  verbal  message  purporting  or  in- 
tended to  be  such  challenge ;  or  who  shall  accept  any  such  chdlenge  or 
message ;  or  who  shall  knowingly  carry  or  deliver  any  such  challenge 
or  message ;  or  who  shall  be  present  at  the  time  of  fighting  any  duel 
with  deadly  weapons,  either  as  second,  aid  or  surgeon ;  or  who  shall  ad- 


(a)  4  Black.  Com.  199.  (c>  Crown  Cir.  Comp.  115. 

00  1  Hawk.  7th  ed.  vol.  3,  p.  19. 


Digitized  by 


Google 


198  OF  FELONIES.  {Beok  I. 

rise  or  give  any  countenance  or  assistance  to  inch  duel ;  shall  upon  con- 
▼tction,  be  punished  by  imprisonment  in  a  stale  prison  for  a  term  not  ex- 
ceeding seven  years. 

Every  person  offending  against  either  of  the  above  provisions  shall  be 
a  competent  witness  against  any  other  person  offending  in  the  same 
transaction,  and  may  be  compelled  to  appear  and  give  evidence  before 
any  grand  jury  or  in  any  court,  in  the  same  manner  as  other  persons ; 
but  such  testimony  shall  not  be  used  against  the  witness  himself. 

Every  person  convicted  of  fighting  a  duel  with  any  deadly  weapon, 
shall  be  incapable  of  holding  or  of  being  elected  or  appointed  to  any  office, 
place,  or  post  of  trust  or  emolument  civil  or  military  under  the  constitu- 
tion and  laws  of  this  state. 

If  any  inhabitant  of  this  state  shall  leave  the  same,  for  the  purpose  of 
eluding  the  operation  of  the  provisions  of  the  statute,  with  the  intent  of 
giving  or  receiving  any  challenge  therein  prohibited,  or  of  aiding  or  abet- 
ting in  such  intent,  and  shall  give  or  receive  any  such  challenge,  or  shall 
aid  and  abet  in  giving  and  receiving  the  same,  without  this  state,  he  shall 
be  deemed  as  guilty,  and  shall  be  subject  to  the  like  punishment  as  if  the 
offence  had  been  committed  withm  this  state. 

Every  such  oQender  last  above  mentioned  may  be  indicted  and 
brought  to  trial  in  any  county  of  this  state,  which  shall  be  designated  by 
the  governor  for  that  purpose,  and  where  in  his  opinion,  the  evidence  can 
be  most  conveniently  obtained  and  produced. 

Every  such  offender  may  plead  a  former  conviction  or  acquittal  f(Hr 
the  same  offence  in  another  state  or  country ;  and  if  such  plea  be  admit- 
ted or  established  it  is  to  be  a  bar  to  any  further  or  other  proceedings 
against  such  person  for  the  same  offence.  ((Q 

And  in  another  part  of  the  revised  statutes  the  wo^iding  another  in  a 
duel  out  of  the  state  by  an  inhabitant  or  resident  of  this  state,  of  which 
wound  the  person  injured  shall  die  within  this  state,  is  declared  murder 
within  this  state,  in  the  principal  and  seconds ;  who  may  be  indicted, 
tried,  and  convicted  in  the  county  where  the  death  sbaH  bappen.(e) 
But  any  person  indicted  under  the  above  section  may  plead  a  former 
conviction  or  accyuittal  fcH*  the  same  oflence  in  another  state  or  country.(/) 

No  particular  form  of  words  is  necessary  to  constitute  a  chaUei^[e« 
Parol  testimony  is  admissible  to  explain  it.(g)  Whether  the  words  UMd 
amount  to  a  serious  challenge  to  fight,  or  were  a  mere  effusion  of  pas- 


(d)  2  R.  S.  686.  Art  1,  Tit.  «.  (/)  Id.  lb.  §  7. 

(«)  Id.  657,  §  6.  (g)  6  J.  J.  Maivh.  120. 
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moRt  19  a  questicm  for  the  jury.  (A)    Exprening  a  readtneair  to  accept  a 
challenge  does  not  constitute  one.(t) 

A  challenge  to  fight  a  duel  out  of  the  state  it  indictable  ;  for  its  ten- 
dency is  to  produce  a  breach  of  the  peace.(A) 

S.  UNLAWFUL  MARRIAGES  OR  BIGAMY,  AND  INCEST. 
^  UnUm/iil  marriages  or  bigamy.']    The  offeace  of  bigamy^  or  as  it 
might  more  properly  be  termed,  pofygamyt  consists  in  having  a  plurality 
ef  wires  or  husbaads  at  the  same  tinie.(/) 

Our  statute  on  this  subject  is  as  follows :  Every  person  having  a  Iras* 
band  or  wife  living,  who  shall  marry  any  other  person,  whether  married 
or  single,  riiall,  except  in  the  following  cases,  be  adjudged  guil^  of  biga* 
my,  and  liable  to  be  punished  by  imprisonment  in  a  state  prison  for  a' 
tenn  not  exceeding  five  years. 

These  provisions  do  not  extend  to  the  following  cases : 

Ist.  To  any  person  by  reason  of  any  former  marriage,  whose  budband 
or  wife,  by  such  marriage,  shall  have  been  absent  for  five  successive 
ynu^  without  being  known  to  such  person,  within  that  time,  to  be  liv- 
ii^:  nor 

2d.  To  any  person  by  reason  of  any  former  marriage,  whose  husband 
or  wife  by  such  marriage  shall  have  absented  himself  or  herself  from  his 
wife  or  her  husband,  and  shall  have  been  continually  remaining  without 
the  United  States,  for  the  space  of  five  years  together ;  nor 

8d.  To  any  person  by  reason  of  any  former  marriage,  which  shall  have 
been  dissolved  by  the  decree  of  a  competent  court  for  some  cause  other 
Iban  the  adultly  of  such  person ;  nor 

4tb.  To  any  person,  by  reason  of  any  fcmner  marriage  which  shall 
have  been  pronounced  void  by  the  sentence  or  decree  of  a  competent 
court,  on  the  ground  of  the  nullity  of  the  marriage  contract ;  nor 

5th.  To  any  person  by  reason  of  any  former  marriage  contracted  by 
floch  person  within  the  age  of  legal  consent,  and  which  shall  have  been 
annulled  by  the  decree  of  a  competent  court ;  nor 

6lh.  To  any  person  by  reason  of  any  former  marriage  who  shall  have 
been  sentenced  to  imprisonment  for  life. 

An  indictment  may  be  found  against  any  person  for  a  second,  third,  or 
other  marriage  prohibited  by  the  statute,  in  the  county  in  which  such 
person  shall  be  apprehended,  and  the  like  proceedings,  trial,  judgment  and 


mC^y  2  Nott  &  McCord,  181.    3  Whee-        (h)  1  Hawk's  Rep;  487. 
ler'tf  Or.  G.  346.    3  Rogera'  Rec.  138.  (I)  4  Black.  Com.  16a    1  Bac.  Abr. 

(iy  1  Dsna'f  Rep.  5».  535,  note. 
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conviction  may  be  bad  in  such  connty,  as  if  the  offence  had  been  com- 
mitted therein. 

If  any  unmarried  person  shall,  knowingly,  marry  the  husband  or  wife 
of  another,  in  any  case  in  which  such  husband  or  wife  would  be  puniih* 
able  according  to  the  proYisions  of  the  statute,  such  person,  on  conviction, 
shall  be  imprisoned  in  a  state  prison  not  more  than  five  years,  or  in  a 
county  jail  not  more  than  one  year,  or  shall  be  fined  not  more  than  $500, 
or  shall  be  subject  to  both  such  fine  and  impri8onaftent.(fn) 

Though  the  penal  consequences  of  a  second  marriage  do  not  apply  ia 
these  excepted  cases,  yet  unless  the  first  marriage  shall  have  been  an- 
nulled or  dissolved  for  some  cause  other  than  the  adultery  of  the  party, 
or  the  former  husband  or  wife  shall  have  been  sentenced  to  imprisonment 
for  life,  such  second  marriages  are  absolutely  void,  in  all  cases  except 
where  the  former  husband  or  wife  shall  have  been  absent  for  five  years, 
at  the  time  of  the  second  marriage.  In  these  cases,  the  second  marriage 
is  void  only  from  the  time  that  its  nullity  shall  be  pronounced.(ii) 

After  a  divorce  on  the  ground  of  adultery,  the  complainant  may  marry- 
again  ;  but  the  defendant,  or  guilty  party,  cannot  marry  again,  during  the 
life  of  the  complainant,  without  incurring  the  penalty  of  bigamy.(o) 

As  to  the  manner  of  solemnizing  marriages  in  this  state,  see  2  R  S.  188. 
If  the  first  or  second  marriage  was  celebrated  in  this  state,  the  offence  of 
bigamy  is  not  committed  unless  it  is  a  valid  marriage  within  the  provis- 
ions of  the  statute,  or  of  the  law  previously  existing.  It  is  to  be  noticed, 
however,  that  the  statute  excepts  Jews  and  Quakers  from  its  provisions 
relative  to  the  form  and  proof  of  marriages,  (p) 

It  is  a  general  rule  that  a  marriage  valid  where  contracted  is  valid 
every  where  ;{q)  even  though  the  parties  went  into  another  state  for  the 
purpose  of  evading  the  laws  of  their  own  state.(r)  In  those  states  where 
there  are  no  statutes  regulating  marriage  contracts,  consent  alone  to  a 
contract  of  marriage,  in  the  present  tense,  or  a  contract  entered  into  by 
words  concerning  the  future,  followed  by  consummation,  makes  a  valid 
marriage.  (5) 

If  the  first  or  second  marriage  took  place  abroad,  circumstances  should 
be  proved  sufficient  to  enable  the  jury  to  presume  that  the  manner  of 
celebration  was  valid  according  to  the  law  of  the  place.(^) 


(m)  2  R.  S.  687.  8  id.  433.  Story  »i  Confl.  of  L.  100.  Ros- 

(n)  Id.  74,  §§  4,  6.    4  John.  42.  1    coe's  Or.  Ev.  237. 

John.  Ch.  R.  389.  («)  4  John.  22.    2  Hag^gard,  54,  81. 

(0)  2  R.  S.  146,  §  47.  7  Mass.  R.  48.  1  Day,  111.  2  N.  Hamp. 

(p)  Id.  141,  §  19.  Rep.  268. 

Co)  3  Phillim.  Ecc.  R.  58.  (0  3  Stork.  178. 
(r)  16  Mass.  R.  157.  1  Pick.  506, 139. 
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If  the  first  marriage  is  void,  an  indictaient  for  b^amy  cannot  be  sus- 
tained. Thus  if  a  woman  marry  A.,  and  in  the  life  time  of  A.  marry  B., 
and  after  the  death  of  A.  and  while  B.  is  alivot  marry  C,  she  cannot  be 
indicted  for  bigamy  in  her  marriage  with  C,  because  her  marriage  with 
B.  was  a  mere  nullity.(ii)  So  in  cases  where  the  first  marriage  is  de- 
dared  by  the  statpte  to  be  void»  as  being  incestuous,  (v)  To  constitute 
the  ofience  of  bigamy  it  is  sufficient  that  the  second  marriage  be  a  mar- 
riage de  facto;  and  an  objection  to  the  validity  of  the  marriage,  applies 
only  to  the  first  marriage.(l) 

Indictment]  The  provisions  of  the  statute  as  to  the  vefiue,  in  in- 
dictments for  bigamy,  have  been  given.  The  indictment  must  state  both 
marrii^Sy  and  that  the  former  consort  was  aHve  at  the  time  of  the  second 
marriage.(iD)  To  this  statenoent  no  venue  need  be  inserted. (jc)  But  it  is 
not  necessary  thiit  the  first  wife  should  be  alive  at  the  time  the  indictment 
is  found.(y)  If  the  prisoner  write  down  the  names  for  publication  of 
the  banns,  he  will  be  precluded  thereby  from  saying  that  the  woman  was 
not  known  by  the  name  he  delivered  in,  and  that  she  is  not  rightly  de- 
scribed by  that  name  in  the  indictment.(z) 

Evuknce.']  The  prosecutor  must  prove,  1.  The  prisoner's  first  mar- 
riage ;  2.  His  Eecand  marriage ;  8.  That  his  first  wife  was  alive  at  the 
time  of  the  second  marriage.(a)  The  mere  presumption  as  to  continu- 
ance of  life  is  not  sufficient  evidence  of  the  existence  of  the  first  consort 
without  some  positive  proof  of  the  fact ;  ahhough  five  years  have  not  ex- 
pired, (ft)  A  marriage  tn  fact  is  sufficient  evidence  ef  the  first  marriage, 
whether  celebrated  here  or  abroad,  acc6rding  to  the  laws  of  that  coun- 
tfy  ;(c)  although  it  be  voidable,  provided  it  be  not  absolutely  vo\d.(d) 

The  first  wife  cannot  be  admitted  as  a  witness  against  her  husband,  or 
versa;  for  by  the  very  scope  of  the  prosecution  the  first  marriage 
valid.(e)  But  the  second  wife  may  be  a  witness,  after  the  fir^  mar- 
riage has  been  established,  for  no  legal  relationship  exists  between  them.(/) 

Upon  indictments  for  bigamy  it  has  been  held  not  to  be  sufficient  to 
prove  a  marriage  by  reputation ;  but  that  either  some  person  present  at 
the  marriage  must  be  called,  or  the  original  register,  or  an  examined 


(a)  Roicoe's  Or.  £v.  228.  (x)  Rusi.  &  Ry.  C.  C.288. 

(0)  See  2  R.  S.  74,  §  2.  (a)  Rotcoe's  Cr.  Ev.  228. 

(1)  5  Car.  &  P.  412.    Russ.  &  Ry.  C.  (6)  2  Bara.  &  Aid.  386. 

C.  109.  (c)  1  East'f  P.  C.  465,  469. 

(w)  1  East's  P.  C.  469.  (d)  3  Inet  8a    SUrk.  on  Ev.  part  IV. 

(x)  SUrk.  62.    3  Chit  Cr.  L.  718,  1185. 

note  (d).  (<)  Sir  T.  Raym.  1. 

Jg)  Rust,  k  Ry.  C.  C.  109.    1  Ruis.  _(/)  1  Hale's  P.  C.  693.    Bull.  N.  P, 
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copy  of  it  be  prodiieed.(g')  By  tbe  revkied  statutes,  the  oi^lnid  mttrriage 
certifieate,  tbe  original  entry  thereof  made  as  therem  dtreetedt  or  a  copy 
of  such  certificate  or  entry  duly  certified,  rfiall  be  received  in  all  eonris 
and  places  as  presumptive  evidence  of  the  marriage.  (&)  Tbe  asual 
evidence  is  a  copy  of  the  register,  with  proof  of  the  identity  of  tbe 
parties.  But  the  marriage  may  be  proved  by  a  person  who  was  present 
at  the  ceremony  and  can  speak  to  the  identity  of  the  parties.(t) 

The  mere  cmfeuwn  of  the  party  is  not  sufficient  evidence  of  the  first 
marriage ;  but  there  must  be  proof  of  a  marriage  m  t^i.{k)  And  proof 
of  cohabitation  as  husband  and  wife  will  not  be  suflicient  evidence  of  a 
marriage.(/) 

Incest.']  By  the  revised  statutes  marriages  between  parents  and  chil- 
dren, including  grand  parents  and  grand  children  of  every  degree,  ascend- 
ing and  descending,  atid  between  brothers  and  sisters  of  the  half,  as  weM 
as  of  the  whole  blood,  are  declared  to  be  incestuous  and  absdutely  void. 
And  diis  extends  to  itegitimate  as  well  as  legitimate  children  and  rela- 
tives, (m) 

Persons  within  the  above  mentioned  degrees  of  consanguinity  who  shall 
intennarry  with  each  other,  or  who  shall  commit  adultery  or  fornication 
with  each  other,  ahall,  upon  conviction,  be  punished  by  imprisonment  in 
a  state  prison  for  a  term  not  exceeding  ten  year8.(n) 

8.  OFFENCES  AGAINST  PUBLIC  DECENCY;  MALICIOUS  MISCHIEF;  COM. 
POUNDING  OR  CONCEAUNG  OFFENCES:  CRIME  AGAINST  NATURE. 

Offences  against  public  dec&icy.'\  The  ofiSsnce  of  violating  the  sepol* 
chres  of  the  dead  is  severely  punished  by  statutes  enacted  for  that  pur- 
pose in  most  of  the  states,  and  indeed  in  nearly  every  civilked  country. 
And  in  those  states  where  there  is  no  statute  {provision,  this  ofienoe  is  poo* 
ishable  at  common  law.(o)  Taking  up  dead  bodies,  though  for  the  pur* 
poses  of  dissection,  is  a  misdemeanor  indictable  at  common  Ittw.(p)  And 
it  is  an  indictable  ofience  against  decency  to  take  a  person^s  dead  body 
with  intent  to  sell  and  dispose  of  it  for  gain  and  profit(7)  To  sell  the 
dead  body  of  a  capital  convict  for  dissection,  where  dissection  is  no  part 
of  the  sentence,  is  a  misdemeanor  at  common  law.(r)  If  the  grave 
clothes  or  coffin  be  stolen,  an  indictment  for  felony  is  sustainable,  lay- 


(g)  1  Ruu.  on  Or.  206.  (m)  2  R.  S.  189,  §  2. 

(X)  2  R.  S.  141,  §  17.  (n)  Id.  688,  §  12. 

(i)  Roscoe'f  Or.  iLv.  229.  (o)  See  2  Chit  Cr.  L.  85,  note  A. 

(k)  7  John.  814.    But  see  8  Chit  Cr.  (p)  Crown  Cir.  Comp.  178. 

L.  720>  note  A.  (9)  Id.  ib.  Russ.  &  Ry.  C.  C.  866,  n. 

(0  1  Phillim.  Rep.  288.  Ktch,  Cr.  PI.  (r)  Crown  Cir.  Comp.  174. 
477. 
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ipg  the  property  io  the  legal  representatives  of  the  decease(L(i)  To  cast 
a  dead  body  into  a  river,  without  the  rites  of  christian  sepulture,  is  also 
indictable. (<)  So  of  a  conspiracy  to  prevent  its  interment ;(«)  or  by 
threats  and  menaces  to  hinder  a  clerk  from  reading  the  order  for  the  bu- 
rial of  the  dead,  and  interring  a  corpse,  (v)  It  is  also  a  misdemeanor  to 
arrest  a  dead  body  on  a  civil  process  for  debt,  and  thereby  prevent  a 
banal  in  due  time.(u;) 

The  provisions  of  the  revised  statutes  on  this  subject  are  as  follows : 

£Tery  person  who  shall  remove  the  dead  body  of  any  human  being 
froiD  the  grave  or  other  place  of  interment,  for  the  purpose  of  selling  the 
same,  or  for  the  purpose  of  dissection,  or  from  mere  wantonness,  shall, 
upon  conviction,  be  punished  by  imprisonment  in  a  state  prison  not  more 
than  five  years,  or  in  a  county  jail  not  more  than  one  year,  or  by  a  fine 
oot  exceeding  9500,  or  by  both  such  fine  and  imprisonment.  Every  per- 
son purchasing  or  receiviqg  such  dead  body,  knowing  it  to  have  been  un- 
lawfully disinterred,  is  subject  to  the  same  punishment  as  the  person 
iBmoviogit 

Every  person  who  shall  open  a  grave  or  other  place  of  interment,  with 
iDteat,  1.  To  remove  the  dead  body  of  any  human  being,  for  the  purpose 
of  selling  the  same,  or  for  the  purpose  of  dissection ;  or  2.  To  steal  the 
coflin  or  any  part  thereof,  or  the  vestments  or  other  articles  mterred  with 
any  dead  body,  may  be  imprisoned  in  a  state  prison  not  exceeding  two 
years,  or  in  a  county  jail  not  more  than  six  months,  or  fined  not  more 
than  9250 f  or  receive  both  such  fine  and  imprisonment,  (x) 

Malicknu  mischief.']  Under  this  head  we  shall  only  notice  the  ofience 
ofpaittming  caUle^  &c.  We  shall  hereafter,  under  the  head  of  misde- 
meanors, have  occasion  to  speak  of  other  kinds  of  malicious  mischief, 
ouch  as  cruelty  to  animals,  destroying  trees,  &c. 

The  statute  provides  that  every  person  who  shall  wilfully  administer 
any  poison  to  any  horse,  cattle  or  sheep,  or  shall  maliciously  expose  any 
poisonoos  substance,  with  intent  that  the  same  should  be  taken  or  swal- 
lowed by  any  horse,  cattle  or  sheep,  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  state  prison  not  exceeding  three  years,  or  in  a 
county  jail  not  more  than  one  year,  or  by  a  fine  not  exceedbg  9250,  or 
by  bc4h  such  fine  and  imprisonment,  (y) 

Compounding  or  concealing  feUmies,']  The  ofience  of  compounding  a 
felony  is  defined  by  the  ancient  writers,  to  be  where  the  party  robbed  not 


(•)  2  East's  P.  (X  642.  1  Hale,  575.         (to)  2  Chtt  Cr.  L.  S5,  nolo  B.  1  Huts. 
(I)  1  Gfeenl.  R.  226.  on  Cr.  416,  note  A. 

(i»)2T.R.733.  (x)2R.S.688. 

(«)  7  Dow.  &  R.46L  (y)  2id. 080,  §  16. 
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only  knows  the  felon,  but  also  takes  his  goods  a^in,  or  other  amends, 
upon  agreement  not  to  prosecute,  (z)  Previous  to  the  revised  statutes 
this  oflfence  was  punishable  only  as  a  misdemeanor,  unless  accompanied 
with  some  degree  of  maintenance  given  to  the  felon  which  made  the  party 
an  accessary  after  the  fact.  By  the  revised  statutes  the  offence  is  raised 
to  the  degree  of  felony.  The  merely  taking  one*s  goods  again  is  no  of- 
fence, unless  favor  be  shown  to  the  thief.(a) 

Of  a  similar  nature  to  this  offence  of  compounding  of  felony,  is  that  of 
misprison  of  felony ;  by  which  is  understood  the  concealment  of  felony* 
or  a  procuring  such  concealment,  whether  it  be  felony  by  the  common 
law  or  by  statute.(6)  Thus,  silently  to  observe  the  commission  of  a  fel- 
ony, without  using  any  endeavor  to  apprehend  the  offender,  is  mispris- 
on ;(c)  for  a  man  is  bound  to  discover  the  crime  of  another  to  a  magis- 
trate with  all  possible  expedition,  ({f)  But  there  must  be  knowledge 
merely,  without  any  assent ;  for  if  a  man  assent  to  a  felony  he  will  be 
either  principal  or  accessary,  (e) 

In  general,  it  may  be  observed  that  any  contract  or  security  made  in 
consideration  of  dropping  a  criminal  prosecution,  suppressing  evidence, 
soliciting  a  pardon,  or  compounding  any  public  offence,  without  leave  of 
the  court,  is  invalid.(/) 

Our  statute  has  the  following  provisions  respectmg  these  offences : 

Every  person  having  a  knowledge  of  the  actual  commission  of  any  of- 
fence punishable  by  death,  or  by  imprisonment  in  a  state  prison  for  Hfe, 
who  shall  take  any  money,  or  property  of  another,  or  any  gratuity  or  re- 
ward, or  any  engagement  or  promise  therefor,  upon  any  agreement  or 
understanding,  express  or  implied,  to  compound  or  conceal  any  such 
crime,  or  to  abstain  from  the  prosecution  therefor,  or  to  withhold  any 
evidence  thereof,  shall,  upon  conviction,  be  punished  by  imprisonment  in 
a  state  prison  not  exceeding  five  years,  or  in  a  county  jail  not  exceeding 
one  y  ear.  (g^) 

And  concealing  or  compounding  felonies  punishable  by  imprisonment 
in  a  state  prison  for  any  other  term  than  for  life,  may  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  three  years,  or  in  a  county  jail 
not  exceeding  six  months. (A) 

Upon  the  trial  of  any  indictment  for  any  offence  above  specified,  it  is 


(«)  1  Hawk.  c.  dd,  s  5.   4  Black  Com.  (d)  8  Inst  140. 

188.  (<)  4  Black.  Com.  121. 

(o)  Crown  Cir.  Corop.  187.  (/)  1  Chit  Cr.  L.  4. 

(h)  1  Hawk.  c.  59,  s.  3.    1  Rom.  on  (g)  2  R.  S.  689,  §  17. 

Cr.  185.  (h)  Id.  ib.  §  18. 

(c)  1  Hals,  874.    I  Buss,  on  Cr.  186. 
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DDt  necessary  to  prove  the  conviction  of  any  ofl^der  for  the  ofience  in 
relation  to  which  any  agreement  or  understanding  above  prohibited  shall 
have  been  madc.(t) 

^nd  upon  an  indictment  for  compounding  a  felony  and  agreeing  to 
vnthhold  evidence,  the  defendant  cannot  plead  or  prove  the  acquittal  of 
the  person  charged  with  the  felony,  in  bar  of  his  own  conviction,  (ii:) 

Concealing  and  compounding  misdemeanors  will  be  noticed  in  another 
place. 

Crime  against  nature,']  The  ofience  against  nature,  or  as  it  is  some- 
times termed,  sodomy  or  frt^^ei^,  consists  in  a  carnal  knowledge  commit- 
ted  against  the  order  of  nature  by  man  with  man ;  or  in  the  same  unnat- 
ural manner  vnth  woman ;  or  by  man  or  woman  in  any  manner  with 
beast(m) 

With  respect  to  the  carnal  knowledge  necessary  to  constitute  this  of- 
fence, as  it  is  the  same  that  is  required  in  the  case  of  rape,  it  will  be 
sufficient  to  refer  to  that  part  of  this  work  relating  to  that  ofience.(n) 

By  the  revised  statutes,  every  person  who  shall  be  convicted  of  the 
detestable  and  abominable  crime  against  nature,  committed  with  man- 
kind or  with  a  beast,  shall  be  punished  by  imprisonment  in  a  state  prison 
for  a  term  not  more  than  ten  years.(o) 

To  constitute  this  ofience,  the  act  must  be  in  that  part  where  sodomy  is 
usually  committed.  The  act  in  a  child's  mouth  does  not  make  the  ofience.  (p) 
Those  who  are  present  aiding  and  abetting  in  this  ofience  are  all  prin- 
cipals ;  but  if  the  party  on  whom  the  ofience  is  committed  be  within  the 
age  of  discretion,  viz.  under  fourteen,  it  is  not  felony  in  him,  but  only 
in  the  agent.  (9) 

When  strictly  and  impartially  proved,  this  crime  well  merits  strict  and 
impartial  punishment  But  it  is,  from  its  nature,  so  easily  charged,  and 
the  negative  so  difficult  to  be  proved,  that  the  accusation  ought  clearly  to 
be  made  out  The  evidence  should  be  plain  and  satisfactory,  in  propor- 
tbn  as  the  crime  b  detestable.(r) 

In  cases  where  it  h  not  probable  that  all  the  circumstances  necessary 
to  constitute  this  crime  will  be  proved,  it  may  be  advisable  only  to  pre- 
fer an  indictment  for  an  assault,  with  intent  to  commit  an  unnatural 


(i)  Id.  ib.  §  19.  (P)  1  Rw"-  on  Cr.  567. 

(/k)  18  Wsid.  592.  («>  ^^'^?- J  ?^*' ST5-    ?^^ 

(m)  1  Ross,  on  Cr.  667.  {r)  4  Black.  Com.  215.    1  Rum.  c 

(n)  Ante,  p.  66.  Cr.  563,  568. 

(o)2R.a6a9,  §20. 
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crime.  And  it  should  be  obaerved,  that  the  mere  lolicitiiig  another  to 
the  commissiot]  of  this  crime  has  been  treated  as  an  indictable  ofience.(i) 
Evidence.']  The  evidence  in  this  case  is  the  same  as  in  that  of  rape ; 
(see  ante,  p.  68 ;)  excepUng  that  it  is  not  necessary  to  prove  that  it  was 
committed  against  the  consent  of  the  person  on  whom  it  was  perpetra- 
ted; and  hoOi  agent  and  patient,  if  consenting,  are  equally  guilty,  (t) 
An  admission  by  the  prisoner  that  he  had  committed  such  an  offence  at 
another  time  and  with  another  person,  and  that  be  had  a  tendency  to- 
wards such  practices,  ought  not  to  be  received  in  evidence  on  an  indict- 
ment for  this  offence.  (ii) 


(•)  1  Ru88.  on  Cr.  568.    2  Chit  Cr.        (0  3  Inst.  59.    1  Hale,  670. 
k50.  (v)  Matt  Dig.  61. 
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BOOK  II. 


Of  Mitdemeaiion. 


CHAPTER  I. 

iOHMtmtunoxB  at  (tommon  ftato. 

As  we  bave  before  remarked,  a  misdemeanor  is  any  crime  less  tlian  a 
felony ;  and  the  terms  **  misdemeanor^  and  **  felony^  are  generally  usc^d 
in  contradistbction  to  each  other.  If  the  ofience  is  not  punishable  by 
imprisonment  in  a  state  prison,  or  by  death,  it  is  a  misdemeanor,  (a) 

Misdemeanors,  as  weU  as  felonies,  are  of  two  kinds :  1.  At  common 
law ;  2.  By  statute. 

For  although  a  great  variety  of  offences,  amounting  to  misdemeanors, 
are  enumerated  in  the  revised  statutes,  yet  it  was  not  the  intention  of  the 
revisers  to  mention  particularly  every  offence  of  this  grade.  Besides  those 
especially  provided  for  in  the  statute,  there  are  a  great  many  offences  of 
a  public  nature,  which  do  not  depend  upon,  and  which  are  not  defined 
by,  any  statute,  but  which  are  nevertheless  tnitdemeanors,  and  punisha- 
ble at  common  law. 

In  these  instances,  where  the  statute  book  is  entirely  silent,  it  is  fre- 
quently a  point  of  great  embarrassment,  to  determine  whether  the  accu- 
sation amounts  to  a  crime  or  not.  Wherever  a  question  on  this  subject 
arises,  if,  after  all  the  lights  which  the  justice  can  gather  from  works  on 
criminal  law  and  from  experienced  counsel,  he  still  entertains  serious  and 
well  grounded  doubts  as  to  the  offence  being  indictable,  It  would  be  the 
safer  course  for  him  to  discharge  the  complaint 


(a)  Aote,  p.  90.    4  Black.  Com.  6,  n.  (5). 
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In  considering  the  subject  of  misdemeanors,  we  propose,  in  this  Chap- 
ter, to  submit  some  general  remarks  and  illustrations  relative  to  nUsde- 
meanors  at  common  law^  as  calculated  to  afford  some  aid  in  this  branch 
of  a  justice's  duty.  And,  in  carrying  out  this  plan,  we  intend,  without 
going  into  unnecessary  detail  merely  to  lay  down  a  few  general  rules  on 
the  subject,  in  order  to  enable  the  justice  to  decide  whether  the  offence 
charged,  in  any  case  brought  before  him,  is  a  misdemeanor  or  noU 

In  the  next  chapter,  we  shall  notice  misdemeanors  by  statute. 

Whatever  amounts  to  hptMic  wrong  is  said  to  be  indictable  ;(6)  and 
if  it  is  not  a  felony,  may  be  punished  as  a  misdemeanor  at  common  law, 
unless  otherwise  provided  by  statute.  Thus,  misprisons  and  all  other 
contempts,  all  disturbances  of  the  peace,  oppressions,  misbehavior  by 
public  officers,  and  all  other  misdemeanors  of  public  evil  example  against 
the  common  law  may  be  indicted.(c)  But  an  injury  of  a  mere  private 
nature,  committed  upon  an  individual,  cannot  be  made  the  subject  of  a 
criminal  prosecution ;  unless  it  in  some  way  concerns  the  public^  or  is 
accompanied  by  circumstances  which  either  amount  to,  or  tend  directly 
towards  producing  a  breach  of  the  peace.  ((2) 

Acts  injurious  to  private  persons,  however,  committed  through  a  spirit 
of  wanton  cruelty  or  revenge,  which  tend  to  excite  violent  resentments 
and  thus  produce  a  disturbance  of  the  peace,  are  misdem^nors,  and 
punishable  at  common  law.(6)  Offences  of  this  class  are  usually  arrang- 
ed in  the  books  upon  criminal  law  under  the  head  of  malicious  injur;/  or 
mischief.  Blackstone  defines  malicious  mischief  to  be  an  act  '^done  not 
animo  furandi,  or  with  an  intent  of  gaining  by  another's  loss ;  which  is 
some,  though  a  weak  excuse ;  but  either  out  of  a  spirit  of  wanton  and 
deliberate  cruelty  or  black  and  diabolical  revenge.*'(/)  The  offence  is 
distinguishable  from  an  ordinary  trespass  or  private  injury  in  this ;  that 
it  is  not  only  a  violation  of  private  right  without  color  or  pretence,  but 
without  the  hope  or  expectation  of  gain.  It  discovers,  moreover,  a  de- 
gree of  moral  turpitude  dangerous  to  society,  and  is  an  evil  example  of  a 
most  pernicious  tendency,  inciting  also  to  a  breach  of  the  peace.(g') 
Unlawfully  and  secretly  entering  the  dwelling  of  another  in  the  night 
time,  apd  tltere  making  a  great  noise  and  disturbance,  so  as  to  frighten 
the  wife  of  the  owner  of  the  house,  and  cause  her  to  miscarry,  has  been 
held  a  malicious  misc*hief  within  the  above  doctrine.  (A)    Also  breaking 


(6)  1  Dallas,  388.    2  P.  A.  Browne's        (/}  4  Black.  Cpm.  248. 

(g)  Per  Curiam.  Woodworth,  J.    5 
•  on  Cr.  48.  Cowen,  259. 

Arch.  Cr.  PI.  8.  (A)  5  Binn.  281. 

(e)  5  Cowen,  58,  9.    5  Biniv  281. 


(o;  1  uaiias. 
Rep.  251. 

(c)  IRuss.  ( 

(d)  Id.  44. 
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windowBy  by  throwing  stones  at  them,  or  otherwise  ;(t)  or  breaking  in 
{Mecas  a  cutter,  the  property  of  anoth^  ;(k)  or  dischaiging  a  gun  at  wild 
fowl,  with  knowledge  and  warning  that  the  report  will  affect  injuriously 
the  health  of  a  sick  person  near  by,  and  such  eflfect  is  produced.  (2)  So, 
iDJaring  a  tree  bebnging  to  the  public,  if  useful  for  public  convenience  or 
mnament,  has  been  held  a  public  offence  and  punishable  as  a  misde- 
meanor, (m)  Maiming  cattle  appears  in  England  not  to  have  been  hekl 
indictable,  at  common  law.(n)  But  the  rule  seems  to  be  otherwise  in 
this  country.  Thus,  it  has  been  decided  that  to  wilfully  kill  a  domestic 
animal,  as  a  horse  or  cow,  the  property  of  another  ;(o)  or  to  confine 
colts,  and  firom  motives  of  wicked  and  malicious  mischief,  fix  a  sharp  in- 
stnunent  at  the  place  of  then*  escape,  and  then,  with  intent  to  wound, 
maim,  and  destroy  them,  to  force  them  over  such  instrument  whereby 
they  are  wounded,(j9)  are  misdemeanors  at  common  law.  So,  outra- 
geous cruelty  to  a  dtimb  beast,  shocking  to  the  feelings  of  humanity,  is  a 
misdemeanor,  even  though  the  offender  be  the  owner  of  the  animal.(7) 
Maiming  and  cruelty  to  animals  are  expressly  declared  to  be  misde- 
meanors however,  by  statute,  (r)  And  upon  the  same  principle  of  mali- 
cious mischief,  poisoning  a  dog,  poisoning  chickens,  and  several  other 
kindred  offences  have  been  held  misdemeanors  in  Pennsylvania,  inde- 
pendent of  any  statute.(ir)  Poisoning  a  cow  also,  in  Massachusetts  ;(t)  and 
h^ses  or  cattle,  in  England,  (u)  But  the  revised  statutes  make  this  offence 
a  felony,  (v) 

And  it  seems  to  be  an  established  principle  that  whatever  openly  out» 
rages  decency  and  is  injurious  to  public  morals  is  a  misdemeanor  at 
common  law.(ti7)  As  indecent  exposures  of  one's  person  to  public 
view  ;(x)  keeping  a  bawdy  house  ;{y)  or  letting  a  house  with  intent  that 
it  be  used  as  such  ;(z)  publishing  an  obscene  print  or  book,  or  getting  up 
an  indecent  exhibition,  (a)  And  as  to  the  latter  offence  it  has  been  held 
in  Pennsylvania  that  the  exhibition  need  not  be  chaiged  to  have  been 


(t)  1  Dall.  338.  6  N.  Hamp.  Rep.  548.        («)  1  DaU.  338, 355. 
*    19  Wend.  419.  (0  1  Mass.  R.  59. 

9  Pick.  1.    See  11  Mass.  R.  189.        (u)  3  Carr.  &  Fayne,  364,  and  note. 


0  2  P.  A.  Browne's  Rep.  251.    See    Roscoe's  Cr.  £v.  287. 
19  Wend.  420.  M  2  R.  S.  689,  §  1 

(n)  Roscoe's  Cr.  Ev.  286.    2  East's        (w)  1  Russ.  on  Cr.  43,  4. 


P.  C.  1074.    But  see  19  Wend.  420.  (a;)  1  Sid.  168.    1  Keb.  620.  2  Camp, 

(o)  1  Tenn.  Rep.  305.    5  Cowen,  258.    '^ 


1  Dall.  335.  (y)  1  Russ.  on  Cr.  299. 

(p)  1  Aikin,  226.  (z)  3  Pick.  26.  J 

(q)  1  Whee.  Cr.  Rec-  111.    3  dij       (aj  4  BUck.  Com.  65,  n.    2  Ser.  & 

HaU  Rec.  191.  Rawl.  91.    17  Mass.  R.  336.    3  Day's 

(r)  2  R.  S.  69,  §  26.  R.  108. 
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made  in  public.  If  it  is  averred  that  it  was  made  to  sundry  persons^  for 
money,  it  is  9Qfficient.(&)  Casting  a  dead  body  into  a  river  withont  the 
rites  of  christian  sepulture  is  also  a  misdemeanor  at  t^dmmon  '\9h^:(t) 
So,  arresting  a  dead  body  and  thereby  preventing  a  burial  in  due 
time  ;{d)  publicly  selling  and  buymg  a  wife(e)'atid  digging  tip  dead'bo- 
dies  or  selling  them(/)  are  misdemeanors  at  common  law.  But  by 
statute  the  latter  species  of  offence  is  now  a  felony.^) 

Adultery  is  not  an  indictable  offence  at  common  law  ;  nor  can  an  in- 
dictment be  maintained  for  living  in  adultery,  by  charging  it  as  an  ofibnce 
against  public  decency  ;(A)  unless  the  act  is  conm^itted  in  pubfic,  or  there 
is  a  conspiracy,  (t) 

AH  offences  againfst  iSciR  public  peace^  not  amounting  to  felony,  are  wis- 
demeanors  at  common  law ;  as  riots,  routs,  affrays,  assaults  and  batteries, 
&c.(A:)    We  shall  proceed  to  define  these  offences  in  this  place. 

Ist.  Biots  and  routs,']  If  three  or  more  persons  assemble  together, 
'  with  an  intent  mutually  to  assist  each  other  against  any  one  who  shall 
oppose  them  in  the  execution  of  some  enterprise  of  a  private  nature,  with 
force  or  violence  against  the  peace,  or  to  the  manifest  terror  of  the  peo- 
pie,  whether  the  act  intended  were  of  itself  lawful  or  unlawful,  and 
though  they  afterwards  depart  of  their  own  accord  without  doing  any 
thing,  it  is  an  unlawful  assembly.  If  after  their  first  meeting  they  move 
forward  towards  the  execution  of  their  intended  purpose,  whether  they 
actually  execute  it  or  not,  this  according  to  general  opinion  is  a  rouL 
And  if  they  put  it  in  execution  then  it  is  a  riot.{l) 

And  if  any  person  encourages,  promotes,  or  takes  part  in  riots,  whether 
by  words,  signs  or  gestures,  or  by  wearing  the  badges  or  eds^ns  of  the 
rioters,  he  is  considered  a  rioter ;  for  in  this  case  all  are  principals.  It 
is  not  necessary,  to  constitute  the  crime,  ihzi  personal  violence  be  com- 
mitted.(m)  Being  armed,  using  threatening  speeches,  turbulent  gestures, 
or  the  like,  suflices  for  this.(n)  Yet^where  the  object  of  the  assembly  is 
lawfiil,  it  generally  requires  stronger  evidence  of  the  tenor  of  the  means 
used,  to  induce  a  jury  to  find  the  defendants  guilty,  than  if  the  object 
were  unlawful ;  and  it  has  even  been  holden  that  if  a  ntlmber  of  persons 
assemble  for  the'purpose  of  abating  a  public  nuisance,  and  appear  with 
spades  and  other  tools  for  that  purpose  and  abate  it  accordingly,  without 


(6)  2  Serr.  &  Rawl.  91.  (K)  2  BaUey,  159. 

(c)  1  Greenl.  226.  (i)  6  Rand.  627. 

(<0  4  Black.  Com.  65,  n.  4  East's        (k)  4  Black.  Com.  141. 

Rep.  465.  (0  1  Hawk.  P.  G.  eh.  65,  §  1. 

(«)  3  Bunr.  1438.  (m)  2  Camp.  370. 
(/)  4  Black.  Com.  65,  n.  2T.  R.  733.       (n)  1  Hawk.  ch.  65,  §  5. 
0^)  2  R.  a  688. 
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doi^g  more,  it  is  no  riot  ;(o)  unless  threatening  language  or  other  misbe- 
haviofv  in  apparent  disturbance  of  the  .peace,  be  at  the  same  time  uBed.(p) 
If  persona  meet  on  any  lawful  occasion,  and  on  a  dispute  arising  they 
form  theraaelYes  into  parses  \yith  promises  of  mutual  assistance*  and  then 
fight,  it  is  a  riot ;  for  the  design  to  break  the  peace  is  as  premeditated  as 
if  they  had  originally  met  for  that  purpose.  (9) 

To  a  riot  there  must  be  three  or  more  persons*  Therefore  if  the  jury 
aicquit  all  but  two,  and  find  them  guilty,  the  verdict  is  void,  unless  they 
are  indicted  together  with  other  rioters  unknown.{r)  But  where  six  per- 
sons were  indicted  for  a  riot,  of  whom  two  died  before  trial,  two  were 
acquitted  and  two  convicted,  on  the  objection  that  the  two  convicted 
were  not  indicted  together  with  other  persons  unknown^  Lord  Mansfield 
aaid,  '*  two  are  fomid  guilty  o(  tiriot;  consequently  it  must  have  been 
with  one  or  both  of  those  who  have  not  been  tried,  or  it  could  not  have 
been  a  riot.*\s) 

2d.  AfraysJ]  An  afiray  is  where  persons  meet  at  a  fair  or  wake,  or 
any  other  lawful  and  innocent  occasion,  and  on  a  sudden  quarrel  they 
fig^t  together*  (0  It  is  necessary  that  the  parties  fight  in  a  public  high- 
way, street  or  market.  Sac.  If  the  contest  be  in  private  it  is  an  assault 
and  battery  merely,  and  not,  an  aifray.(tt) 

dd.  Assaults  and  batteries.']  An  assault  is  an  attempt  or  ofifer,  with 
force  and  violence,  to  do  a  corporal  hurt  to  another ;  as  by  striking  at 
him  with  or  without  a  weapon ;  or  presenting  a  gun  at  him  at  such  a 
distance  to  which  the  gun  will  carry ;  or  pointing  a  pitchfork  at  him, 
standing  within  the  reach  of  it ;  or  by  holding  up  one's  fist  at  him,  in  an 
.insulting  manner ;  or  any  other  act  indicating  an  intention  to  use  violence 
against  the  person  of  another.(t;)  So,  striking  at  another  with  a  cane, 
stick  or  fist,  although  the  party  striking  misses  his  aim  ;{w)  drawing  a 
sword  or  bayonet,  or  throwing  a  bottle  or  glass,  stones,  water,  pr  other 
liquor,  with  intent  to  wound  or  strike ;  these  are  assaults,  (x)  So  if  a 
master  take  indecent  liberties  with  a  female  scholar,  though  she  does  not 
resist,  it  is  an  assault.(y)  If  a  medical  man  unnecessarily  strip  a  female 
patient  naked,  pretending  that  he  cannot  otherwise  judge  of  her  illness,  it 
is  an  assault  if  he  himself  take  off  her  clothes.(;s)  So  if  parish  ofilcers 
cut  off  the  hair  of  a  pauper  in  the  poor  house,  by  force  and  against  her 


(0)  Dalt  c.  137.  (u)  Matt.  Difr  Cr.  L.  370. 

(  p)  lb.  id.  (y)  1  Hawk.  P.  C.  ch.  62,  •. 

(q)  1  Hawk.  P.  C.  ch.  W,  s.  8.  ho)  2  Ro.  Abr.  545, 1.  45. 

(r)  2  id.  ch.  47,  s.  8.  (x)  Com.  Dig.  Battery,  C. 

(f )  3  Burr.  1262.  (y)  Rusf .  &  Ry .  C.  C.  ISO. 

(0  1  Hawk.  ch.  65,  s.  3.  Matt.  Dig.       {x)  Ry.  &  Moo.  C.  C.  19. 

vro. 
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will,  (a)  So,  to  expose  a  person  of  tender  years  under  defendant's  care 
to  the  inclemency  of  the  weathen(6)  Unlawful  imprisonment  is  an  as- 
sault, (c)  Mere  words,  however,  never  amount  to  an  assault.  So  if  one 
strike  at  another,  but  at  such  a  distance  that  he  cannot  possibly  touch 
him,  it  is  no  as8ault.(£f)  One  charged  with  an  assault  and  battery  may 
be  found  guilty  of  the  assault  and  yet  acquitted  of  the  battery.(6) 

A  battery  is  to  beat  or  wound  another.  To  beat,  in  a  legal  sense, 
means  not  merely  to  strike  with  the  hand,  a  stick,  or  the  like,  but  includes 
every  touching,  however  trifling,  of  another  person,  in  an  angry,  rude  or 
revengeful  manner.  (/)  As  thrusting  or  pushing  him  in  anger,  jostling 
him  out  of  the  way  \{g)  holding  him  by  the  arm,  spitting  in  his  face  ;(A) 
pushing  another  against  him  ;(f )  throwing  a  squib  at  him  ;(A:)  striking  a 
horse  upon  which  he  is  ridmg,  whereby  he  is  thrown ;(/)  or  die  like.  If 
one  strike  or  throw  any  thing  at  another,  if  he  miss  him  it  is  an  assault, 
(as  we  have  before  remarked ;)  if  he  hit  him  it  is  a  battery.(m)  A 
wounding  is  where  the  violence  is  so  great  as  to  draw  blood,  whether  by 
striking  with  a  cudgel,  fist,  or  the  like,  or  by  stabbing  with  a  sword,  knife, 
or  other  instrument,  (n)  Every  battery,  therefore,  includes  an  assault. 
Consequently,  if,  in  an  indictment  for  assault  and  battery,  the  assault  is 
not  well  laid,  if  the  defendant  be  found  guilty  of  a  battery  it  is  sufficient(o) 

Evidence.']  The  assault  and  battery  must  be  proved  according  to  the 
circumstances  under  which  it  took  place.  Proof  of  either  will  support 
the  indictment.  Under  the  words  <*  other  wrongs,"  {alia  enormia^)  evidence 
may  be  given  of  any  circumstance  of  aggravation  attending  the  assault 
and  battery,  if  it  does  not  itself  amount  to  a  distinct  trespass. (p) 

Punishment.']  This  offence  is  not  particularly  mentioned  in  the  re- 
vised statutes,  and  no  punishment  is  specially  prescribed  for  it.  It  there- 
fore comes  within  the  provisions  of  the  sections  respecting  misdemeanors 
for  which  a  punishment  is  not  otherwise  provided.  (9) 

The  defence.]  The  defendant  may  prove,  1.  That  he  is  not  guilty  at 
all ;  2.  That  the  facts  proved  do  not  amount  to  an  assault  and  battery ; 
3.  That  he  was  justified  in  law  in  what  he  did.  In  civil  cases  the  two 
first,  and  in  criminal  cases  all  three  of  these  defences  may  be  given  in 
evidence  under  the  general  bsue.  He  may  show  that  the  alleged  assault 
or  battery  happened — 


a)  4  Car.  &  P.  239.  (t)  Bull.  N.  P.  16. 

h)  2  Camp.  650.  {k)  2  W.  Black.  892. 


s 


Matt.  Dig.  20.  (/)  1  W.  Joneg,  444. 
d)  Com.  Dig.  Battery,  C.  (m)  Matt  Dig.  21. 
^  -    ^    -      •  n)  Arch.  Cr.  PI.  341. 


m 


7)  Id.  id.  §.2.  (0)  1  Hawk.  62,  «.  1. 

g)  Per  Holt,  C.  J.,  6  Mod.  149.  (p)  2  Phil.  E?.  189. 

h)  6  Mod.  172.  Iq)  2  R.  8.  697,  §  40. 
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l8t.  iBy  mistxdventure ;  as  if  a  hone  run  away  with  his  rider,  and  run 
against  a  man,  it  is  no  battery.(r)  If  a  soldier  in  bis  ranks  dischai^  hk 
gun,  and  a  man  unexpectedly  pass  before  him  at  the  time  and  be  hurt  by 
it,  it  is  no  battery.(«)  It  may  be  deemed  a  general  rule,  that  the  same 
fads  which  would  make  a  killing  homicide  by  misadventure,  will  be  a 
good  defence  upon  an  indictment  for  a  battery.  (() 

2d.  In  an  amicable  contest ;  as  that  he  wrestled  with  the  prosecutor 
for  a  wager.(u)  So,  that  it  happened  by  accident  whilst  the  defendant 
was  engaged  in  some  sport  or  game  which  was  neither  unlawful  nor  dan- 
gerous, is  a  good  defence.(t;) 

Sd.  By  correction ;  as  the  correcting  of  a  child  by  his  parent ;  of  a 
servant  or  scholar  by  his  master ;  or  the  punishment  of  a  criminal  by  the 
proper  officer  ;(io)  provided  the  correction  be  moderate  in  the  manner, 
the  instrument,  and  the  quantity  of  it,  or  that  the  criminal  be  punished  in 
the  mamier  appointed  by  law.  It  has  been  holden  that  the  defendant 
may  justify  even  a  mayhem,  if  done  by  him  as  a  military  officer,  for  dis- 
obedience of  orders,  (x)  W 

4th.  In  defence  of  self  htssband,  wife,  parent^  chUd^  master  or  servant. 
It  is  a  good  justification  even  of  a  wounding  or  mayhem,  to  prove  that  the 
prosecutor  assaulted  or  beat  the  defendant  first,  and  that  the  defendant 
committed  the  allied  battery  merely  in  his  own  defence,  (y)  If  he 
prove  an  assault  merely,  as  that  the  prosecutor  lifted  up  his  staflT  and 
offered  to  strike  him,  it  is  sufficient  to  justify  the  defendant's  striking  him ; 
for  he  need  not,  in  such  a  case,  stay  till  the  other  has  actually  struck 
him.(2)  So,  a  husband  may  justify  a  battery  in  defence  of  his  wife,  a 
wife  in  defence  of  her  husband,  a  parent  in  defence  of  his  child,  a  child 
in  defence  of  his  parent,  a  master  in  defence  of  his  servant,  and  a  servant 
in  defence  of  his  master,  (a)  But  in  all  these  cases  the  battery  must  be 
such  only  as  was  necessary  to  the  defence  of  the  party  or  his  relation ; 
for  if  it  was  excessive,  if  it  were  greater  than  was  necessary  for  mere 
defence,  the  prior  assault  will  be  no  justification.(6)  Also  it  will  be  a 
sufficient  answer  to  this  defence  to  prove  that  the  first  assault  was  justi- 
fiabie.(c) 


2  Salk.  637.  (y)  1  Sid.  246.  1  Ro.  Rep.  19.  2Sa]k. 

Hob.  134.     IStr.  490.  642.    3  id.  46. 

Matt,  Dig.  Cr.  L.  22.  («)  Bull.  N.  P.  18.    2  Ro.  Abr.  547, 


(u)  Com.  Dig.  Pleader,  3  M.  18.  1.  37 

(e)  Matt.  Dig.  22.  (ja 

(uf)  Id.  id.    1  Hawk.  cb.  60,  s.  23,    C.  cB.  60,  s.  28, 24.    Matt.  Dig.  23. 


v)  Matt.  Dig.  22.                                      (a)  2  Ro.  Abr.  546,  D.    1  Hawk.  P. 
'^^     C.  eh.  "'^ '^^     '^ 

(6)] 

(0 

Salk.  407.    Garth.  280. 


ok.  62,  t.  2.  (6)  Bull.  N.  P.  18. 

(x)  Id.  ib.    Bull.  N.  P.  19.  (c)  Com.  Dig.  Pleader,  3  M.  15.    I 
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5th.  In  defence  of  hiM  poBseuion ;  -m^  to  remove  tfaft  proiocutor  out  of 
his  clbse  or  house  \{d)  or  to  prevent  him  from  entering  it  ;(e)  to  restndn 
him  from  taking  or  destroying  his  goods,  &c. ;(/)  from  taking  or  resett- 
ing cattle,  &c.  in  his  custody  upon  a  distress  ;(^)  or^the  like.  But  a 
police  officer  hearing  a  noise  and  entering  a  public  house,  the  door  being 
open,  is  not  a  trespasser  so  as  to  justify  an  assault  on  him.(A)  In  the 
case  of  a  trespass  in  law  merely,  without  actual  force,  the  owner  of  the 
close,  &c.  must  first  request  the  trespasser  to  depart,  before  he  can  justify 
laying  his  hand  on  him  for  the  purpose  of  removing  him.  And  even 
if  he  refuse,  he  can  only  justify  so  much  force  as  is  necessary  to  remove 
him.(t)  But  if  the  trespasser  use  force,  then  the  owner  may  oppose 
force  to  force  ;(&)  and  in  such  a  case,  if  he  be  assaulted  or  beaten  be 
may  jui^ify  even  a  wounding  or  mayhem  in  self  defence  as  aboive  men* 
tioned.  In  answer,  however,  to  a  justification  in  defence  of  his  possession, 
the  other  party  may  prove  that  the  battery  was  excessive  ;(Z)  or  justify 
the  aHeged  trespara  on  the  defendant's  possession  by  proving  that  he  had 
V  right  of  way  over  the  close,  or  the  like.(m) 

6th.  Under  authority  of  lawJ]  It  is  a  sufficient  justification  to  show 
that  the  assault  was  done  under  the  authority  of  the  law,  with  or  without 
legal  process,  no  greater  assault  being  committed  than  was  necessary,  (n) 
An  officer,  however,  can  only  justify  laying  his  hand  ttpon  a  mad,  ip  o^r 
der  to  arrest  him  upon  a  writ  or  process ;  unless  he  resist,  oran  attempt  > 
be  made  to  rescue  him  ;(o)  and  even  then  he  can  justify  no  gn^ater  (fe- 
gree  of  force  than  was  necessary  in  order  to  secure  his  priso^aer.  And 
the  same  as  to  officers  of  justice  and  persons  actmg  in  their  aid  anresting 
on  suspicion  of  felony,  without  warrant  ;(/i)  and  as  to  private*  persons 
arresting  men  committing  felonies  in  their  presence,  see  title  arrest, 
post.  So,  a  man  may  justify  laying  his  hand  upon  another  to  prevent 
him  froifi  fighting,  or  committing  a  breach  of  the  peace  ;(;)  or  to  pre- 
vent him  from  rescuing  goods  taken  in  execution  ;(r)  or  the  like.(i)  Yet 
even  in  these  cases  he  must  not  use  more  force  than  is  requisite  to  re- 
strain the  other  party ;  otherwise  he  cannot  avail  himself  of  the  threaten- 
ed breach  of  the  peace,  &c  as  a  justification.  (^) 


d)  Lutw.  1435.    Hafdw.  858.  (n)  2  Ro. 

e)  2  Ro.  Abr.  548, 1.  25.  (o)  1  Ld. 
/)  Id.  549, 1.  7.  (p)  Matt 

f )  Id.  1.  10.  (q)  Id.  ib. 
h  6  Car.  &  P.  186.  16/ 


n)  2  Ro.  Abr.  546. 

Raym.  229.    2  Sir.  1049. 

Die.  23. 

.    Oom.  Dig.  Pleader  8  M. 

(i)  8  T.  R.  299.    2  8alk.  641.  (r)  3  Lev.  118. 

{k)  Id.  78.    2  Salk.  641.  (# )  See  1  Mod.  168.    2  Ro.  Abr.  546, 

(1)  Skin<d87.    Lutw.  1436.  1.  40. 

(m)  Matt  Digr.  Cr.  L.  23.  (t)  Matt  Dig^.  Cr.  L.  23. 
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Assaults  with  deadly  weapons^  and  assaults  with  intent  to  commit  felo- 
nies have  been  already  noticed.(tf) 

Assaults  with  intent  to  murder,  thb,  commit  manslaughter,  rape,  4«- 
1^  those  offences  ante,  pp.  33, 140,  64. 

'  Upon  the  same  principle  which  makes  the  above  offences  misdemcan- 
oT«,  viz.  because  they  are  breaches  of  the  peace,  it  has  been  held  that 
driving  a  carriage  throng  a  crowded  or  populous  street  at  such  a  rate 
Of  in  such  a  manner  ^  to  endanger  the  safety  of  the  inhabitants,  is  a  mis- 
demeanor, at  common  law.(t^)  Discharging  fire  arms  in  a  public  place, 
as  mere  matter  of  idle  sport  ai^d  negligence^  to  the  danger  of  the  prop- 
erty  or  safety  of  persons,  has  also  been  said  to  be  an  offence  against  the 
pubhc  peace  and  tbejtefore  indictable.  And  it  is  much  more  so  when 
tfat^act  is  done  with  purposes  of  wanton  or  deliberate  mischief.(u')  But 
merely  firing  a  gun,  where  no  mischief  will  be  likely  to  ensue,  is  not  an 
ofience  at  common  .law-(x)  So,  doubtless,  if  the  gun  be  discharged  at  a 
military  parade  pursuuit  to  orders  from  the  commanding  officer.(y) 

And  not  only  actual  breaches  of  the  peace,  but  any  thing  that  tends  to 
excite  others  to  break  the  peace,  is  an  o&nce  of  the  same  denom- 
'inatioii.(«)  ▼ 

Upon  tUs  jpNfip^iple  challenges  to  fight,  either  verbal  or  written ;  or  to 
be  the  messeDg^  pf  «uch  a  challenge,  or  even  barely  to  provoke  another 
to  sedd  a  challenge  or  to  jBght ;  as  by  dispersing  letters  for  that  purpose 
full  of  reflections,  and  kistauating  a  desire  to  fight,  are  misdemeanors  at 
common  law.  (a)  But  rp^re  words  of  provocation,  as,  *<a  liar"  and 
^ knave"  will  noft  amount  to  a  misdemeanor;  for  though  they  furnish 
motives  and  immediate  provocation  for  a  brea9h  of  the  peace,  yet  they 
do  not  tend  immediately  to^  breach  of  the  peace.(&)  But  words  which 
directly  tend  to  a  breach  of  the  peace,  as  a  challenge  to  fight,  or  threat- 
ening to  beat  another,  will  sustain  a  prosecutbn  for  a  mi8demeanor.(c) 

Uhd.']  The  offence  of  Ubd  is  also  a  misdemeanor  at  common  law,* 
upon  very  much  the  same  principles  as  challenges.  For  the  direct  ten- 
dency of  libels  is  to  produce  a  breach  of  the  public  peace,  by  stirring  up 
the  objects  of  them  to  revenge,  and  perhaps  bloodshed. ((2) 

A  libe),  is  slander  expressed  otherwise  than  by  mere  words,  as  by 


(tf)  Ante,  77,  86.  (a)  1  Russ  on  Cr.  275.    6  East's  Rep. 

(o)  Peter's  C.  C.  Rep.  890.  464.    2  Camp.  506.    See  ante,  p.  197. 
(to)  11  Mass.  R.  139.    9  Pick.  1.  (h)  1  Russ.  on  Cr.  276. 

(x)  4  Day's  R,  886.  (c)  Id.  ib,   6  Mod.  125.    2  Ld.  Raym. 

(y)  Id.  ib.    11  Mass.  R.  139.  1081. 

(2)  4  Black.  Com.  150.    5  Cowen,        (d)  4  Black  Com.  150.    1  Russ.  on 

5Binn.281.  Cr.  209.    4  Mass.  Rep.  168. 
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writing,  print,  figures,  signs,  picture8,(6)  or  by  any  other  symbol. (/) 
Wherever  an  action  will  lie  for  libel  without  assigning  special  damage, 
an  indictment  is  8UstainaUe.(g')  But  mere  verbal  slander,  unless  it  tend 
immediately  to  a  breach  of  the  peace,  or  relate  to  a  judge  or  magistrate 
in  the  execution  of  his  office,  is  not  indictable.(A)  Thus,  as  to  mdi- 
viduals,  to  write  that  a  person  is  a  swindler,  or  a  hypocrite,  or  that  a 
woman  has  been  guilty  of  fornication,  or  that  a  man  is  an  itchy  old 
toad,  or  the  like,  is  libellous,  and  indictable  ;(t)  or  to  publish  of  a  stage 
coach  man  that  he  had  been  guilty  of  gross  misconduct,  and  insulted  two 
females  in  a  bare  faced  manner.  (&)  So,  to  chaige  a  person  with  a  gross 
want  of  feeling  or  discretion. (2)  So,  publishing  of  a  landlord  that  he 
colluded  with  his  insolvent  tenant  in  putting  in  a  distress  to  defraud  his 
creditors,(m)  has  been  holden  libellous.  And  it  is  a  libel  though  the  de« 
famatory  matter  be  not  expressed  in  direct  terms,  but  only  in  a  scoffing 
and  ironical  manner.  So,  where  only  one  or  two  letters  of  a  name  are 
expressed,  in  such  a  manner  that  from  what  goes  before  or  after,  it  must 
needs  be  understood  to  signify  a  particular  person,  (n)  But  a  greater 
latitude  has  been  allowed  on  books  (or  pictures)  (o)  than  on  persons. 
Fair  criticisms,  though  sharp,  and  though  the  critic  employ  ridicule,  how- 
ever poignant,  and  even  attack  the  author,  so  far  as  he  has  mixed  himself 
up  with  his  book,  is  allowable  ;  but  if  the  critic  travels  from  the  work  to 
attack  the  author's  character,  it  is  libellous,  (j^)  So  a  fair  comment  in  a 
newspaper  on  a  place  of  public  entertainment,  is  no  libel  \{q)  or  on  a 
petition  of  general  interest  presented  to  parliament  and  publisbed.(r) 
But  to  publish  in  a  newspaper  a  ludicrous  story  of  an  individual,  although 
he  may  have  told  it  of  himself,  is  libellous.(«)  PubUcations  casting  gen- 
eral defamatory  imputations  on  a  particular  body  of  men,  though  no 
particular  individuals  are  pointed  out,  are  indictable  \{t)  as,  for  a  libel  in 
a  newspaper  reflecting  on  the  clergy  of  a  particular  diocese,  and  gen- 
erallv  upon  the  church  of  England,  though  no  individual  prosecutor  was 
named,  and  the  libellous  matter  was  not  negatived  by  affidavit,  the  pro- 


27. 
IT.  R 


(e)  2  Camp.  512.    5  Co.  1256.  (m)  9  Bara.  &  Cress.  642. 

(/)  1  Hawk.  eh.  73,  s.  2.    11  East,  (n)  1  Hawk.  eh.  73,  s.  4. 

227.  (o)  See  Moo.  &  Malk.  N.  P.  Ca.  18. 

'  "  5  Coke,  1256.  (  p)  1  Camp.  352,  355.    2  Stark.  Rep. 

3Salk.l90.    2  Camp.  142.  93. 

2  Hen.  Black.  532.    2  WUs.  404.  (q)  1  Esp.  Rep.  28. 

I.  748.    Hard.  479.    Holt's  Rep.  (r)  Ry.  &  Moo.  287.    3  Bing.  88. 

654.    Matt  Dig.  314.  (s)  6  Bing.  409. 

(k)  9  Bam.  &  Cress.  172.  (t)  2  Barnard,  138,  166.    Kel.  230. 
(0  1  Chit  Rep.  480.    2  Bam.  &  Cress. 
678. 
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ceeding  being  by  information.(u)  Aod  where  a  libel  on  a  deceased  per- 
son is  intended  to  create  disturbance,  to  throw  scandal  on  the  family  or 
descendants  of  the  deceased,  or  to  induce  some  one  to  break  the  peace, 
and  vindicate  the  deceased,  which,  in  such  case,  should  be  averred  in  the 
proceedings  and  proved  on  the  trial,  it  is  indictable. (t^)  Defamatory 
matter  in  any  proceedings  used  in  a  regular  course  of  justice  is  no  libeL 
Therefore,  nothing  contained  in  a  petition  to  either  house  of  parliament  is 
libellous,  though  it  affect  individuals ;  nor  are  the  necessary  operations  used 
in  the  printing  and  delivering  copies  of  such  petitions  to  the  members  ;{w) 
unless,  perhaps,  done  as  a  shelter  for  guilt.(a?)  Nor  is  the  declaration  by  a 
court  martial  of  their  opinion  on  the  prosecutor's  conduct,  subjoined  to  their 
sentence  of  acquittal  of  the  accused,  libellous,  though  the  president  deliver 
both  sentence  and  declaration  to  the  judge  advocate,  (y)  Bui  publishing 
the  proceedings  in  courts  of  justice,  if  the  matter  published  be  scandalous, 
blasphemous,  or  indecent,  though  a  correct  account  of  what  passed,  is 
libellous  and  indictable  ;{z)  a  fortiori^  if  the  account  be  highly  colored 
or  false  ;(a)  or  commented  upon  injuriously  ;(6)  or  where  it  does  not  set 
forth  all  the  material  evidence  ;(c)  or  the  publication  is  expressly  for  li- 
belling the  party,  or  for  a  vehicle  of  blasphemy,  (d)  So  of  defamatory 
matter  on  ex  parte  proceedings  at  a  public  office,  or  coroner's  inquest,  (e) 
The  publication  of  libellous  matter  stated  before  a  magistrate,  not  acting 
in  discharge  of  his  office,  cannot  be  justified  as  a  correct  report  of  a  judi- 
cial proceeding.(  f) 

In  order  to  constitute  a  libel  an  indictable  offence,  it  must  have  been 
written  or  published  with  malice.  The  very  publication  of  it,  however, 
is  prima  facie  evidence  of  malice,  which  it  lies  on  the  defendant  to  re- 
but(^)  **  The  man  who  publishes  slanderous  matter  calculated  to  defame 
another,  must  be  presumed  to  have  intended  that  which  the  publication  is 
calculated  to  bring  about ;  and  unless  he  can  show  the  contrary,  the  jury 
are  bound  to  find  that  he  published  it  with  a  malicious  intent.''(A)    There- 


(tt)ll 
Aid.  595. 


Dowl.&  Ryl.  197.    5  Bam.  &    7  East,  493.     2  Camp.  570.     5  Eip. 

123. 

(o)  4  T.  R.  126.  5  Rep.  125.  3   (c)  6  Ring.  213. 
Out.  Cr.  L.  868.  (/)  3  Bam.  &  Aid.  167.  1  Esp.  Rep. 


(to)   1  Lev.  240.  1  Saund.  132.  1  288.  1  Saund.  131,  133. 
■|wk.  ch.     ^  .  ^  ^     -  ^    - 

L.  870.  id.  218 


Hawk.  ch.  73,  s.  8.  (e)  3  Bam.  &  Cress.  556.    5  Esp.  128. 

'      ■  Hawk.  ch.  73,g.6.    3Chit.Cr.    2  Camp.  563.    1  Bam.  &  Aid.  379.    4 


(y)  6  Esp.  Rep.  63.  (/)  4  Dowl.  &  Ry.  695.    3  Bam.  & 

(z)  3  Bam.  &  Aid.  167.    1  Maule  &    Cress.  24. 


Selw.  279.  (g)  Gilb.  Cas.  190,  2. 

(a)  2  Mod.  118.    7  East,  493.  (h)  6  Bam.  &  Crest. 

lb)  3  Bam.  &  Aid.  702.    1  id.  379.    Ry.  464.    See  3  Bam.  &  Cress.  584.    9 
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fore  a  publication,  though  defamatory,  if  written  bona  fide  or  in  confidence 
to  investigate  a  fact  m  which  the  party  making  it  is  interested,  is  not  a  libel ; 
as,  giving  a  correct  answer  to  a  confidential  inquiry  into  the  character 
of  a  servant  ;(t)  or  of  a  8olicitor.(fc)  So  where  a  petition  addressed  by  the 
creditor  of  an  officer  to  the  secretary  at  war,  bonafidct  to  obtain  pay- 
ment of  a  debt  through  his  interference,  stated  facts  derogatory  to  the 
officer's  character,  which  the  creditor  believed  to  be  true,  it  was  holden 
no  libe].(/)  And  where,  in  pursuance  of  the  regulation  of  a  particular 
society,  two  persons  were  posted  as  "  not  being  persons  that  the  propri* 
etors  and  annual  subscribers  think  it  proper  to  associate  with,  are  ex- 
cluded from  this  room,**  it  was  holden  no  libel.(m)  But  an  advertisement 
in  a  public  newspaper  strongly  reflecting  upon  an  individual  who  has  been 
declared  a  bankrupt,  is  libellous,  although  published  with  the  avowed  inten- 
tion of  calling  a  meeting  of  creditors  to  consult  upon  measures  for  their 
own  security ;  if  the  legal  object  might  be  obtained  less  injuriously.(ii) 

Publications  tending  to  degrade  and  vilify  the  constitution,  and  to  cir- 
culate discontent  and  sedition  among  the  people ;  as  a  publication  stating 
that  the  laws  of  the  state  are  contrary  to  the  laws  of  Gk)d — are  indicta- 
ble as  libels,  (o)     So  of  any  seditious  publication.(/)) 

A  publication  against  judges  and  juries,  with  a  view  to  bring  the  ad-' 
ministration  of  justice  into  contempt,  is  libellous.  Nevertheless,  it  is  law- 
ful to  discuss,  with  decency  and  candor,  the  verdict  of  a  jury  or  the  de- 
cisions of  a  judge.(9)  Hn  order  inserted  by  a  corporation  in  their  books, 
that  a  person,  against  whom  a  jury  had  given  large  damages  in  an  action 
for  a  malicious  prosecution,  was  actuated  by  motives  of  public  justice,  is 
libellous,  as  tending  to  throw  discredit  on  judicial  proceedings. (r) 

Whether  the  libel  be  true,  or  whether  the  party  libelled  be  of  good  or 
bad  fame,  matters  not,  where  the  prosecution  is  by  indictment  or  infor- 
mation. (^)  But  the  court  of  king's  bench  in  England  will  not  grant  a 
criminal  information  for  libel,  without  a  full  and  explicit  denial  on  oath, 
by  the  complainant,  of  all  the  charges  it  contains ;(/)  and  it  seems  the 
defendant  may,  on  an  information,  prove  the  truth  of  the  matters  alleged 
to  be  false  and  libellous  ;(ti)  but  not  where  a  libel  impute  to  others  ao 
indictable  offence  ;(v)  not  even  in  mitigation  of  punishment.(u;) 


(i)  Matt.  Dig.  816.  (q)  I  Camp.  859. 

ik)  4  Esp.  191.  (r)  2  T.  R.  199. 

(0  6  Barn.  &  Aid.  642.  1  Dowl.  &        («)  5  Rep.  126.    3  Black.  Com.  126. 

Ry.  262.  (0  1  Doug.  284. 

(m)  1  Price,  11.  (u)  2  Moo.  &  Rob.  162. 

(n)  2  SUrk.  R.  297.  (©)  4  Bam.  &  Aid.  96. 

^  2Rolle'sAbr.70.  (w)  Id.  314,    9  Bam.  &  Crow.  66. 
>Kel.841.    Vent  924.    Holt  on    See  2  Bam.  &  Adol.  673. 
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As  to  the  publication  of  the  libel.  He  who  composes  or  procures  the 
composition, — who  publishes  or  procures  the  publication  of  a  libel, — is 
punishable  for  it ;  and  it  is  said  to  be  immaterial  whether  he  who  disper- 
ses it  knows  the  contents  or  effect  of  it  or  not ;  or  if  one  read  a  libel  or 
hear  it  read  and  afterwards  maliciously  read  or  repeat  any  part,  or  lend 
or  show  it  to  another,  he  is  guilty  of  publishing  it ;  and  copying  a  libel 
is  conclusive  evidence  of  publication,  unless  to  deliver  to  a  magistrate  to 
examine  it.(x)  So,  it  seems  is  writing  a  libel  dictated  by  another,  (y) 
Finding  a  libel  on  a  bookseller's  shelf  is  a  publication  by  the  bookseller, 
though  his  servant  put  it  there  without  his  knowledge. (z)  But  a  libel 
written  by  defendant's  daughter,  who  was  authorized  to  make  out  his 
bills  and  write  his  general  letters,  is  not  sufficient  to  charge  the  defend- 
ant without  showing  that  the  libel  was  written  with  his  knowledge  or 
procurement. (a)  The  proprietor  of  a  newspaper  is  prima  facie  liable 
for  whatever  appears  in  it ;  but  he  may,  under  special  circumstances,  re- 
but that  liability.(&)  The  delivery  of  a  newspaper  to  the  officer  at  the 
stamp  office,  is  a  sufficient  publication  to  sustain  an  indictment  for 
libel  ;(c)  and  proof  that  the  defendant  accounted  for  the  stamp  duties  of 
the  paper  in  question,  is  proof  of  publication  {d)  Where  a  reporter  re- 
ceived a  written  statement  from  the  defendant,  and  gave  it  to  the  editor 
of  a  newq>aper,  who  printed  it  with  slight  alterations,  not  affecting  the 
sense,  it  was  holden  that  what  the  reporter  published  might  be  consider- 
ed as  published  by  the  defendant,  but  that  the  newspaper  was  not  evi- 
dence without  producing  the  writing  delivered  to  the  editor.(e)  So  if  A. 
send  a  manuscript  to  the  printer  of  a  periodical  publication,  and  do  not 
restrain  the  printing  or  publishing  of  it,  A.  is  liable  as  the  publisher.  (/) 
But  if  a  libel  be  stolen,  this  is  no  publication,  (g-)  And  barely  reading  a 
libel  to  another,  or  merely  having  it  in  custody,  without  knowing  it  be- 
fore to  be  a  libel,  is  no  publication  of  it.(A)  The  mere  having  is  no 
act(t)  But  the  having  in  one's  custody  a  written  copy  of  a  libel  public- 
ly known,  is  otherwise.(A:)  Delivering  a  libel  sealed,  that  it  may  be  open- 
ed and  published  by  a  third  person,  in  a  distant  county,  is  a  publica- 
tion.(/)  A  delivery  at  the  post  office  in  L.  of  a  sealed  letter  enclosing  a 
libel,  ia  a  publicalion  of  the  libel  in  L.    Also,  where  the  defendant  writes 


1  Hawk.  eh.  73,  s.  10.  («)  Ry.  &  Moo.  C.  C.  157. 

Id.  ib.  (/)  5  Dow,  201. 

1  Sess.  Ca.  33.    20  St.  Tr.  803.  (g)  Hob.  62. 

1  Moore,  477.    8  Taunt  42.  {h)  1  Hawk.  ch.  78,  i.  18. 

Matt  Dig.  317.  (i)  2  Car.  &  P.  414. 

4  Baro.  %l  Creas.  85.    6  Dowl.  &  {k)  1  Hawk.  ch.  73,  s.  18. 

Rj.  125.  (0  4  Bam.  &  Aid.  95. 
(<2)  6  Bing.  409. 
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and  composes  a  libel  in  L.,  with  intent  to  publish  it,  and  afterwards  pub- 
lishes it  in  M.,  he  may  be  indicted  in  either  county. (m)  Sending  a  letter 
full  of  provoking  language  to  another,  is  punishable  ;(/i)  if  the  indictment 
expressly  allege  an  intention  to  provoke  a  breach  of  the  peace,  (o)  Every 
copy  of  a  libel  sold  by  a  defendant  is  a  separate  publication  and  subjects 
him  to  a  distincit  prosecution.  (/)) 

Indictment  for  libel,]  The  venue  should  be  laid  in  the  county  where 
the  publication  took  place ;  and  it  seems  that  in  the  case  of  a  libellous 
letter,  the  venue  may  be  laid  either  in  the  county  where  it  was  put  into 
the  post  office,  or  where  it  was  delivered  as  addressed  ;(q)  and  a  deliv- 
ery of  a  sealed  letter,  enclosing  a  libel  at  the  post  office  in  L.,  is  a  publi- 
cation there.(r)  So  he  who  writes  a  libel  in  one  county,  with  intent  to  pub- 
lish it,  and  afterwards  publishes  it  in  another,  may  be  indicted  in  either.  («) 

If  the  matter  written  does  not,  upon  the  face  of.it,  appear  libellous,  it 
is  necessary  to  insert  an  averment  of  such  explanatory  facts  as  show  it 
to  be  so,  and  this  is  best  done  by  a  formal  inducement ;  for  it  cannot  be 
explained  by  an  innuendo  of  a  fact  not  previously  stated  upon  the  record 
with  legal  certainty.(^)  And  where  a  person's  name  does  not  appear  in 
the  libel,  or  he  is  libelled  under  a  fictitious  character,  it  is  necessary  to 
show,  by  averment,  to  whom  the  libel  refers,  (m)  Matter  stated  by  way 
of  inducement,  if  wholly  impertinent,  may  be  struck  out  as  surplusage,  (u) 
Proof  of  part  of  the  indictment  will,  m  some  cases,  suffice,  as  where  it 
stated  that  the  party  carried  on  tioo  trades,  and  but  one  was  proved,  (u?) 

The  office  of  an  innuendo^  is  to  explain  the  defendant's  meaning  by  ref- 
erence to  such  inducement  or  matter /)rmo2/^Zy  expressed  in  the  proceed- 
ings ;(x)  which  it  applies  to  the  part  which  is  ambiguous ;  but  it  neither 
alters  nor  enlarges  the  sense  of  previous  averments.(y)  Therefore,  if  an 
innuendo  bring  in  new  matter^  it  is  bad.(z)  And  so,  where  an  innuendo 
gives  a  more  extensive  construction  to  words  than  their  natural  meanings 
in  common  parlance,  imports.(a)  But  if  there  is  no  occasion  whatever 
for  an  innuend<),  and  it  is  not  connected  with  any  previous  averment  to 
explain  the  words,  it  may  be  rejected  as  surplusage. (6) 


(m)  Id.  \K  (tf)  Id.  ib.    Saver,  280.    8  East,  42T. 

(n)  1  Hawk.  ch.  73,  s.  11.    2  Bar-  4  Maule  &  Selw.  164. 

nard,  102.    11  East,  464.  (o)  3  Chit.  Bum,  628. 

S2  SUrk.  245.  (w)  3  Bam.  &  Crew.  113.    4  Dowl.  & 

1  Chit.  Rep.  451.  Ryl.  670. 

(^)  1  Camp.  215.    2  id.  506.    1  Leach,  (x)  Cowp.  679,  683.    5  East,  463. 

143.  (y)  5  Salk.  513.    1  Saund.  243,  n. 

(r)  3  Barn.  &  Aid.  717.  (z)  6Bani.  fcCress.  154.  1  Moore  &  P. 

(f )  4  id.  95.  402.    4  Bing.  489.    2  Young  &  Jer.  156. 

(0  Matt  Dig.  Cr.  L.  319.  (a)  1  Cromp.  &  Jer.  148. 

(6)  5  East,  468.    9  id.  93. 
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The  libel  itself  must  be  9et  out  in  its  very  terms.  Merely  stating  the 
substance  or  effect,  will  not  suffice,  (c)  The  words  "  according  to  the 
effect  following,"  are  inefficient,  vague,  and  useless ;  but  the  words  •♦  ac- 
cording to  the  tenor  following,"  import  the  very  words  themselves ;  for 
the  tenor  of  a  thing  is  the  transcript  and  true  copy  of  it.(d)  The  whole 
of  the  papers  in  which  libellous  matter  is  contained  need  not  be  set  forth. 
The  parts  which  are  most  offensive  may  be  selected. (e)  And  the  indict- 
ment may  state  the  libel  *'  amongst  other  things." (/)  But  the  parts 
omitted  must  not,  by  their  contents,  alter  the  sense  of  that  which  is  set 
forth.(g)  When  parts  are  selected,  they  should  be  set  forth  thus:  "In 
a  certain  part  of  which  said  there  were  and  are  contained  certain 

false,  wicked,  malicious,  scandalous,  seditious,  and  libellous  matters  of 
and  concerning,"  &c.  "  according  to  the  tenor  and  effect  following,  that 
is  to  say."  "  And  in  a  certain  other  part,"  <&c.  &c.(A)  If  the  libel  be 
written  in  a  foreign  language,  the  original  should  be  first  set  forth  and 
then  the  translation. (t)  And  the  translation  must  be  proved  to  be  cor- 
rect (ft)  The  defendant's  malicious  intent  should  be  shown,  but  the 
word  falsely,  or  wrongfully,  seems  sufficient  without  saying  malicious- 
ly.{l)  The  publication  of  the  libel  must  be  averred.  But  it  may  be  col- 
lected from  the  whole  of  the  indictment,  and  needs  not  technical 
words. (m)  Where  no  publication  to  a  third  person  can  be  proved,  the 
indictment  should  state  that  the  paper  was  sent  to  the  party  libelled, 
with  the  intent  to  provoke  him  to  commit  a  breach  of  the  peace ;  and  if 
sent  to  the  wife,  it  should  allege  that  the  defendant  did  so  with  intent  to 
disturb  the  domestic  harmony  of  the  parties.(n)  The  words  "  force  and 
arms"  need  not  be  used.(o)  But  it  should  be  stated  that  the  libel  was  of 
and  concerning  the  prosecutor. (p) 
Any  substantial  variance  which  alters  the  sense  will  be  fatal.  (9) 
With  regard  to  the  offences  created  by  statute,  it  is  said  that  if  a  stat- 
ute  prohibit  a  matter  of  public  grievance,  or  command  a  matter  of 
public  convenience,  (such  as  the  repairing  of  highways  or  the  like,)  all 
acts  or  omissions  contrary  to  the  prohibition  or  command  of  the  statute, 
being  misdemeanors  at  common  law,  are  punishable  by  indictment,  if  the 


e)  Matt  Dig.  320.    8  Bam.  &  Aid.  (/)  SeelSaund.242,a.n.(2).    lEast, 

>     3  Dowl.  &  Ryl.  519.  663.     IT.  R.  545. 

(d)  2  Salk.  417,  600.  (m)  Matt.  Dig.  320.     2  Camp.  684. 

(e)  Id.  417.  1  Saund.  242,  n.  (1). 
( /)    Vin.  Abr.  Libel,  (E.)  pi.  1.  (n)  2  Stark.  245. 
(g)  1  Dowl.  &  Ryl.  320.    5  Bam.  &  (p)  7  T.  R.  4. 

Aid.  615.    13  East,  654.  (p)  4  Maule  &  Selw.  164.    7  Mod. 

(A)  Matt  Dig.  320.    See  1  Camp.  850.  400.    4  Bam.  &  Aid.  314. 

(i)  6  T.  R.  162.    1  Saund.  242.  (9)  Matt.  Dig.  820.    4  T.  R.  217.    2 

ik)  2  Selw.  N.  P.  1056,  n.  Etp.  401. 
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statute  specify  no  other  mode  of  proceediDg.(r)  And  if  the  statute  spe- 
cify a  mode  of  proceeding  different  from  that  by  indictment,  then  if  the 
matter  were  already  an  indictable  offence  at  common  law,  and  the  stat- 
ute introduced  merely  a  different  mode  of  proceeding  and  punishment, 
the  remedy  is  cumulative,  and  the  prosecutor  has  still  the  option  of  pro« 
ceeding  by  indictment  at  common  law,  or  by  the  mode  pointed  out  by 
the  statute. («)  Thus,  a  turnpike  road  company  is  liable  to  an  indictment 
at  common  law  for  suffering  their  road  to  be  out  of  repair,  notwithstand- 
ing that  by  the  terms  of  their  charter  a  specific  penalty  is  provided  ;  if 
the  charter  contains  no  negative  words,  nor  any  thing  from  which  it  can 
be  inferred  that  the  legislature  intended  to  take  away  the  common  law 
remedy.  (^)  But  where  the  statute  creates  a  new  offence,  by  prohibiting 
and  making  unlawful  any  thing  which  was  lawful  before,  and  appoints  a 
particular  remedy  against  such  new  offence  by  a  particular  sanction  and 
particular  method  of  proceeding,  such  method  of  proceeding  must  be 
pursued,  and  no  other.(M) 

But  the  revised  statutes  contain  a  provision  that  where  the  perform- 
ance of  an  act  is  prohibited  by  any  statute,  aild  no  penalty  for  the  viola- 
tion of  such  statute  is  imposed,  either  in  the  same  section  containing  such 
prohibition,  or  in  any  other  section  or  statute,  the  doing  such  act  should 
be  deemed  a  misdemeanor. (t;)  From  this  it  follows,  that  if,  in  the  same 
section,  or  any  other  section  or  statute,  a  penalty  is  inflicted  for  the  vio- 
lation of  such  statute,  no  indictment  will  lie  for  such  violation,  but  an  ac- 
tion at  law  for  such  penalty  is  the  exclusive  remedy. 

If  the  statute  make  that  a  felony  which  before  was  a  misdemeanor 
only,  the  misdemeanor  is  merged  and  cannot  be  prosecuted,  (u;) 

Common  nuisances,  are  offences  against  the  public  order  and  economi- 
cal regimen  of  the  state,  to  the  annoyance  of  the  public  in  general.  If 
the  annoyance  is  only  to  some  particular  person,  and  not  to  the  commu- 
nity in  general,  it  is  only  a  private  nuisance,  and  is  a  subject  of  civil  ac- 
tion only,  (x)  AH  nuisances  of  a  public  nature,  though  occasioned  by 
acts  in  themselves  innocent,  are  indictab|e  as  misdemeanors,  if  the  nui- 
sance be  the  probable  consequence  of  the  act.(y)  Obstructing  a  high- 
way, is  within  this  rule.(z)  So  is  drunkenness,  if  it  is  open  and  exposed 
to  public  view.(a)  Offensive  or  dangerous  trades  or  manufactures,  are 
indictable  as  nuisances ;  and  it  is  not  necessary  to  prove  that  they  are 


(r)  Arch.  Cr.  PI.  2.    2  R.  S.  696,  §  89.  (w)  Arch.  Cr.  PI.  2.    18  W«nd.  159. 

h)  Id.  ib.    1  Russ.  on  Cr.  48.  (x)  Stephen's  Cr.  L.  102. 

(0  16  Wend.  267.  (y)  Arch.  2. 

(u)  1  Ross,  on  Cr.  48.    2  Burr.  805.  (z)  10  Serg.  Sc  Rawle,  845. 

(«)  2  R.  S.  696,  §  89.  (a)  3  Muiphy,  229. 
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ofiensive  to  health,  if  they  are  offensive  to  the  sen8es.(&)  But  it  must 
appear  either  that  they  are  destructive  to  health,  or  make  the  dwellings 
of  the  inhabitants  uncomfortable,  (c)  If  the  annoyance  is  only  to  a  few 
inhabitants  of  a  particular  place,  no  indictment  lies.(d)  If  a  man  sets 
up  a  noxious  trade,  remote  from  houses,  &c.  and  afterwards  new  houses, 
&C.  are  built,  he  may  lawfully  continue  the  trade,  though  a  nuisance  to 
the  new  comers.(6)  Exposing  in  a  public  thoroughfare  a  person  infected 
with  a  contagious  disease,  has  also  been  decided  to  be  a  misdemeanor.(/) 
Keepiiilg  disorderly  houses,  bawdy  houses,  gaming  houses,  unlicensed 
booths  and  stages  for  rope  dancers,  mountebanks,  and  the  like,  are  also 
misdemeanors  coming  under  the  head  of  nuisances.  (^)  And  so  of  lotte- 
ries ;  keeping  gunpowder  in  too  large  quantities  near  to  a  town ;  eaves- 
dropping ;  common  scolding,  &c,(h) 

Indictment  far  nuisanceJ]  The  indictment  ought  to  describe  the  situ- 
ation of,  and  state  the  place  where,  the  nuisance  was  committed.(t)  Lay- 
ing it  to  be  near  a  highway,  and  also  near  several  dwelling  houses,  &c.  is 
sufficient. (ft)  Where  a  thing  is  not  in  itself  a  nuisance,  but  becomes  so 
by  particular  circumstances,  the  indictment  should  show  the  special  mat- 
ter, and  not  conclude  to  the  common  nuisance,  &c.(/)  The  indictment 
must  not  conclude  to  the  damage  of  an  individual  oi>ly.(i7i)  The  de- 
fendant cannot  object  to  the  indictment  till  he  has  pleaded  to  it  ;(n)  and  if 
a  party  indicted  for  a  nuisance  continue  the  sam6,  he  may  be  again  in- 
dicted for  such  continuance,  (o) 

Selling  unwholescme  provisions  is  a  misdemeanor  at  common  law.(jp) 

Refusing  to  serve  an  officeJ]  To  refuse,  without  lawful  excuse  or  ex- 
emption, to  serve  a  public  office,  (such  as  that  of  constable  or  overseer,) 
is  a  misdemeanor  at  common  law,  punishable  with  fine  and  imprison- 
ment. (7) 

CheatsJ]  To  constitute  a  cheat  or  fraud  an  indictable  ofience  at  com- 
mon law,  it  must  be  such  a  fraud  as  would  affect  the  public — such  a  de- 
ception as  common  prudence  cannot  guard  against ;  as  by  using  false 
weights  and  measures,  or  false  tokens,  or  where  there  is  a  conspiracy  to 
cheat.(r)     So  where  a  person  got  possession  of  a  promissory  note,  by 


(6)  Stephen's  Cr.  L.  108.  2  Car.  &       (I)  Com.  Palm.  868,  874. 

Payne,  485.  (m)  1  Hawk.  eh.  75,  §  3. 

(c)  5  Ero.  217.  (n)  Dalt.  ch.  66. 

(d)  4  ia.  200.  (o)  1  Ld.  Ravm.  370. 

(€)  2  Car.  &  Payne,  483.  (p)  3  Maule  &  Selw.  11.    2  East's  P. 

(/)  4  Maule  &  Selw.  73,  272.  C.  822. 

(g)  Stephen's  Cr.  L.  105.  (q)  Arch.  Cr.  PL  504. 

(h)  Id.  107, 108,  109.  (r)  7  John.  200.  6  Mass.  72.  9  Wend. 

(i)  2  Show.  216.  1 

{k)  Str.  686. 
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pretending  that  he  wished  to  look  at  it,  and  then  carried  it  away  and  re- 
fused to  deliver  it  to  the  holder,  this  was  held  to  be  merely  a  private 
fraud,  and  not  punishable  criminally  at  common  law.(«)  By  the  statute, 
however,  obtaining  money  or  property  by  false  pretences,  or  tokens,  is 
punishable  as  a  felony.(/) 

A  justice  of  the  peace  is  indictable  for  misbehavior  in  his  office  when  he 
acts  partially  or  oppressively,  from  malicious  or  corrupt  motives.  Thus 
discharging  an  ofiender  without  requiring  sufficient  sureties,  when  it  is 
done  with  intent  to  prevent  the  course  of  law  and  justice,  is  clearly  an 
indictable  offence,  (iz) 

Torturing  a  prisoner,  to  extort  a  confession,  is  a  misdemeanor  at  com- 
mon law.(i;) 

Voluntary  intoxication  of  one  of  the  grand  jury,  during  the  sitting  of 
the  grand  jury,  and  thereby  disqualifying  himself  for  the  discharge  of  his 
official  duties,  is  also  indictable. (to) 

An  indictment  will  not  lie  in  the  following  cases.  For  setting  a  per- 
son on  the  footway  in  a  street  to  distribute  handbills,  whereby  the  foot- 
way was  impeded  and  obstructed ;  nor  for  throwing  down  skins  into  a 
public  way,  by  which  a  personal  injury  is  accidentally  occasioned ;  nor 
for  acting  as  a  justice  of  the  peace,  not  being  qualified  ;  nor  for  selling 
short  measure ;  nor  for  excluding  commoners  by  enclosing ;  nor  for  an 
attempt  to  defraud,  if  neither  by  false  tokens  or  conspiracy ;  nor  for  se- 
creting another ;  nor  for  bringing  a  bastard  child  into  the  parish ;  nor 
for  entertaining  idle  and  vagrant  persons  in  the  defendant's  house ;  nor 
for  keeping  a  house  to  receive  women  with  child  and  deliver  them.(x) 

With  regard  to  trespasses,  it  has  been  held  that  a  mere  act  of  trespass, 
(such  as  entering  a  yard  and  digging  the  ground,  and  erecting  a  shed,) 
committed  by  one  person  unaccompanied  by  any  circumstances  constitu- 
ting a  breach  of  the  peace,  is  not  indictable. (y)  Neither  is  it  an  indict- 
able oflTence  to  pull  the  thatch  off  another's  house,  who  is  in  the  peacea- 
ble possession  of  it.(z)  And  an  indictment  for  taking  away  chattels  must 
import  that  such  a  degree  of  force  was  used  as  to  make  the  taking  an 
offence  against  the  public,  (a)  But  where  the  indictment  stated  the  en- 
tering a  dwelling  house,  and  with  force  and  arms,  and  with  strong  hand 
turning  out  the  prosecutor,  the  court  held  that  it  would  l\e.{b)  And  an 
indictment  will  lie  for  taking  goods  forcibly,  if  such  taking  be  proved  to 


(«)  14  John.  371.  (x)  1  Russ.  on  Cr.  49, 60, 

(0  2  R.  S.  676.    Ante,  128.  (y)  Id.  52. 

(u)  15  Wend.  277.  (z)  Id.  ib. 

(©)  2  Tyler,  380.  (o)  1  Ru« 


(v)  2  Tyler,  380. 
(to)  Addif.  Rep.  29. 


3  Burr.  1706. 
Rum.  on  Cr.  51. 
(6)  Id.  ib.    3  Burr.  1699. 
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be  a  breach  of  the  peace ;  and  though  such  goods  are  the  prosecutor's  own 
property,  yet  if  he  take  them  in  that  manner  he  will  be  guilty,  (c)  But 
an  indictment  will  not  lie  for  taking  up  and  removing  a  comer  stone  in 
the  boundary  line  between  A.  and  B.,  with  intent  to  injure  and  endam- 
age the  said  B.{d)  So,  cutting  and  girdling  fruit  trees  is  not  an  indicta- 
ble offence  at  common  law.(«) 

Besides  the  offences  above  adduced  as  examples,  there  are  a  great  va- 
riety of  other  common  law  misdemeanors.  To  undertake  an  enumera- 
tion of  the  whole  would  be  a  task  almost  endless,  and  altogether  unprof- 
itable. Many  of  those  to  which  we  have  alluded  are  now  defined  and 
expressly  provided  for  by  statute ;  and  they  are  only  made  use  of  in  this 
connexion,  by  way  of  showing  the  general  tenor  and  spirit  of  the  com- 
mon law  in  respect  to  what  constitutes  a  misdemeanor. 

It  ought  to  be  further  observed,  perhaps,  that  a  J)arc  intention,  how- 
ever wicked,  is  not  indictable ;  but  in  all  cases  where  the  intent  to  commit 
1  crime  is  accompanied  by  any  overt  act,  the  party  may  be  prosecuted 
for  an  attempt  to  commit  the  offence  in  case  it  was  not  consummated. (/) 

The  mere  soliciting  another  to  commit  a  felony  is  a  misdemeanor  at 
common  law,  punishable  by  fine  or  irapri8onment.(^)  The  soliciting 
must  be  proved  in  the  same  manner  as  the  offence  of  an  accessary  before 
the  fact,(A)  with  the  exception  that  in  this  case  it  is  not  necessary  to  prove 
the  felony  coihmitted.  If  it  appears  that  the  person  solicited  to  commit 
the  offence  actually  did  commit  it,  the  person  soliciting  must  be  acquitted ; 
for  in  that  case  the  misdemeanor  would  merge  in  the  felony.(i) 


(c)  3  Salk.  187.  (g)  Crown  Cir.  Comp.  457. 
{d)  2  Halst.  R.  426.  (h)  See  post,  til.  Principals  and  Ac- 
re) 3  Greenl.  177.  cessarieg. 

(/)  Archb.  Cr.  PI.  2.  1  Deacon,  643.        (i)  2  East's  Rep.  5.    1  Russ.  on  Cr.  45. 
Walker'^  Int.  443. 
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CHAPTER  II. 

SftLtattrntunotB  lis  Atatttte. 

The  following  are  some  of  the  ofiences  specified  by  the  revised  stat* 
utes  as  being  misdemeanors. 

Petit  larceny.']  Stealing  the  personal  property  of  another  of  the  value 
of  •25or  under.(a)  Punishment^  imprisonment  in  the  county  jail  noc 
exceeding  six  months,  or  by  fine  of  not  more  than  $100,  or  both  such 
fine  and  imprisonment.     (2  R.  S.  690,  §  1.) 

Attempts  to  extort  moneys  ^<;.]  Threatening,  either  verbally  or  by 
written  or  printed  communication,  to  accuse  another  of  any  oflence,  with 
intent  thereby  to  extort  any  property  or  any  pecuniary  benefit  whatever. 
(Id.  ib.§2.) 

Being  parties,  ^c.  to  fraudulent  conveyances.']  Being  a  party  to  any 
conveyance  or  assignment  of  any  estate  or  interest  in  lands,  goods,  or 
things  in  action,  or  of  any  rents  or  profits  issuing  therefrom,  or  to  any 
charge  on  any  such  estate,  &c.  made  or  created  with  intent  to  defraud 
prior  or  subsequent  purchasers,  or  to  hinder,  delay  or  defraud  creditors 
or  other  persons ;  or  willingly  putting  the  same  in  use,  as  having  been 
made  in  good  faith,  by  a  person  privy  to  or  knowing  of  such  convey- 
ance, &c.     (Id.  ib.  §  3.) 

Concealing  estate  by  insolvent  debtors.]  Insolvents  applying  for  the 
benefit  of  any  of  the  insolvent  acts,  wilfully  concealing,  1.  Any  part  of 
their  estate  or  effects,  or  any  books  or  writings  relative  thereto,  either 
before  or  after  the  execution  of  any  assignment ;  or  2.  Concealing  and 
not  disclosing  to  the  court  or  oflicer  before  whom  their  petitions  may  be 
pending,  any  debts  or  demands  which  they  shall  have  collected,  or  any 
transfer  of  their  real  or  personal  estate  which  they  may  have  made  after 
presentingtosuchcourtoroflicer  a  schedule  of  their  estate.  (Id.  691, §4.) 

Buying  lands  in  suit.]  Any  oflicer,  judicial  or  ministerial,  ot  other 
persbn,  taking  a  conveyance  of  any  lands,  &c.  or  of  any  interest  or  estate 


(a)  If  the  value  of  the  property  stolen    and  is  called  grand  larceny,  as  we  have 
if  «ior<  than  $25,  the  offence  is  a  felony,    before  seen,  ante,  p.  146. 
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tbereioy  from  any  person  not  being  in  the  possession  thereof,  while  such 
lands,  &c.  shall  be  the  subject  of  controversy  by  suit  in  any  court,  know- 
ing the  pendency  of  such  suit,  and  that  the  grantor  was  not  in  possession 
of  such  lands,  &c.     (Id.  ib.  §  5.) 

Buying  lands  tcben  grantor  is  out  ofpossessi(m.\  Bu}nng  or  selling,  or 
in  any  manner  procuring,  or  making  or  taking  any  promise  or  covenant 
to  convey  any  pretended  right  or  title  to  any  lands  or  tenements,  unless 
the  grantor  or  the  person  making  such  promise  or  covenant  shall  have 
been  in  possession,  or  he  and  those  by  whom  he  claims  shall  have  been 
in  possession  of  the  same,  or  of  the  reversion  or  remainder  thereof,  or 
have  taken  the  rents  and  profits  tliereof  for  the  space  of  one  year  before 
such  grant,  sale,  &c.  made.    (Id.  ib.  §6.) 

The  two  last  preceding  sections  do  not  apply  to  any  mortgage  executed 
by  ft  person  not  in  possession  of  lands  to  which  he  has  a  just  title  but  of 
which  there  shall  be  an  adverse  possession;  nor  to  any  conveyance  of 
lands,  &c.  to  any  person  in  the  lawful  possession  thereof.  (Id.  ib.  §  7. 
1R.S.  789,  §148.) 

Conspiracy.']  A  conspiracy  is  a  misdemeanor,  and  is  defined  as  fol- 
bws:  Where  two  or  more  persons  shall  conspire  cither  1.  To  commit 
any  offence ;  or  2.  Falsely  and  maliciously  to  indict  another  for  any  of- 
fence, or  to  procure  another  to  be  arrested  or  charged  for  any  such  of- 
fence ;  or  3.  Falsely  to  move  or  maintain  any  suit ;  or  4.  To  cheat  and 
defraud  any  person  of  any  property,  by  any  means  which  are  in  them* 
salves  criminal ;  or  5.  To  cheat  and  defraud  any  person  of  any  property 
by  any  means  which,  if  executed,  would  amount  to  a  cheat,  or  obtaining 
money  or  property  by  false  pretences  ;  or  6.  To  commit  any  act  injuri- 
ous to  the  public  health,  to  public  morals  ;  or  for  the  perversion  or  ob- 
struction ofjustice  or  the  due  administraiion  of  the  laws.  (2R.  S.691,§8.) 

No  conspiracies  other  than  such  as  are  enumerated  in  the  last  section 
are  punishable  criminally.     (Id.  692,  §  9.) 

No  agreement,  except  to  commit  a  felony  upon  the  person  of  another, 
or  to  commit  arson  or  burglary,  shall  be  deemed  a  conspiracy,  unless 
some  act  besides  such  agreement  be  done  to  effect  the  object  thereof,  by 
one  or  more  of  the  parties  to  such  agreement.    (Id.  §  10.) 

This  section  is  founded  on  the  principle  that  acts  and  deeds  should  be 
the  subjects  of  human  laws,  and  not  thoughts  and  intents,  unless  accom- 
panied by  acts.  (See  Rev.  Notes.)  It  has  been  decided  by  the  supreme 
court  that  a  conspiracy  of  journeymen  workmen  of  any  trade  or  handi- 
craft, to  raise  their  wages,  by  entering  into  combinations  to  coerce  jour* 
neymen  and  roaster  workmen  employed  in  the  same  trade  or  business,  to 
cooforqi  to  nile#  established  by  such  combination  for  the  purpose  of  reg- 
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ulating  the  price  of  labor,  and  carrying  nicb  rules  into  effect  by  overt 
acts,  is  a  misdemeanor  within  the  meaning  of  the  6th  subdivision  of  the 
8th  section  of  the  statute,  above  referred  to,  as  being  injurious  to  trade.(6) 

Indictment  far  conspiracy.']  The  indictment  must  charge  the  conspi- 
racy ;  but  in  stating  its  object  the  same  certainty  is  not  required  as  in  an 
indictment  for  the  offence^conspired  to  be  committed  ;  for  the  conspiracy 
is  the  gist  of  the  offence.  Thus  for  a  conspiracy  to  defraud  a  person  of 
goods,  stating  them  as  "  divers  goods^  was  holdcn  sufficient.(c)  ''  By  in^ 
direct  means"  to  prevent  one  from  exercising  the  trade  of  a  tailor,  was 
held  good,  without  stating  the  ihode.((/)  Wiiether  the  conspiracy  be  to 
charge  a  man  with  criminal  acts,  or  such  as  affect  his  reputation  only,  it 
b  sufficient  to  lay  the  ofilence  to  be  an  unlawful  conspiraqy.(e) 

In  those  cases  where  an  overt  act  is  required  by  law  to  consummate 
the  offence,  no  conviction  can  be  had  unless  one  or  more  overt  acts  be 
expressly  alleged  in  the  indictment,  nor  unless  one  or  more  of  such  overt 
acts  be  proved  on  the  trial.  (/) 

In  an  indictment  for  a  conspiracy  to  indict  or  chaise  a  man  with  an 
offence,  it  is  not  necessary  to  aver  that  he  is  innocent ;  for  he  shall  be 
presumed  to  be  innocent  until  the  contrary  appear.(^)  But  a  count  in 
an  indictment  for  a  conspiracy  to  cheat  and  defraud  **  the  just  and  lawful 
creditors*'  of  the  party,  was  held  bad  as  too  general.(A) 

The  venue  should  be  laid  in  the  county  where  the  conspiracy  took 
place  ;(t)  or  in  the  county  in  which  any  one  of  the  conspirators  did 
an  act  to  further  their  common  object  \{K)  and  the  trial  must  be  in  such 
county.(Z) 

Evidence  in  cases  of  conspiracy.']  The  conspiracy  must  be  proved  as 
stated  in  the  indictment ;  but  the  actual  fact  of  conspiring  need  not  be 
proved.  It  may  be  inferred  from  circumstances. (m)  The  prosecutor 
may  go  into  general  evidence  of  the  existence  of  a  conspiracy,  as  a  pre- 
liminary step,  before  he  connects  it  with  the  defendants.(7i)  The  acts  of 
any  one  of  the  conspirators  in  furtherance  of  their  common  design  may 
be  given  in  evidence  against  all.(o)  And  if  any  one  overt  act  be  proved 
in  the  county  where  the  venue  is  laid,  other  overt  acts  either  of  the  same 
or  of  others  of  the  conspirators  may  be  given  in  evidence,  although  com- 


(6)  4  Wend.  9.  {h)  4  Car.  &  P.  692. 

(c)  1  Chit.  Rep.  698.  (t)  1  Salk.  174. 

(d)  1  Leach,  274.  (k)  4  East,  164. 
(t)  1  Black.  Rep.  368.  (l)  1  Salk.  174. 

(/)  2  R.  S.  736.  §  17.  (m)  1  Black.  Rep.  892. 
(g)  1  Stra.  193.    1  Salk.  174.  2  Burr.       (n)  2  Brod.  &  B.  310.    2  Esp.  718. 

993.  (o)  1  East's  P.  C.  70.    6  T.  R,  627. 
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mined  in  other  countie8.(p)  But  what  one  of  the  party  may  have  been 
heard  to  say  at  some  other  time,  when  no  act  was  committed  by  him,  as 
to  the  share  others  had  in  the  execution  of  the  common  design,  or  as  to 
the  object  of  the  conspiracy,  caimot,  it  seems,  be  admitted  as  evidence 
•gainst  the  other  defenciants.(^) 

The  wife  of  a  co-defendant  is  not  a  competent  witness  for  another  de- 
fendant.(r)  Where  one  defendant  is  acquitted,  the  record  of  acquittal 
is  evidence  for  anolher  defendant  subsequently  tried.(^) 

In  those  cases  where  an  overt  act  is  required  by  law  to  consummate 
the  offence  of  conspiracy,  no  conviction  can  be  had  unless  one  or  more 
overt  acts  be  alleged  in  the  indictment  and  proved  on  the  trial ;  but  other 
overt  acts  not  alleged  in  the  indictment  may  be  given  in  evidence  on  the 
part  of  the  prosecution.  (Q 

False  imprisonment^  4^.  by  officers,  4^.]  Sheriffib,  or  other  officers, 
or  any  other  persons  pretending  to  be  officers,  under  pretence  or  color 
of  any  process  or  other  legal  authority,  arresting  any  person,  or  detaining 
him  against  his  will,  or  seizing  or  levying  upon  any  properly,  or  dispos- 
sessing any  one  of  hb  lands  or  tenements,  without  due  and  legal  process 
or  other  lawful  authority  therefor,  are  guilty  of  misdemeanors.  (2  R.  S. 
692,$  U.) 

Compounding  or  concealing  misdemeanors,  ^.]  Persons  having  a 
knowledge  of  the  actual  commission  of  any  offence  punishable  by  im- 
prisonment in  a  county  jail,  or  by  fine,  or  of  any  misdemeanor,  &c.  who 
shall  take  any  money,  property,  gratuity,  or  reward,  or  any  engagement 
or  promise  therefor,  upon  any  agreement  or  understanding,  express  or 
implied,  to  compound  or  conceal  any  such  offence  or  misdemeanor,  or  to 
abstain  from  any  prosecution  therefor,  or  to  withhold  any  evidence  there- 
in, are  to  be  adjudged  guilty  of  a  misdemeanor.     (Id.  ib.  §  12.) 

Racing  near  courisJ\  Being  concerned  in  any  racing,  running,  or  oth- 
er trial  of  speed,  between  any  horses  or  other  animals  within  one  mile  of 
the  place  where  any  court  shall  be  actually  sitting.     (Id.  ib.  §  13.) 

Criminal  contempts.']  The  following  acts  are  enumerated  in  the  stat* 
ute  as  amounting  to  criminal  contempts  when  committed  in  courts  of  re* 
cord ;  and  such  courts  have  power  to  punish  the  offenders  in  the  man- 
ner prescribed  by  the  statute :  1.  Disorderly,  contemptuous  or  insolent 
behavior,  committed  during  the  sitting  of  any  such  court,  in  immediate 
view  and  presence,  and  directly  tending  to  interrupt  its  proceedings,  or 
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to  impair  the  respect  due  to  its  authority ;  2.  Any  breach  of  the  peace, 
noise,  or  other  disturbance,  directly  tending  to  interrupt  its  proceedmgs ; 
8.  Wilful  disobedience  of  any  process  or  order,  lawfully  issued  or  made 
by  it ;  4.  Resistance  wilfully  oflTered  by  any  person  to  the  lawful  order 
or  process  of  the  court ;  5.  The  contumacious  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness :  and  when  so  sworn,  the  like  refu- 
sal to  answer  any  legal  and  proper  interrogatory ;  6.  The  publication  of 
a  false  or  grossly  inaccurate  report  of  its  proceedings ;  but  no  court  can 
punish  as  a  contempt  the  publication  of  true,  full  and  fair  reports  of  any 
trial,  argument,  proceedings  or  decision  had  in  such  court.  (2  R.  S.  278, 
§  10.)  Contempts  committed  in  the  immediate  view  and  presence  of  the 
court  may  be  punished  summarily ;  in  other  cases,  the  party  charged  is 
to  be  notified  of  the  accusation,  and  have  a  re^onable  time  to  make  his 
defence.  (Id.  ib.  §  12.)  And  in  addition  to  this  summary  punishment 
which  courts  are  thus  authorized  to  inflict,  persons  guilty  of  such  contempts 
are  also  liable  to  indictment  therefor,  if  the  same  be  indictable  offences. 
But  the  court  before  which  a  conviction  shall  be  had  on  such  indictment, 
shall,  in  forming  its  sentence,  take  into  consideration  the  punishment  be- 
fore inflicted.  (Id.  ib.  §  15.)  Persons  punished,  also,  under^the  title  of 
the  revised  statutes  relative  to  **  proceedings  as  for  contempts,  to  enforce 
civil  remedies," ({/)  may  still  be  indicted  for  the  same  misconduct,  if  it  be 
an  indictable  offence.     (Id.  538,  §  26.) 

Malicums  trespass^  4^.]  The  following  acts  of  malicious  trespass,  &c* 
are  misdemeanors ;  1.  Cutting  down  or  destroying  any  kind  of  wood  or 
timber  standing  or  growing  upon  the  lands  of  any  other,  or  upon  lands 
belonging  to  the  people  of  this  state ;  or,  2.  Carrying  away  any  kind  of 
wood  or  timber  that  may  have  been  cut  down  and  may  be  lying  on  such 
lands;  or  3.  Maliciously  cutting  down,  lopping,  girdling,  or  otherwise  in- 
juring any  fruit,  or  ornamental  or  shade  tree ;  or  4.  Maliciously  sever- 
ing from  the  freehold  any  produce  thereof,  or  any  thing  attached  thereto ; 
or  6.  Severing  and  carrying  away  from  any  freehold  any  property  or 
thing  attached  thereto,  of  the  value  of  twenty-five  dollars  or  less,  under 
such  circumstances  as  would  render  the  trespass  a  larceny,  if  the  thing 
so  severed  or  carried  aw  ay  was  personal  property.  Punishment — im- 
prisonment in  a  county  jail  not  exceeding  six  months,  or  by  a  fine  not  ex* 
ceeding  9150,  or  both.     (Id.  693,  §  15.) 

Attempting  to  corrupt  jurors^  arbitrators^  or  referees.']  Attempting  im* 
properly  to  influence  any  juror  in  a  civil  or  criminal  case,  or  any  one 
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smnmoiied  or  drawn  as  such  juror,  or  any  one  chosen  an  arbitrator  or 
appointed  a  referee^  in  relation  to  any  cause  or  matter  pending  in  the 
court  for  which  such  juror  shall  have  been  drawn  or  summoned,  or  pend- 
ing before  such  arbitrator  or  referee.     (Id.  ib.  §  16.) 

Improper  conduct  iujurorsJ]  Any  person  drawn,  summoned,  or  sworn 
as  a  juror  in  any  case,  making  any  promise  or  agreement  to  give  a  ver- 
did  for  or  against  any  person  accused  of  any  offence,  or  for  or  against 
any  party  to  a  civil  suit ;  or  receiving  any  paper,  evidence,  or  informa- 
tion from  any  one  in  relation  to  any  matter  or  cause,  for  the  trial  of 
which  he  shall  be  sworn,  without  the  authority  of  the  court  or  officer  be^ 
fore  whom  such  juror  shall  )iavo  been  summoned,  and  without  imme^ 
diately  disclosing  the  same  to  such  court  or  officer.     (Id.  ib.  §  H.) 

Improper  conduct  in  drawing  jurors^  ^.]  If  any  person  whose  duty  it 
shall  be  to  assist  at  the  drawing  of  any  jurors  to  attend  any  court,  shall 
designedly  put  or  consent  to  the  patting  upon  any  list  of  jurors  as  having 
been  drawn,  any  name  which  shall  not  have  been  drawn  for  that  purpose 
in  the  manner  prescribed  by  law ;  or  shall  omit  to  place  on  such  list  any 
name  that  shall  have  been  drawn  in  the  manner  prescribed  by  law ;  or 
shall  sign  or  certify  any  list  of  jurors  as  having  been  drawn,  which  was 
not  drawn  according  to  law ;  or  shall  be  guilty  of  any  other  unfair,  par- 
tial or  improper  conduct  in  the  drawing  of  any  such  list  of  jurors,  he  is 
to  be  adjudged  guilty  of  a  misdemeanor.     (Id.  ib.  §  18.) 

Postings  ^.for  not  fighting  duels.']  Any  person  posting  another  for 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  challenge  to  fight  a 
duel,  forbidden  by  law ;  or  using  in  writing  or  in  print  any  reproachful  or 
contemptuous  language  to  or  concerning  any  one,  for  not  sending  or  ac- 
cepting a  challenge  to  fight  a  duel,  or  for  not  fighting  a  duel,  is  to  be  deemed 
guilty  of  a  misdemeanor.    (Id.  ib.  §  20.) 

Procuring  abortions,  4^.]  Wilfully  administering  to  any  pregnant 
woman  any  medicine,  &c.  or  employing  any  instrument  or  other  means 
whatever  with  intent  to  procure  the  miscarriage  of  such  woman,  unless 
the  same  shall  have  been  necessary  to  preserve  her  life,  or  shall  have 
been  advised  to  be  so  by  two  physicians.  Punishment — imprisonment  in 
a  county  jail  not  more  than  one  year,  or  a  fine  not  exceeding  9500,  or 
both.     (Id.  694,  §21.) 

[If  the  mother  is  killed  in  any  such  attempt  to  procure  abortion,  it  will 
be  manslaughter  in  the  fourth  degree.    See  2  R  S.  662,  §  19.] 

Intoxicated  persons  prescribing  medicines.']  Physicians  or  other  per- 
sons while  in  a  state  of  intoxication  prescribing  any  poison,  drug,  or  med- 
icine to  another  person,  which  shall  endanger  his  life.    (Id.  ib.  §  22.) 

Neglecting  to  label  poisons.    Apotheoses,  druggists,  or  other  persons 
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aellmg  nay  poisonoas  substaDce  or  liquid,  without  having  the  word  ^  poi- 
son**  written  or  printed  upon  a  label  attached  to  the  phial,  &a  in  which 
it  is  sold  ;  or  selling  and  delivering  any  tartar  emetic  without  having  the 
true  name  thereof  written  or  printed  upon  a  label  attached,  &c  Punish- 
ment — a  fine  not  over  9100.     (Id.  ib.  §  28*) 

Negligence  in  lading  vessels^  4^.]  Receiving  so  many  prssecgers,  or 
so  much  other  lading,  as  to  cause  the  boat  or  vessel  to  sink  or  overset, 
and  the  life  of  any  human  being  shall  be  endangered  thereby.  (Id.  ib.  §  24.) 

Mismanagement  of  steam  boats."]  If  the  captain  or  any  other  person 
having  charge  of  a  steam  boat  used  for  the  conveyance  of  passengers,  or 
if  the  engineer  or  other  person  having  chai^  of  the  boiler,  &c.  of  such 
boat,  shall,  from  ignorance  or  gross  neglect,  or  for  the  purpose  of  excel- 
ling any  other  boat  in  speed,  create  or  allow  to  be  created  such  an  undue 
quantity  of  steam  as  to  burst  or  break  the  boiler,  &c.  by  which  human 
life  shall  be  endangered,  every  such  captain,  engineer  or  other  person 
•hall  be  adjudged  guilty  of  a  misdemeanor.     (Id.  ib.  §  25.) 

Cruelty  to  animalsJ]  Maliciously  killing,  maiming  or  wounding  any 
horse,  ox,  or  other  cattle,  or  any  sheep  belonging  to  another,  or  malicious- 
ly and  cruelly  beatuig  or  torturing  any  such  animal.     (Id.  ib.  §  26.) 

Opening  and  reading  sealed  lettersJ]  Any  person  wilfully  opening  or 
reading,  or  causing  to  be  read,  any  sealed  letter  not  addressed  to  himself, 
without  being  authorized  so  to  do,  either  by  the  writer  of  such  letter  or 
by  the  person  to  whom  it  is  addressed,  is  guilty  of  a  misdemeanor.  Pun- 
ishment— a  fine  not  exceeding  9100,  or  imprisonment  not  over  one  month. 
(Id.ib.  §27.) 

Publishing  contents  of  letters,]  Maliciously  publishing  the  whole  or 
any  part  of  such  letter  without  the  authority  of  the  writer  thereof  or  of 
the  person  to  whom  the  same  shall  be  addressed,  knowing  the  same  to 
have  been  so  opened,  is  punishable  as  in  last  section.     (Id.  ib.  §  28.) 

The  two  last  sections  do  not  extend  to  any  breaking  open  of  letters 
which  shall  be  punishable  by  the  laws  of  the  United  States.  (Id.  ib.  §  29.) 

Destroying f  injuring  or  altering  bridges,  turnpike  gates,  mill  dams^ 
monuments  in  boundaries,  mik-stones,  guide-boards,  ^.]  These  ofiences 
are  all  misdemeanors.    (Id.  §  80  to  88.) 

Auctioneers  neglecting  to  make  certain  rqwis.]  Every  auctioneer 
wilfully  neglecting  to  make  any  report  required  to  be  made  to  the  comp- 
troller by  statute,(v)  is,  in  addition  to  any  pecuniary  penalty  imposed  by 
law  for  any  such  neglect,  to  be  adjudged  guilty  of  a  misdemeanor,  and  is, 
in  addition  to  any  pecuniary  penalty  imposed  by  hiw  for  any  such  neglect^ 
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to  be  adjudged  guiky  of  a  misdemeanor,  and  in  addition  to  any  other 
punishment  prescribed  by  law,  to  be  subject  to  a  fine  not  exceeding  tlOOO. 
(Id,  696,  §  34.) 

Belting  officesJ]  Every  person  holding  or  exercising  any  office  under 
the  laws  or  constitution  of  this  state,  who  shall,  for  any  reward  or  gratu- 
ity, paid  or  agreed  to  be  paid,  grant  to  another  the  right  or  authority  to 
discharge  any  of  the  duties  of  such  office,  is  to  be  deemed  guiky  of  a  mia- 
demeanor ;  and  in  addition  to  other  punishments  prescribed  by  statute, 
diall  forfek  his  office  and  be  forever  disabled  from  holding  it.  (Id.  ib. 
§85.) 

Buying  offices.^  Giving  or  making  any  agr^ment  to  give  any  gratu- 
ity or  reward,  in  consideration  of  any  such  grant  or  deputation,  amounts 
to  the  same  offence  as  selling.     (Id.  ib.  §  36.) 

Every  grant  or  deputation  made  contrary  to  the  above  provision,  is 
void ;  but  all  official  acts,  done  before  a  conviction  for  buying  or  sellmg 
the  office,  are  valid.    (Id.  §  87.) 

Bringing  to  this  state  foreign  convictsJ]  Masters  or  commanders  of 
ships,  dpc.  arriving  from  a  foreign  country,  knowingly  bringing  any  per- 
son into  any  port,  city,  harbor  or  place  withm  this  state,  wkh  intent  to 
land  or  to  permit  him  to  land,  which  person  shall  have  been  or  shall  be 
a  foreign  convict  of  any  felony,  which  if  commkted  in  this  state  would 
be  punishable  therein,  shall  be  considered  guilty  of  a  misdemeanor  and 
be  punished  by  fine  not  over  $300,  or  imprisonment  not  exceeding  one 
year,  for  each  ofience.  (2  R  S.  2d  ed.  591,  §  38.)  But  such  punish- 
ment  may  be  remitted  by  the  court,  if  it  is  satisfied  such  master,  &c.  has 
reconveyed  said  convict  or  convicts  to  the  place  from  whence  he  took 
them.     (Ib.  id.  §  39.) 

Using  name  of  partner  not  interested."]  No  person  to  transact  business 
in  the  name  of  a  partner  not  interested  in  his  firm.  The  designation 
**  and  Company**  or  ^  and  Co."  to  represent  an  actual  partner  or  partners* 
Punishment^  for  vblating  these  provisions — fine  not  exceeding  91000. 
(Id.  ib.  W  40,  41). 

Obstructing  raU  roads  J\  Placing  upon  any  rail  road  any  stone,  piece  of 
wood,  or  any  other  obstruction,  with  the  design  to  obstruct  or  impede  the 
passage  of  the  cars,  and  with  intent  to  injure  said  rail  road  or  the  passen- 
gers or  cars  passing  thereon,  is  a  misdemeanor.  Punishment — imprison- 
ment in  the  county  jail  not  exceeding  one  year,  or  a  fme  not  over  9950, 
or  both.     (Id.  ib.  §  42.) 

ErUering  arsenals  to  take  arms^  ammunition^  ^.  or  taking  them.] 
Punishment — fine  not  exceeding  91000,  or  imprisonment  in  county  jai] 
not  over  one  year,  or  both  such  fine  and  imprisonment.     (Id.  ib.  4  43.) 
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Neglects  by  public  officers.']  Where  any  duty  is  or  shall  be  enjoined 
by  law,  upon  any  public  officer,  or  upon  any  person  holding  any  public 
trust  or  employment,  every  wilful  neglect  to  perform  such  duty,  where 
no  special  provision  shall  have  been  made  for  the  punishment  of  such  de- 
linquency, shall  be  punishable  as  a  misdemeanor.    (Id.  ib.  §  44.) 

Disclosing  fact  of  indictment  being  found,']    Grand  jurors,  constables, 
district  attomies,  clerks  or  judges,  who  shall  disclose  the  fact  of  an  in- 
dictment having  been  found  against  any  person  for  a  felony,  who  is  not 
in  actual  confinement,  before  the  defendant  shall  have  been  arrested 
are  guilty  of  a  misdemeanor.     (2  R.  S.  1st  ed.  72G,  §  39.) 

Disobeying  command  of  officers  to  render  assistance  in  criminal  cases.] 
This  is  also  a  misdemeanor.     (Id.  745,  §  23.) 

iSutn^  in  the  name  of  another^  without  his  consent.]  Punishment,  im- 
prisonment not  exceeding  six  months.     (Id.  550,  §  1.)  . 

Officers  granting  process,  ^.  to  arrest  fugitives  from  service.]  Mis- 
demeanor in  any  other  officer  than  those  authorized  to  issue  writs  of 
habeas  corpus.     (Id.  561,  §  14. 

Violating  provisions  of  the  act  to  preserve  the  purity  of  electiem.]  (See 
Laws  of  1839,  p.  363.) 

Besides  the  above  misdemeanors  specified  in  the  statute,  which  may 
be  considered  the  most  important,  there  are  others  of  lesser  note,  which 
are  so  numerous  that  we  can  only  refer  to  them  very  briefly. 

Concealing,  removing,  &c.  persons  entitled  to  habeas  corpus.  (2  R. 
S.  571,  §§  61  to  64.)  Defendant  in  ^tio  v>arranto  refusing  to  deliver  pa- 
pers, dLc.  after  judgment  (Id.  562,  §  33.)  Extortion,  in  taking  greater 
fees  than  those  allowed  by  law,  or  in  receiving  iees  for  services  not  ren- 
dered. (Id.  650,  §§  5,  6.)  Bringing  to,  or  carrying  from  the  state  pria- 
on,  letters,  &c.  (Id.  768.  §  63.)  Officers  under  election  law  guilty  of 
wilful  neglect,  or  improper  conduct.  (1  id.  149,  §§  3,  5.)  Persons 
guilty  of  bribery,  menace,  Alc.  at  elections.  (Id.  ib.  §  4.)  Breaking  or 
lowering  canal  walls  or  erections.  (Id.  235,  §  95.)  Signing  or  deliver- 
ing a  false  bill  of  lading  of  a  canal  boat.  (Id.  241,  §  125.)  Wantonly 
opening  any  lock  gate,  6lc.  or  destroying  any  bridge.  (Id.  248,  §  179.) 
Wilfully  destroying  or  breaking  any  lock,  bank,  aqueduct,  culvert,  &c. 
oo  canal.  (Id.  ib.  §  180.)  Superintendent  or  inspector  of  Onondaga  salt 
springs  guilty  of  wilful  neglect  of  duty,  or  mal  practice.  (Id.  257,  §  26.) 
Town  clerks  neglecting  to  return  names  of  constables  chosen.  (Id.  350, 
§  15.)  Violating  provisions  of  health  law.  (Id.  437.)  Violating  regu- 
lations for  the  preservation  of  the  public  health  in  the  city  of  New- York. 
(Id.  444.)  Violating  quarantine  regulations  at  Albany,  Troy,  or  Hudson. 
(Id.  448,  §§  1, 2.)    As  to  Brooklyn.    (Id.  449.)    Ferrying,  without  license. 
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except  in  certain  cases.   ( 1  R  S.  527»  §  8, 9, 1 0.)  Selling  goods  by  auction, 
m  violation  of  auction  law.     (Id.  635. )     Obstructing  flour  inspector  in  the 
execution  of  his  office.    (Id.  588.)    Inspector  of  ashes,  buying  or  selling 
ashes*    (Id.  549  §  76.)    Intermixing  improper  substances  with  hops.    (Id.  ^ 
566,  §  166.)     Adulterating  distilled  spirits,  or  selling  such  adulterated  ^ 
spirits.     (Id.  568,  §  173.)    Akering  proof  of  spirits  after  inspection.     (Id. 
1>.  §  174.)    Counterfeiting  inspectors'  marks  of  leaf  tobacco.     (Id.  569,  § 
18 J.)    Inspector  or  deputy  inspector  of  leaf  t<jbacco  violating  inspection 
law.     (Id.  570,  §  182.)     Inspectors  neglecting  to  make  certain  reports 
and  affidavits.     (Id.  571,  f  189.)     Inspectors  guilty  of  fraud,  mal*prac- 
tice,  6cc.     (Id.  572,  §  191.)    Obstructing  inspector  in  discharge  of  the 
duties  of  his  office.    (Id.  ib.  §  192.)     Counterfeiting  or  defacing  brands 
or  marks.     (Id.  ib.  §  193.)    Injuring  or  defacing  mile  stones,  guide  posts, 
or  mile  boards.     (Id.  525,  §§  128,  129.     2  id.  696,  §  33.)     Overseers  of 
the  poor,  or  other  officers  confining  lunatics,  except  in  manner  authorized 
by  law.     (1  id.  635,  §  1 1.)     Supervisors  or  overseers  of  poor  neglecting 
to  provide  for  support  of  bastards*     (Id.  655,  §  67.)     Sending  or  taking 
slaves  or  servants  out  of  this  state,  except  as  authorized  by  law.     (Id. 
658.)     Cheating  at  play.     (Id.  662,  §  1 1.)     Winning  or  losing  825  within 
twenty-four  hours.     (Id.  ib.  §  13.)    Wreck  masters  and  other  officers  vio- 
lating  provisions  of  law  relative  to  wrecks.     (Id.  694,  ^  24.)     Not  deliv- 
ering wrecked  property.     (Id.  ib.  §  25.)     Driver  of  carriage  running  hts 
horses,     (Id.  695,  §  4.)     Owner  of  wood  lands  negligently  setting  fire  to 
woods,  or  suffering  fire  to  extend  beyond  his  own  land.     (Id.  696,  §  i.) 
Refiising  to  assibt  in  extinguishing  fire.     (Id.  ib.  §  3.)     Defacing  marks, 
or  putting  false  marks  on  floating  timber.     (Id.  6U9,  §  10.)    Justice  of 
peace  or  other  officer  giving  a  false  certificate  under  law  relative  to  de- 
struction of  wolves,  &c.     (Id.  §  13.)     Violating  law  in  regard  to  pawn- 
brokers.    (Id.  711,  §9.)    Partners  in  a  limited  partnership,  guilty  of 
fraud.     (Id.  766,  §  19.)     Sheriff,  dtc.  suffering  insolvent  to  escape.     (2 
id.  44,  §  16.)    Ministers,  &c.  solemnizing  marriages  in  certain  cases. 
(Id.  140,  §  12.)     Shakers  or  others  secreting  or  carrying  child  out  of  the 
state.     (Id.  149,  §  7.)     Attomies,  &c.  guilty  of  deceit  or  collusion.     (Id. 
287,  §  68.)     Selling  liquors,  &c.  in  court  house.     (Id.  291,  §  95,  96.) 
In  jails.     (Id.  481,  §  3J.     775,  §  11.)     Violating  the  law  respecting  un- 
authorized lotteries.     (1  Id.  665,  &c.)     Racing  of  animals.     (Id.  672.) 
All  offences  against  the  laws  relating  to  excise,  and  to  the  regulation  of 
taverns  and  groceries.    (Id.  682.)    Violating  law  respecting  steamboats. 
(Id.  685,  §11.) 

Where  the  performance  of  any  act  is  prohibited  by  any  statute,  and 
DO  penalty  for  the  violation  of  sudi  statute  is  imposed,  either  in  the  same 
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section  containing  such  prohibitioii,  or  in  any  other  section  or  statute,  the 
doing  such  act  shall  be  deemed  a  misdemeanor.(u7) 

Oenerai  provision*  respecting  punishment  of  misdetneanors.']    Every 

\-  person  convicted  of  any  misdemeanor,  the  puniriiment  of  which  is  not 
prescribed  in  the  sixth  title  of  the  first  chapter  of  the  fourth  part  of  the 
revised  statutes,(x)  or  in  some  other  statute,  shall  be  punished  by  impris- 
onment in  a  county  jail  not  etceeding  one  year,  or  by  a  fine  not  exceed- 

.  ing  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment, (y) 

The  court  before  which  any  person  shall  be  convicted  of  an  ofience 
punishable  by  imprisonment  in  a  county  jail,  may  sentence  such  person 
to  be  imprisoned  in  a  solitary  cell  in  such  jail,  if  any  such  be  erected  ; 
but  such  imprisonment  is  in  no  case  to  exceed  thirty  days  in  the 
whole.  («) 

An  attempt  to  commit  a  statutory  misdemeanor,  as,  for  instance,  an  in- 
decent assault,  is  indictable  as  a  misdemeanor.(a) 


(to)  2  R.  S.  696,  §  89.  (x)  Id.  §  41. 

(x)  I<L  689.  (a)  6  Car.  &  Payne,  868. 

(V)  Id.  697,  §  40. 
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BOOK  III« 

Of  the  Pertoni  capable  off  comminiaf  Crimes. 


Havino,  in  the  preceding  Books  considered  the  nature  of  crimes  in 
general,  and  the  several  species  of  felonies  and  misdemeanors  punishable 
b  this  state,  either  at  common  law  or  by  statute,  we  are  now  to  inquire 
what  persons  are  or  are  not  capable  of  committing  crimes,  and  the  sev- 
eral grounds  of  exemption  from  punishment. 

It  is  a  general  rule,  that  no  person  shall  be  excused  from  punishment 
for  disobedience  to  the  laws  of  his  country,  unless  he  be  expressly  ex- 
empted by  those  laws  themselves.(a) 

All  the  grounds  of  exemption  from  punishment  known  to  our  laws^ro- 
ceed  upon  the  want  or  defect  of  wUl  in  the  party  charged  as  the  oflTen- 
der.  For  without  the  consent  of  the  will,  human  actions  cannot  be  con- 
sidered as  culpable  ;  nor,  where  there  is  no  will  to  commit  an  offence,  is 
there  any  just  reason  why  a  party  should  incur  the  penalties  of  a  law 
made  for  the  punishment  of  crimes.(6)  As  the  guilt  of  offending  against 
law  arises  from  the  disobedience  being  wilful,  it  follows  that  those  who 
are  incapable  of  understanding  the  law,  or  conforming  themselves  to  it, 
for  any  reason,  cannot  with  propriety  be  said  to  transgress  it,  or  incur 
the  penalty  instituted  for  its  violation.(c) 

The  cases  of  want  or  defect  of  will,  which  create  an  exemption  from 
punishment,  are  reducible  to  the  following  heads :  1.  Infancy.  2.  Insan- 
ity.   3.  Subjection  to  the  power  of  others.    4.  Ignorance,  or  mistake. 

(a)  4  Black.  Com.  90.     1  Kuss.  on       (6)  1  Russ.  on  Cr.  1. 
Cr.  1.  (e)  Crown  Cir.  Comp.  38. 
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lEv^mvtton  tvmn  WtmtOxwtMj  arfsfttg  trom  XnCiincir. 

Alt  infant  is  a  person  under  the  age  of  twenty-one  years.  Infants 
above  the  age  of  discretion,  which  is,  in  general,  fourteen  years,  are  pre- 
sumed capable  of  discerning  good  from  evil,  and  are,  with  respect  to 
their  criminal  actions,  subject  to  the  same  rules  of  construction,  and  the 
same  modes  of  prosecution  and  punishment,  as  others  of  mature  age.(d) 

There  are,  however,  a  few  exceptions  to  this  rule  recognized  by  the 
common  law  :  and,  in  some  misdemeanors,  an  infant  is  privileged  by  rea- 
son of  his  non-age,  even  though  he  be  over  fourteen :  for  instance,  if  the 
offence  charged  be  a  mere  non-feasance,  as  not  repairing  a  bridge  or  a 
highway,  and  other  similar  offences.  In  these  cases,  not  having  the 
command  of  his  fortune  till  twenty-one,  he  wants  the  capacity  to  do  those 
things  which  the  law  requires,  and  his  laches  shall  not  be  imputed  to 
hin).(e) 

Infants  above  seven  years  of  age,  and  under  fourteen,  ai^  said  to  be 
within  the  age  of  possible  discretion ;  during  which  time  they  may  or 
may  not  be  guilty  of  crime,  according  to  their  natural  capacity  or  inca- 
pacity. The  presumption,  where  the  offender  is  under  the  age  of  four- 
teen, is,  that  he  has  not  a  sufficient  sense  of  right  and  wrong  to  be  capa- 
ble of  committing  crime.  But  this  presumption,  like  most  others,  may 
be  overcome  by  counter  evidence,  and  by  circumstances.  For  the  ca- 
pacity of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured  by 
years  and  days,  as  by  the  strength  of  the  delinquent's  understanding. 
One  lad  of  eleven  years  old  may  have  as  much  cunning  as  another  of 
fourteen ;  and  in  these  cases  the  maxim  is,  that  malice  supplies  age.{f) 
Thus  it  is  said,  that  an  infant  of  seven  (g)  or  eight  years  of  age  may  be 


(d)  Arch.  Cr.  Pi.  10, 11.  1  Russ.  on  note.  The  intellectual  capacity  of  the 
Cr.  2,  3.  4  Black.  Com.  2Sk  1  Wheel,  child  may  be  proved  by  the  testimony  of 
Crun.  Rec.  281.    1  Ashm.  Rep.  248.  witnesses.    Per  Southard,  J.,  1  South.  R. 

(e)  4  BUck.  Com.  22.  281. 

(/)  Id.  28.    4  Car.  &  P.  236.    And       Cg)  1  Ashm.  Rep.  248. 
Me  1  Wheel.  Crim.  Rec.  230,  231,  and 
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indicted  for  murder,  and  shall  be  hanged  for  it;(A)  And  an  infant  be* 
tween  the  ages  of  eight  and  nine  years  has  been  eiecuted  for  arson — it 
appearing  that  he  was  actuated  by  malice  and  rev^ige,  and  had  perpe- 
trated the  ofience  with  craft  and  cunning,  (t)  So  a  girl  of  thirteen  was 
burnt  for  killing  her  mistre88.(il)  And  where  an  infant  nine  years  of 
age  killed  another  of  the  like  age,  and  confessed  the  felony^  it  appearing 
on  the  examination  that  he  bad  hid  the  bkx)d  and  the  body,  the  justices 
held  that  he  ought  to  be  hanged ;  but  they  respited  the  execution  that  he 
might  have  a  pardon.  (Q  But  an  infant  under  twelve  years  of  age  can- 
not be  convicted  of  murder,  upon  his  own  confession  ak>ne,  without  other 
evidence,  (m) 

An  infant  under  the  age  of  fourteen  is  presumed  unable  to  commit  a 
rape,  and  though,  in  other  felonies,  malice  supplies  age,  yet,  as  to  this 
fact,  the  law  presumes  the  want  of  ability  as  well  as  the  want  of  dis- 
cretion, (n)  But  he  may  be  punished  for  aiding  and  assisting  in  the  com- 
mission of  this  oSence^  if  it  appear  that  he  had  a  mischievous  discre- 
tion, (o)  And  he  may  be  indicted  for  aa  assault,  with  intent  to  commit 
a  rape.(/>) 

With  regard  to  the  maxim  that  malice  supplies  age,  it  seems  agreed 
among  all  the  writers  on  criminal  law,  that  before  an  infant  under  four- 
teen is  to  be  presumed  capable  of  committing  a  crime,  the  evidence  of 
mischievous  discretion  should  be  strong  and  clear,  beyond  all  doubt  and 
contradiction.  (9) 

An  infant  under  the  age  of  seven  years  cannot  commit  a  crime  ;  for 
within  that  age  the  law  regards  him  as  doli  incapax,  (incompetent  to  dis- 
cern evil,)  and  as  not  being  endowed  with  any  sort  of  discretion.  No 
evidence  is  admissible  to  contradict  this  legal  presumption ;  and  all  per- 
sons under  seven  years  of  age  are  absolutely  exempted  from  criminal 
prosecutions,  without  regard  to  their  mental  capacity,  (r) 

On  the  trial  or  examination  of  an  infant  for  a  crime  or  misdemeanor,  he 
has  a  right  to  appear  and  defend  himself  in  person,  or  by  attorney ;  and 


(fc)  Dalt  Just  eh.  147.    Arch.  Cr.  PI.  (0)  Id.  ib. 

11.    1  Russ.  on  Cr.  3.  (p)  2  Pick.  Rep.  880.    But  the  con- 

(i)  1  Hale's  P.  C.  25.    Arch.  Cr.  PI.  trary  has  been  decided  in  Eng;land.    See 

11.    IRuss.onCr.S.    4  Black.  Com.  24.  3  Car.  &  P.  896. 

(k)  1  Hale'ff  P.  C.  26.  [q)  1  Rum.  on  Cr.  8.    1  Black.  Com. 

(/)Id.27.   lRuss.onCr.  3.  4Black.  24.    Arch.Cr.Pl.il.    4  Car.  &  P.  286 

Com.  24.    Arch.  Cr.  Pi.  11.  1  Wheel.  Crim.  Reo.  280,231,  and  note. 

(m)  1  South.  281,  240.  1  Ashm.  248. 

(n)  3  Car.  &  P.  396.    1  Hale's  P.  C.  (r)  4  Black.  Com.  23.    Arch.  Cr.  PI. 

630.    Roscoe'i  Cr.  £v.  777.    Arch.  Cr.  10, 11.    1  Rusi.  on  Cr.  2. 
PI.  11.    IRuss.  8. 
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it  18  error  for  the  oourt  to  assign  him  a  guardian,  and  tiy  the  case  on  a 
plea  pleaded  for  him  by  the  guardian.(f) 

Where  infiincy  is  set  up  as  a  defence  to  a  criminal  prosecution,  it  is 
necessary  that  the  infancy  should  be  proved,  by  competent  evidence. 

It  has  been  held  that  the  mere  opinion  of  a  witness  respecting  the  age 
of  a  person,  judging  from  his  appearance,  unaccompanied  by  the  facts  oo 
which  that  opinion  is  founded,  is  inadmissible  eTidence.(0 

By  the  revised  statutes  it  is  provided,  that  any  person  under  siiteen 
years  of  age  convicted  of  any  felony,  instead  of  being  sentenced  to  im- 
prisonment in  a  state  prison,  may  be  sent  to  the  house  of  refuge  for  juve* 
venile  delinquents,  in  the  city  of  New-York.(ii) 


(•)  8  Leigh's  Rap.  748.  (u)  8  R.  S.  701,  §  17. 

(0  6  CooQ.  Rep.  9. 
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JBttmtUm  ttm  WuniOmmtf  utWng  Ctom  Xnssnfts. 

Tms  ground  of  exemption  from  punishment  in  criminal  cases  has  been 
usually  considered  under  three  heads:  1.  Idiocy;  2.  Adventitious  in- 
sanity ;  3.  Voluntary  or  acquired  insanity. 

1st  Idiocy.1  An  idid  is  a  fool,  or  madman  from  his  birth ;  one  who 
never  has  any  rational  or  hicid  intervals.(v)  And  those  are  said  to  be 
idiots  whpse  want  of  intellectual  capacity  is  such  that  they  do  not  know 
their  fathers  or  mothers,  cannot  number  twenty,  tell  the  days  of  the 
week,  or  the  like ;  but  these  instances  are  mentioned  as  tegts  of  sanity 
only,  and  are  not  always  conclusive.(u') 

A  man  who  is  deaf  and  dumb  from  his  birth,  is  by  presumption  of  law 
an  idiot ;  be  being  supposed  incapable  of  discriminating  between  right 
and  wrong,  or  of  understanding  the  penal  enactments  of  the  law,  as  ap- 
plicable to  particular  offences.  But  if  it  can  be  shown  that  he  has  the 
use  of  his  understanding,  which  many  of  that  condition  discover  by  signs, 
then  be  may  be  tried,  and  suffer  judgment  and  execution ;  though  great 
caution  should  be  observed  in  such  proceedings.(x) 

2d^  Adventitious  insanity.]  This  proceeds  from  various  causes,  and 
is  of  several  kinds  and  degrees.  It  may  be  partial,  as  monomania,  which 
is  an  insanity  upon  some  particular  subject,  the  party  being  sane  upon  all 
others ;  or  total.  So  it  may  be  permanent  when  it  is  usually  called 
madness ;  or  temporary^  the  subject  of  it  being  afflicted  with  the  disorder 
only  at  certain  periods  and  vicissitudes,  and  having  lucid  intervals.  In 
the  latter  case,  it  is  denominated  lunacy,  (y) 

A  person  made  non  compos  mentis  by  sickness,  or  as  it  has  been  soipe- 
times  expressed,  a  person  afflicted  with  accidental  or  adventitious  mad- 
ness, is  excused  in  criminal  cases,  from  such  acts  as  are  committed  while 


(«)  Coke  Litt  '247.    1  Buss,  on  Cr.  (x)  1  Russ.  on  Cr.  7.    Arch.  Cr.  PI.  12. 

6,7.    Arch.  Cr.  PI.  12.    1  BUck.  Com.  1  Black.  Com.  304. 

303.  (y)  Arch.  Cr.  fl.  12. 

(w)  Arch.  Cr.  PI.  12. 
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tinder  the  influence  of  his  disorder.  Several  causes  have  been  assigned 
for  this  disorder ;  such  as  the  distemper  of  the  humors  of  the  body ;  the 
violence  of  a  disease,  as  fever  or  palsy ;  or  the  concussion  or  hurt  of  the 
brain  ;  and  as  it  is  more  or  less  violent,  it  is  distinguishable  in  kind  or 
degree,  from  a  partial  insanity,  in  respect  of  some  particular  matters,  to 
a  toUd  alienation  of  the  mind,  or  complete  madness.(z) 

A  lunatic^  or  person  afllicted  by  insanity,  only  at  certain  periods  and 
vicissitudes,  having  intervals  of  reason,  is  entitled,  during  his  phrenzy,  to 
the  same  indulgence,  as  to  his  acts,  and  stands  in  the  same  degree  with 
one  whose  disorder  is  fixed  and  permanent,  (a) 

3d.  Voluntary^  or  acquired  insanity.]  This  consists  in  a  temporary 
phrenzy,  or  deprivation  of  reason,  produced  by  drunkenness.  (6)  Or,  it 
may  be  by  the  indulgence  of  violent  passions,  (c) 

With  regard  to  the  two  first  species  of  insanity,  viz.  idiocy  and  adven- 
titious insanity,  the  effect  of  them  as  a  ground  of  exemption  from  punish- 
ment for  criminal  offences,  is  usually  the  same.  When  the  deprivation 
of  understanding  and  memory  is  total,  fixed  and  permanent,  it  excuses 
all  acts.  And  a  man,  likewise,  who  labors  under  adventitious  insanity, 
is  entitled  to  the  same  indulgence,  as  to  all  acts  committed  by  him  during 
the  phrenzy,  and  connected  with  it.(d) 

This  id  the  doctrine  of  the  common  law.  Besides,  it  is  now  expressly 
provided  by  statute,  that  **  No  act  done  by  a  person  in  a  state  of  insanity 
can  be  punished  as  an  ofience."(e) 

One  great  difficulty  which  a  magistrate  has  to  encounter  is,  to  distin- 
guish between  such  an  insanity  as  shall  amount  to  an  excuse,  and  that 
sort  of  delusion  or  mental  derangement,  notwithstanding  which  the  pa- 
tient may  be  capable  of  distinguishing  between  right  and  wrong,  and 
which,  therefore,  will  not  excuse.  The  rules  which  have  occasionally 
been  laid  down  on  this  subject  are  by  no  means  entirely  satisfactoiy. 
••  Partial  insanity,"  says  Lord  Hale,  "  is  the  condition  of  many,  especially 
of  melancholy  persons,  who  generally  discover  its  effects  in  excessive 
fear  or  grief,  and  yet  are  not  wholly  destitute  of  reason.  And  this  par- 
tial insanity  seems  not  to  excuse  them  in  the  commission  of  crime.''(/) 
**  Doubtless,*^  he  adds,  *'  most  persons  that  are  felons  of  themselves,  and 
others,  are  under  a  degree  of  partial  insanity  when  they  commit  these 
offences.    It  is  very  difllcult  to  define  the  invisible  line  that  divides  per- 


(«)  1  Ruif..on  Cr.  7.  (d)  4  Coke  Litt  247.    1  Bale's  P.  C 

(a)  Id.  ib.  81.    Arch.  Cr.  PI.  81. 

(6)  4  Black.  Com.  IS.  (c)  2  R.  S.  697,  §  2. 

(c)  3  City  Hall  Rec.  125.  (/)  1  Hale's  P.  C.  80. 
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^      feet  from  partia]  insanity ;  but  it  must  rest  upon  circumstances  duly  to 
j         be  weighed  both  by  the  judge  and  jury,  lest  on  the  one  side  there  be  a 

id  or 

rsjto 


kind  of  inhumanity  towards  the  defects  of  human  nature,  or  on  the  other 
side,  too  great  an  indulgence  given  to  great  crimes."  He  concludes  by 
suggesting  the  following  test,  viz.  that  such  a  person  as,  laboring  under 
melancholy  distempers,  hath  yet  ordinarily  as  great  understanding  as  an 
ordinary  child  of  fourteen  hath,  is  such  a  person  as  can  be  guilty  of  trea- 
^\  son  and  felony.(g')  In  other  instances  the  rule  is  laid  down  thus:  th^t 
to  excuse  a  man  from  punishment,  upon  the  ground  of  insanity,  it  must 
appear  distinctly  that  he  was  incapable  of  distinguishing  right  from 
wrong,  at  the  time  he  did  the  act(A)  «<  It  is  clear,"  says  Mr.  RusseU, 
^  that  idle  and  frantic  humors,  actions  occasionally  unaccountable  and 
extraordinary,  mere  dejection  of  spirits,  or  even  such  insanity  as  will  sus- 
tain a  commission  of  lunacy,  will  not  be  sufficient  to  exempt  a  person 
from  punishment,  who  has  committed  a  criminal  act.  And  it  seems  that 
though  there  be  a  total  permanent  want  of  reason,  or  if  there  be  a  tem- 
porary want  of  it  when  the  offence  was  committed,  the  prisoner  will  be 
entitled  to  an  acquittal ;  yet  if  there  be  a  partial  degree  of  reason,  a  com- 
petent use  of  it,  sufficient  to  have  restrained  those  passions  which  pro- 
duced the  crime ;  if  tbere  be  thought  and  design ;  a  faculty  to  distinguish 
the  nature  of  actions ;  to  discern  the  difference  between  moral  good  and 
evil ;  then  upon  the  fact  of  the  offence  proved,  the  judgment  of  the  law 
must  take  place."(t) 

But  by  far  the  most  intelligible  and  comprehensive  rule  which  we  have 
met  with  is  thus  stated  by  a  learned  writer  upon  the  criminal  law  of 
Scotland :  ^  To  amount  to  a  complete  bar  of  punishment,  the  insanity 
must  have  been  of  such  a  kind  as  entirely  to  deprive  the  prisoner  of  the 
use  of  reason,  as  applied  to  the  act  in  question^  and  the  knowledge  that 
he  was  doing  wrong  in  committing  it.  If,  though  somewhat  deranged, 
he  is  yet  able  to  distinguish  right  from  wrong,  in  his  own  case,  and  to 
know  that  he  was  doing  wrong  in  the  act  which  he  committed,  he  is  lia- 
ble to  the  foil  punishment  of  his  criminal  acts.''(^) 

With  respect  to  voluntary  or  acquired  insanity,  the  following  seems  to 
be  the  result  of  the  authorities.    If  an  offence  be  committed  by  a  party 


fe)  1  Hale's  P.  C.  90,  412.  (k)  Alison's  P.  Cr.  Law  of  Scot.  W5, 

(K)  Arch.  Cr.  PI.  168.    See  5  Car.  &  654.    See  Roscoe'i  Cr.  Er.  JTS.    The 

P^yne,  168.  reader  will  find  an  able  dissertation  ooT 

1%)  1  Russ.  on  Cr.  12.    See  1  Beck's  this  subject  in  Beck's  Med.  Jurisp.  vol. 

Med.  Jut.  587,  etseq.    Arch.  Cr.  PL  14.  1,  chap.  13. 


aod 


ran' 

i 

rec- 


5  Oarr.  &  Payne,  168. 
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daring  a  fit  of  drunkenness,  brought  on  by  his  own  wrongful  indulgence, 
no  matter  how  great  the  deprivation  of  reason  mi^  have  been,  it  wiU  not 
exempt  him  from  punishment ;  but  he  \^  answerable  to  the  law  equally 
as  if  he  had  perpetrated  the  act  while  in  the  full  possession  of  his  facul- 
ties. "A  drunkard,**  sajrs  LoM  Coke,  ^  hath  no  privilege  thereby ;  but 
what  hurt  or  ill  soever  he  doeth,  his  drunkenness  doth  aggravate  it"(/) 
Yet  if  a  person,  by  the  unskilfulness  of  his  physician,  or  by  the  contri- 
vance of  others,  and  without  any  volition  on  his  own  part,  eat  or  drink 
such  a  thing  as  causes  frenzy,  this  puts  him  in  the  same  condition  as  other 
insane  persons,  and  equally  excuses  him.  So  also  is  he  excused  if  he 
commit  a  crime  under  the  influence  of  insanity  which  is  habitual  or  fixed, 
though  caused  by  frequent  intoxication,  and  originally  contracted  by  his 
own  act.(m) 

The  law  discriminates  between  the  delirium  of  intoxication  and  the 
insanity  which  it  sometimes  produces.  While  the  drunkenness  continues, 
the  person  under  its  influence  is  responsible  as  a  moral  agent,  though 
reason  in  the  mean  time  has  lost  her  dominion ;  but  when  the  intoxica- 
tion ceases,  if  insanity  immediately  follow  as  a  consequence  of  the  vice, 
be  is,  in  the  eye  of  criminal  justice,  no  longer  amenable  for  his  acts. 
This  legal  distmction  in  the  criminality  of  acts  in  relation  to  insanity  and 
its  causes,  is  exemplified  in  cases  of  delirium  tremenSf  a  species  of  mad- 
ness which  often  deprives  the  sufierer  of  the  power  of  distinguishing  be- 
tween right  and  wrong,  and  which  medical  writers  attribute  to  frequent 
intoxication,  or  the  sudden  cessation  from  habitual  drinking ;  or  to  the 
combined  efiect  of  both  upon  the  8ystem.(n)  Thus  it  has  been  decided 
that  in  cases  of  delirium  tremens^  or  mania  a  potu,  the  insanity  excuse* 
the  act,  if  the  party  be  not  intoxicated  when  it  is  committed ;  the  crime 
being  a  remote  consequence  superinduced  by  the  antecedent  drunken- 
ness, (o) 

Although  voluntary  drunkenness  cannot  excuse  the  commission  of 
crime,  yet  where,  as  upon  a  charge  of  murder,  the  material  question  is 
whether  an  act  was  premeditated  or  done  only  with  sudden  heat  and  im- 
pulse, the  fact  of  the  party  being  intoxicated  has  been  holden  to  be  a  cir- 
cumstance proper  to  be  taken  into  consideration.(p) 

Where  a  man,  through  the  influence  of  violent  passions,  has  been  hur- 


(I)  Coke  lAit  247.    1  Rus«.  on  Cr.  7,  (n)  Am.  Juriit,  vol.  3,  p.  6. 

^    4  Black.  Com.  26.    Arch.  Cr.  PI.  13.  (o)  5  Mason's  Rep.  ^.    Martin  Ai 

1  Hawk.  p.  C.  ch.  1,  §  4.    Roi.  Cr.  Ev.  Yerg.  Rep.  147.    3  Am.  Jurist,  6  to  ^. 

783.    MarUn  &  Yerger,  133.    1  Hale's  .  (p)  1  Russ.  on  Cr.  8.    Addis.  Rep. 


P.  C.  32.  257.    Arch.  Cr.  Pi.  18.    Roscoe's  Cr.  Ev. 

(m)  1  Russ.  on  Cr.  8.    Archb.  Cr 
18.    1  Beck's  Medical  Jurisp.  628. 
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ried  into  a  state  of  temporary  frenzy,  and  under  that  excitement  commits 
a  crime,  he  will  not  be  excu8ed.(7) 

Emdence  cf  insanity, '\  When  the  defence  of  insanity  is  interposed, 
the  burthen  of  proving  that  the  crime  charged  was  committed  when  the 
prisoner  was  insane  lies  upon  the  prisoner ;  for,  it  is  a  general  rule  that 
every  person  is  to  be  presumed  sane  unless  the  contrary  be  made  to 
appear.(r)  On  the  other  hand,  if  a  settled  or  habitual  derangement  is 
shown  to  have  existed  previous  to  the  commission  of  the  oflence,  the  bur- 
then of  proving  that  the  act  was  committed  when  the  prisoner  was  sane, 
will  thereby  be  thrown  upon  the  prosecutor ;  for  so  amply  have  medical 
science  and  general  observation  borne  testimony  to  the  obstinacy  of  this 
species  of  insanity,  that,  when  once  shown  to  exist,  its  continuance  is 
presumed,  until  such  presumption  is  overcome  by  counter  evidence.(j) 

If  a  lunatic  has  lucid  intervals,  the  law  presumes  the  offence  of  such 
person  to  have  been  committed  in  a  lucid  interval,  unless  it  appears  to 
have  been  committed  in  the  time  of  his  distemper.(^)  This  may  answer 
as  a  rule,  in  the  absence  of  all  evidence  save  as  to  the  general  fact  of 
lunacy  with  lucid  intervals.  What  shall  change  the  onus,  and  render  it 
necessary  for  the  prosecutor  to  exhibit  proof  of  sanity,  must  depend  upon 
the  nature  of  the  malady  and  the  ch*cumstances  of  each  particular  case. 

If,  after  all  the  evidence  given,  there  remains  good  ground  of  doubt 
whether  the  prisoner  was  in  such  a  state  of  mind  as  to  render  him  ac- 
countable for  his  crime,  at  the  moment  he  committed  the  act,  it  is  doubt- 
less the  safest  way  to  discharge  him.  For,  as  has  been  justly,  as  well  as 
feelingly  observed,  insanity  is  of  itself  calamity  enough,  without  inflicting 
the  pa'm  of  a  conviction  and  its  consequence.(u) 

Where  it  was  shown  that  the  prisoner  was  insane  a  day  or  two  before 
the  commission  of  the  crime.  Lord  Kenyon  directed  the  jury  that  as  he 
was  deranged  shortly  before  the  perpetration  of  his  oflence,  it  was  im- 
probiible  that  he  had  recovered  his  senses  in  the  interim ;  although  were 
they  to  run  into  nicety,  proof  might  be  demanded  of  his  insanity  at  the 
precise  moment  when  the  act  was  committed.  Yet  there  being  no  rea- 
son for  believing  him  to  have  been  at  that  period  a  rational  and  account- 
able being,  he  ought  to  be  acquitted,  (v)  Still  those  doubts  which  are  to 
operate  in  this  way  should  be  rational  and  such  as  arise  from  a  careful 


(q)  8  City  HaU  Rec.  125.  Court  Rep.  225-    Cowen  &  Hill's  Notes 

ir)  1  Russ.  on  Cr.  6.    5  John.  158, 9.  to  Phil.  £v.  pari  1,  p.  295,  6.                 > 

eters'  C.  C.  Rep.  163.    4  McCord,  (t)  1  Russ.  on  Cr.  6.    1  Hale's  P.  C. 

183.    4  Cowen,  207.  4  Wash.  C.  C.  Rep.  38,34.    3  Stork.  Ev.  1702. 

262  to  269.    5  Carr.  &  P.  168.  (u)  1  Whee.  Cr.  Rec.  48. 

Cf)  lb.  id.    2  Vire.Cas.  182.  1  Const  Co)  1  Russ.  on  Cr.  11.    Coll.  on  Lu. 

"^     Roicoe'i  Cr.  Ev.  488. 
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and  accurate  estimatioD  of  the  circumstances  proved.  A  morbid  sympa- 
thy towards  the  accused  may  sometimes  lead  those  entrusted  with  the 
administration  of  justice  to  "  seek  for  a  place  to  hang  a  doubt  on,**  with  a 
view  to  acquitting  him.  (to)  It  is  hardly  necessary  to  say,  that  in  forming 
an  opinion  upon  testimony,  such  feelings  should,  as  far  as  possible,  be  cau- 
tiously repressed. 

Witnesses  called  on  in  respect  to  questions  of  insanity  should  not  be 
allowed  to  give  opinions,  unless  they  are  persons  of  medical  skill.  They 
must  state  facts.(x) 

Medical  men  may  be  asked  their  opinions  derived  from  personal  ob- 
servation of  the  conduct  of  the  prisoner ;  and  they  may  be  asked  whether, 
in  their  judgment,  such  and  such  appearances,  proved  by  other  witnesses, 
are  symptoms  of  insanity.  But  it  is  extremely  doubtful  if  they  can  be 
asked  the  geperal  question  whether,  from  other  testimony  given  in  the 
case,  the  act  with  which  the  prisoner  is  charged  is,  in  their  opinion,  an 
act  of  insanity ;  for  that  is  the  point  to  be  decided  by  the  justice  or  the 
jury.(y) 

It  may  be  proper  to  observe  here,  that  if  a  person  arrested  upon  a 
criminal  charge  appears  to  be  insane  when  brought  before  the  magis- 
trate, the  fact  should  be  investigated  before  any  further  proceedings  are 
had  against  him.  If  it  be  found  that  the  party  only  feigns  himself  mad, 
and  he  refuses  to  answer  or  plead,  he  shall  be  dealt  with  as  one  standing 
mute. 

If  after  he  has  pleaded  to  the  criminal  charge,  the  prisoner  becomes 
insane,  he  cannot  be  tried.  So  if,  after  he  be  tried  and  found  guilty,  he 
loses  his  senses  before  judgment,  judgment  cannot  be  pronounced  upon 
him.    And  if  after  judgment  he  becomes  insane,  execution  shall  be  stayed. 

This  is  the  doctrine  of  the  common  law,  which  will  be  found  pretty 
fully  stated  by  Mr.  RusselL(2)  It  is  also  expressly  provided  by  statute, 
that  '*  no  insane  person  can  be  tried,  sentenced  t(f  any  punishment,  or 
punished  for  any  crime  or  offence  while  he  continues  in  that  state.'*(a) 


(w)A  Beck's  Med.  Juris.  632,  note.       C.  C.  456.    2  Moo.  &  Malk.  75.    Rose, 
(x)  See  7  Wend.  78.    Arch.  Cr.  PI.    Cr.  Ev.  137. 
14.    Roicoe'i  Cr.  Ev.  136,  7.  (ar)  1  Ruts,  on  Cr.  18.    See  aUo  4 

(y)  Arch.  Cr.  Fl.  14.    Rufi.  &  Ry.    Black.  Com.  24,  25.    Arch.  Cr.  PI.  14. 

(c)  2  R.  S.  697,  §  2. 
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Spemptfon  Uom  WnnlOxnunt  nttana  tvom  Bttbffttfott  to  Uit 

potaet  of  ottuts. 

Thb  same  sound  principle  which  excuses  those  who  have  no  mental 
will  in  the  perpetration  of  an  offence,  protects  from  punishment  those 
who  commit  crimes  in  subjection  to  the  power  of  others,  and  not  as  the 
result  of  an  uncontrolled  free  action  proceeding  from  them8elTes.(&) 
Thus,  if  A.  by  force  take  the  hand  of  B.,  in  which  is  a  weapon,  and  there- 
with kill  C;  A.  is  guilty  of  murder,  but  B.  is  excused.  If  merely  a 
moral  force  is  used,  however,  as  threats,  duress  of  imprisonment,  or  even 
an  assault  to  the  peril  of  his  life,  in  order  to  compel  him  to  kill  C,  it  is 
DO  legal  excuse,  (c)  And  though  the  fear  of  having  houses  burnt  or 
goods  spoiled  is  no  excuse,  in  law,  for  joining  and  marching  witli  rebels, 
yet  an  actual  force  upon  the  person,  and  present  fear  of  death  may  form 
such  excuse,  provided  they  continue  during  the  time  the  party  remains 
with  the  rebels,  (d) 

An  idiot  or  lunatic,  or  a  child  so  young  as  not  to  be  punishable  for  his 
criminal  act,  when  made  use  of  for  the  purpose  of  committing  crimes,  is 
merely  the  instrument  of  the  procurer,  who  will  be  answerable  as  a 
principal,  (e) 

This  exemption  may  arise  from  certain  public  relations ;  obedience  to 
existing  laws  being  a  suffident  extenuation  of  guilt  before  a  municipal 
tribunal.(/) 

So  it  may  arise  from  certain  private  relations,  as  that  of  husband  and 
wife.  A  married  woman  is  so  much  favored  in  respect  of  that  power 
and  authority  which  her  husband  has  over  her,  that  she  shall  not  suffer 
any  punishment  for  committing  an  offence  against  the  laws  of  society 


(6)  4  Black.  Com.  27.    1  Hale'i  P.  C.  71.    As  to  acts  done  by  persons  in  pow- 

43.    Arch.  Cr.  PI.  15.  er  of  mobs,  see  6  Car.  &  Payne,  133. 

(c)  1  Hale,  438.    1  East's  P.  C.  226.  (c)  1  Hawk. P. C. ch. 31,  §7.    1  East's 

I  Rush,  on  Cr.  15.    Arch.  Cr.  PI.  15.    4  P.  C.  228.    1  Russ.  on  Cr.  15. 

Black.  Com.  30,  and  note.  (/)  4  Black.  Com.  28.    1  Russ.  on  Cr. 

(<i)  18  St.  Tr.  393,  4.    1  Russ.  on  Cr.  15.    Arch.  Cr.  PI.  15. 
15.    4  Black.  Com.  80.    1  East's  P.  C. 


Digitized  by 


Google 


248  OF  PERSONS  CAPABLE  OF  COMMITTING  CRIMES.  [Book  III. 

merely,  by  the  coercion  of  her  husband,  or  m  his  company,  which  the 
law  construes  a  coercion.(^)  The  irresponsibility  of  the  wife,  however, 
for  crimes  committed  by  her  through  the  compulsion  of  her  husband 
does  not  extend  to  such  offences  as  are  maJa  in  se^  and  prohibited  by 
the  laws  of  nature,  or  to  those  which  are  highly  heinous.(A)  Hence  she 
may  be  puni3hed  for  murder^  though  she  commit  the  crime  through  co- 
ercion of  the  husband,  (t)  So  as  to  manslaughter  ;{k)  and  treason  and 
robbery.  (I) 

But,  so  far  as  the  nature  of  the  offence  is  concerned,  the  exception  to 
the  general  rule  is  not,  that  we  are  aware  of,  extended  beyond  this.  At 
any  rate,  it  is  quite  clear  in  regard  to  all  other  offences  of  the  degree  of 
felony,  if  committed  by  the  wife  through  the  husband's  coercion  she  is 
excusable.(m)  Yet  the  simple  command  of  the  husband  will  not  excuse 
her  if  he  be  not  present,  (n)  Even  though  he  appear  the  very  moment 
after  the  commission  of  the  offence  ;  and  no  subsequent  act  of  his  can 
excuse  her.(o)  As  has  been  previously  intimated,  however,  the  presence 
of  the  husband  is  enough,  ordinarily,  to  raise  the  presumption  of  coer- 
cion, without  any  command  shown.(/))  Thus,  where  a  woman  went 
from  shop  to  shop  uttering  base  coin,  her  husband  accompanying  her 
each  time  to  the  door,  but  not  going  in,  she  was  held  to  have  acted  under 
her  husband's  coercion,  (g) 

The  following  case  is  full  of  illustration  on  this  subject.  The  prisoner^ 
Martha  Hughes,  was  indicted  for  forging  and  uttering  Bank  of  England 
notes.  The  witness  stated  that  he  went  to  the  shop  of  the  prisoner's 
husband,  when  she  took  him  into  an  inner  room  and  sold  him  the  notes. 
That  while  he  was  putting  them  in  his  pocket,  the  husband  put  his  head 
in  and  said,  *'  Get  on  with  you."  On  returning  to  the  shop,  he  saw  the 
husband,  who,  as  well  as  the  wife,  desired  him  to  be  careful.  It  was  ob- 
jected that  the  offence  was  committed  under  coercion,  but  the  court  held 
otherwise,  and  said  that  the  law,  out  of  tenderness  to  the  wife,  if  a  felo- 
ny be  committed  in  the  presence  of  the  husband,  raises  a  presumption, 
and  prima  facie  only,  as  is  clearly  laid  down  by  Lord  Hale,  that  it  waf 
done  under  his  coercion ;  but  it  is  absolutely  necessary  that  the  husband 
should  be  actually  present  and  taking  part  in  the  transaction.     Here,  it 


(g)  1  Rusi.  on  Cr.  15, 16.    4  BUck.  (m)  2  Leach,  1102.    Rum.  &  Ry.  C. 

Com.  28,  29.    10  Ma^s.  R.  152.    1  id.  CSTTO.    1  Hawk.  P.  C.  11.    Arch:  Cr. 

891.  PI.  16. 

W  W.  ib.  (n)  1  Rust,  on  Cr.  17, 18.    Arch.  Cr. 

(t)  4  Black.  Com.  29.    IRuM.onCr.  PI.  16. 

16.  (o)  Arch.  Cr.  PI.  16. 


'*)  Hale's  P.  C.  47. 

'     Arch.  Cr.  PI.  16.    1  Russ.  16.  (q)  Matt.  Dig.  262. 
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is  entirely  the  act  of  the  wife.  It  is  indeed  in  consequence  of  a  previous 
communication  with  her  husband  that  the  witness  applies  to  the  wife,  but 
she  is  ready  to  deal,  and  has  on  her  person,  the  articles  which  she  deliv- 
ers to  the  witness.  There  was  a  putting  <^  before  the  husband  came, 
and  it  is  sufficient,  if  before  that  time  she  did  that  which  was  necessary 
to  complete  the  crime.  The  coercion  must  be  at  the  time  of  the  act  done  ; 
but  when  the  crime  has  been  completed  in  his  absence,  no  subsequent 
act  of  his,  (though  it  might  possibly  make  him  an  accessary  to  the  felony 
of  his  wife,)  can  be  referred  to  what  was  done  in  his  absence,  (r) 

In  regard  to  offences  beldw  the  degree  of  felony,  it  is  said  to  be  the 
prevailing  opinion  in  England,  that  the  wife  may  be  punished  jointly  with 
her  husband  for  all  misdemeanors  committed  by  her,  though  in  the  pres- 
ence and  by  the  coercion  of  her  husband.(^)     But  Blackstone  has  not 
stated  the  exception  so  broadly.    He  seems  to  restrict  it  to  those  inferior 
oflences  which  relate  to  the  domestic  economy  and  management  of  the 
house,  as  keeping  a  brothel,  &c.    The  reason  given  by  him  why  the 
wife  is  responsible  in  such  cases  is,  that  these  are  offences  in  which  the 
wife  has  a  principal  share ;  and  are  also  suoh  offences  as  the  law  pre- 
sumes to  be  generally  conducted  by  the  intrigues  of  the  female  8ex.(<) 
We  find  no  American  case  recognizing  any  distinction  like  the  one  no- 
ticed, between  felonies  and  misdemeanors,  as  such  merely.    On  the  con- 
trary, it  has  been  expressly  decided  in  Massachusetts,  that  where  a  wife 
committed  an  assault  and  battery  by  the  command  and  in  the  presence 
of  the  husband,  she  was  not  responsible.(tf)    In  this  case  the  court  ob- 
serve, that  '*  the  exceptions  to  the  general  rule  exempting  the  wife  as  to 
crimes  committed  by  her  through  the  coercion  of  the  husband,  consist  of 
crimes  forbidden  by  the  law  of  nature,  which  are  mala  in  se^  and  some 
vrhere  the  wife  may  be  presumed  the  principal  agent^(v)    Indeed,  it 
may  be  well  doubted  whether,  in  this  country  at  least,  misdemeanors 
stand  upon  any  different  principle,  in  respect  to  the  wife's  responsibility, 
frooi  felonies. 

For  the  offence  of  keeping  a  bawdy  house,  she  is  doubtless  responsible 
with  her  husband. (u?)  So  it  has  been  held  with  regard  to  the  offence  of 
keeping  a  gambling  house.(x)    But  the  responsibility  rests,  not  upon  any 


(r>  Russ.  &  Ry.  C.  C.  270.    Roscoe's        (u)  10  Mass.  R.  152. 
Or.  Et.  785.    1  Ruw.  on  Cr.  18.  (©)  Id.  ib. 

(•)  Arch.  Cr.  Pl.  16, 17.   See  4  Black.        (u?)  1  Rum.  on  Cr.  16.    4  Black.  Com. 
Com.  29,  note.    Matt.  Dig.  263.  29.     1  Hawk.  P.  C.  ch.  1,  §  12. 

(t\  4  Black.  Com.  29.  See  also  1  Hawk.        (x)  10  Mod.  S35. 
PC.  ch.  1,  §  12.    10  Mod.  63.    1  Salk. 
384.     1  Russ.  on  Cr.  16,  17. 
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principle  applicable  to  misdemeanors  generally,  but  upon  her  presumed 
voluntary  participation  in  these  particular  o&nces. 

That  the  wife  acted  by  coercion  of  the  husband  is  mere  matter  of  le- 
gal presumption.  And  i£  upon  the  evidence,  it  clearly  appear  that  she 
was  not  coerced  to  the  offence  by  her  husband,  but  that  she  acted  vol- 
untarily in  it,  or  was  the  principal  inciter  of  it,  though  the  husband  was 
present,  and  coucerned,  she  is  punishable  as  well  as  he.(y)  Thus,  a 
married  woman  who  swore  falsely  that  ahe  was  next  of  kin  to  a  person 
who  died  intestate ;  and  so  obtained  administration  of  his  effects,  v^as 
held  responsible  for  the  offence  though  her  husband  was  with  her  when 
she  took  the  oath.(z)  And  if  she  commit  a  iheftf  of  her  own  voluntary 
act,  or  by  the  bare  command  of  her  husband,  without  his  presence,  she  is 
responsible,  (a)  Where  a  husband  delivered  a  threatening  letter  ignor- 
antly,  as  the  agent  of  the  wife,  she  was  held  to  be  the  guilty  party  and 
the  husband  was  excu8ed.(6)  If  stolen  goods  are  received  by  a  wife  in 
the  absence  of  the  husband,  and  concealed  in  the  house  without  his 
knowledge,  she  alone  may  be  punishable  for  the  offence  ;  but  if  the  hus- 
band's ignorance  of  the  transaction  be  not  satisfactorily  proved,  the  law 
will,  in  most  cases,  impute  the  receiving  to  hiip.(c)  But  where  the  hus- 
band and  wife  were  convicted  jointly  of  receiving  stolen  goods,  it  was 
held  that  the  conviction  of  the  wife  could  not  be  sustained  (though  she 
appeared  to  have  been  most  active)  because  it  had  not  been  submitted 
to  the  jury  to  say  whether  the  husband  was  absent  when  the  goods  were 
received,  (d) 

It  is  hardly  necessary  to  mention  that  in  every  instance  where  the 
wife  offends  alone,  without  the  company  "and  coercion  of  her  husband, 
she  is  responsible,  as  much  as  if  she  were  unmarried.(6)  This  must  be 
understood,  however,  with  reference  to  such  prosecutions  as  are  strictly 
criminal  in  their  character.  For  if  a  wife  incur  a  forfeiture  by  violating 
a  penal  statute,  the  husband  may  be  made  a  party  to  an  action  for  the 
same,  and  is  liable  to  answer  whatever  shall  be  recovered.(/) 

The  wife  is  not  answerable  for  her  husband's  breach  of  duty,  however 
fatal,  though  she  be  privy  to  his  misconduct,  if  no  specific  legal  duty  be 
cast  upon  her,  and  she  be  merely  passive.(g')    By  other  writers  the  rule 


(y)  1  Hale'i  P.  C.  616.    Arch.  Cr.  (<J)  Ry.  &  Moo.  C.  C.143.    Arch.  16. 

Pl.  16.    1  Ru8s.  15,  16.  (e)  4  Black.  Com.  29.    1  Hum.  on 

(«)  Arch.  Cr.  PI.  16.    1  Ruas.  on  Cr.  Cr.  17. 

16.  (/)  1  Hawk.  P.  C.  ch.  1,  §  13.     i 

(c)  1  Rusg.  16.                    ^  Russ.  on  Cr.  17. 

(6)  1  Leach,  447.    Arch.  dr.  PI.  16.  (g)  Arch.  Cr.  PI.  17. 

(c)  Dalt.  353.    Arch.  16. 
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18  laid  down  as  Tollows :  **  Where  the  wife  is  to  be  considered  merely 
the  servant  of  the  husband,  she  will  not  be  answerable  for  the  consequen- 
ces of  his  breach  of  duty,  however  fatal,  thongh  she  may  be  privy  to  his 
conduct''(A)  These  propositions  are  both  derived  from  the  following 
case  :  Squire  and  his  wife  were  indicted  for  the  murder  of  Squhre's  ap- 
prentice boy.  It  appeared  on  the  trial  that  the  boy  died  from  want  of 
food  and  nourishment.  Upon  which  Lawrence,  J.  directed  the  jury  that 
as  the  wife  was  the  servant  of  the  husband,  it  was  not  her  duty  to  pro- 
vide the  apprentice  with  sufficient  food  and  nourishment,  and  she  was 
not  guilty  of  any  breach  of  duty  in  neglecting  to  do  so ;  though  if  Ae 
husband  had  allowed  her  sufficient  food  for  the  apprentice,  and  she  had 
wilfully  withholden  it  from  him,  then  she  would  have  been  guilty.  But 
that  here  the  fkct  was  otherwise ;  and  therefore,  though  in  the  tribunal 
of  conscience  the  wife  was  guilty  with  her  husband,  yet  in  point  of  law 
she  could  not  be  said  to  be  guilty  of  not  providing  the  apprentice  with 
sufficient  food  and  nourishment,  (t) 

A  wife  is  not  punishable  criminally  for  stealing  her  husband's  goods ; 
because  she  and  her  husband  are  regarded  as  one  person,  in  law.(&) 
But  if  she  and  a  stranger  steal  the  goods,  the  stranger  is  responsible.  (/) 
If^  however,  a  wife  deliver  to  a  stranger  goods  stolen  by  the  wife  from 
her  husband,  and  the  stranger  receives  them  upon  the  supposition  that 
the  wife  was  acting  by  consent  of  the  husband,  the  stranger  is  not  guilty 
of  a  crime ;  but  he  may  be  prosecuted  for  a  trespass.(m)  If  a  married 
woman  deliver  to  her  adukerer  her  husband's  goods,  the  adulterer  is  re- 
sponsible criminally.(n)  So,  if  a  man  elope  with  another's  wife  and 
take  goods  belonging  to  the  husband,  though  he  do  this  by  consent  of  the 
wife,  he  is  guilty  of  larceny ;  for  in  these  and  all  similar  cases  he  has  no 
reason  for  presuming  the  husband's  consent,  (o) 

A  husband  and  wife  alone  cannot  be  found  guilty  of  a  conspiracy ;  for 
in  law  they  are  but  one  person.  (/>) 

The  wife  cannot  be  punished  as  an  accessary  for  receiving  her  hus- 
band, knowing  that  he  has  committed  a  felony ;  nor  for  receiving  a  felon 
jointly  with  her  husband.(;)    But  if  the  wife  alone,  the  husband  being 


(h)  I  Ruis.  on  Cr.  16.    Roscoe's  Cr.  (n)  Id.  ib. 

£y.  785.  (o)  Id.  ib.    And  see  1  Kuss.  on  Cr.  19. 

(i)  1  Russ.  on  Cr.  16.  1  Moody's  0.  C.  243,  976.    Roscoe's  Cr. 

(*)  Id.  19.    Roscoe's  Cr.  Ev.  476,  6,  Ev.  475. 

787.  (P)  1  Hawk.  ch.  72,  §  8.    Arch.  Cr. 

(0  1  Moody's  C.  C.  243.    Rowoe'i  PI.  17. 

Cr.  Ev.  787,  475,  6.    6  Cowen,  672.  (q)  1  Hale's  P.  C.  47.    Arch.  Cr.  PI. 

(m)  6  Cowen,  572,  6.  17.     1  Hawk.  ch.  1,  §  10. 
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Ignorant  of  it»  knowingly  receive  a  felon,  she  renders  herself  an  accessa- 
ry, (r)    And  so»  if  slie  incite  her  husband  to  commit  a  felony.  («) 

If  a  married  woman  prosecuted  jointly  with  her  husband,  be  described 
in  the  proceedings  as  his  wife,  she  need  not  offer  any  proof  of  marriage, 
in  order  to  defend  herself  on  the  ground  of  his  coercion ;  but  will  only 
need  to  show  that  she  acted  under  his  coercion.(Q  If  she  be  described 
as  a  single  woman,  she  must  prove  her  marriage,  (ti)  But  evidence  of 
cohabitation  and  reputation  is  sufficient,  without  proving  an  actual  mar- 
riage.(t?) 


(r)  1  Hale's  P.  C.  621.    1  Rims,  oa  (u)  Kel.  37.    Arch.  Cr.  PI.  87.    1 

Cr.  19,  note  (m).  Russ.  on  Cr.  20. 

(f)  Arch.  Cr.  PI.  17.    1  Hftle,  516.   2  (©)  1  Russ.  on  Cr.  20.    Arch.  Cr.  PI 

Hawk.  oh.  29,  §  34.  37.    2  Carr.  &  P.  434. 

(0  1  Hale's  P.  C.  46.  Arch.  Cr.  PI.  17. 
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CHAPTER  IV. 

XTemptUm  ttrnn  9tinf8lim?nti  arfirttrs  txtm  Xsnoratitte  or 

Ignorance  or  mistake  is  another  defect  of  will  which  may  exempt 
persons  from  punishment.  It  is  a  general  rule,  however,  that  ignorance 
<^  the  law  will  not  excuse  any  person  of  capacity  enough  to  be  respon- 
sible for  his  criminal  acts;  for  all  are  presumed  to  know  the  law. (a) 
But  ignorance  or  mistake  of  fact*  is  in  some  cases  allowed  as  an  excuse 
for  the  inadvertent  commission  of  crime  ;  as  if  a  man  intending  to  kill  a 
thief  in  his  own  house  kill  one  of  his  own  family :  in  this  case  he  is  guilty 
of  no  offence.(6)  So  in  larceny,  the  criminal  intent  may,  in  many  cases, 
be  rebutted  by  showing  that  the  goods  were  taken  through  mistake — the 
person  accused  supposing  they  were  his.(c)  And  the  same  principle  ap- 
plies to  a  variety  of  cases  ranging  under  the  heads  of  accident  or  misfor- 
tune. It  should  be  observed,  however,  that  the  rule  alluded  to  proceeds 
upon  the  supposition  that  the  original  intention  of  the  accused  was  law- 
ful. For  if  an  unforeseen  consequence  ensue  from  an  act  which  was  in 
itself  unlawful  and  in  its  original  nature  wrong  and  mischievous,  the  actor 
IS  criminally  responsible  for  whatever  consequence  may  ensue.((2) 

The  rule  also  supposes  an  opportunity  to  know  the  law.  Therefore, 
where  a  person  was  indicted  for  an  offence  under  a  statute,  upon  the 
high  seas,  shortly  after  the  statute  was  passed  and  before  notice  oi  it 
could  have  reached  the  place  where  the  offence  was  committed,  the  judges 
held  that  as  he  could  not  have  been  tried  for  the  offence  before  that  act, 
and  as  he  could  not  have  heard  of  it,  he  ought  to  be  pardoned.(6) 

In  this  state,  however,  to  prevent  the  ignorance  of  a  recent  act  from 
injuring  a  party,  it  is  provided  that  no  act  of  the  legislature  shall  take 
effect  until  twenty  days  after  it  is  passed,  unless  there  be  a  special  pro- 
vision to  the  contrary.(/) 


(a)  4  BUck.  Com.  27.    1  Russ.  on  Cr.  (d)  4  Black.  Com.  27.    Arch.  Cr.  PI. 

90.    Arch.  Cr.  PL  17.  18. 

(6)  1  Hale's  P.  C.  42.    4  BUck.  Com.  («)  1  Rust.  &  Ry.  C.  C.  1. 

27.    1  Russ.  on  Cr.  20.  (/)  1  R.  S.  157»  §  12. 

(c)  RoM^oe't  Cr.  £y.  471.    1  Hale's 

P.  c.  wr. 
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BOOK  IT. 

iPrincipals  and  AoceMaries. 


Wb  propose,  in  this  book,  to  speak  of  the  several  degrees  of  guilt 
among  persons  capable  of  offending.  Every  person  amenable  to  criminal 
punishment  is  guilty  either  as  principal  or  accessary.  Principals  are 
either  principals  in  the  first  degree,  or  principals  in  the  second  degree. 
Accessaries  also  are  divided  into  two  classes,  viz^  accessaries  before  the 
fact,  and  accessaries  after  the  fact. 


CHAPTER  I. 


Ist  pRiNCDPALS  in  the  first  degreeJ]  A  principal  in  the  first  degree  is 
he  that  is  the  actor  or  absolute  perpetrator  of  the  crime,  (a)  He  is  usually 
present  when  the  offence  is  consummated ;  but  this  is  not  necessary ;  for 
if  one  lay  poison  purposely  for  another,  who  takes  it  and  is  killed,  he  who 
laid  the  poison,  though  absent  when  it  was  taken,  is  a  principal  in  the 
first  degree.  (&)  Neither  is  it  necessary  that  a  person,  to  be  guilty  as 
principal  in  the  first  degree,  should  perpetrate  the  crime  with  his  own 
hands ;  for  if  an  offence  be  committed  through  the  medium  of  an  inno- 
cent agept,  the  emplojrer  of  the  agent,  though  hbsent  when  the  act  is 


(a)  4  Black.  Com.  33.    1  Hale's  P.  C.        (6)  Arch.  Cr.  PI.  4.    Fost  849.    See 
233,615.  4  Car.  &  P.  869.    1  Hale,  617. 
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done,  is  answerable  as  a  principal  in  the  first  degree.(c)  Thus,  if  a  child 
under  the  age  of  discretion,  or  any  other  person  excused  from  responsi- 
bility for  crimes  by  defect  of  understanding,  ignorance  of  the  fact,  or  other 
cause,  be  incited  to  the  commission  of  an  offence,  the  inciter,  though  ab* 
sent  when  the  offence  was  committed,  is  liable  for  the  act  of  his  agent, 
and  is  a  principal  in  the  first  degree.((/) 

But  if  the  instrument  thus  employed  be  aware  of  the  consequences  of 
his  act,  and  responsible  for  it,  he  is  a  principal  in  the  first  degree ;  and 
the  employer,  if  he  be  present  when  the  fact  is  committed,  is  a  principal 
in  the  second  degree  ;  or  if  he  be  absent,  an  accessary  before  the  fact.(e) 

2d.  Principals  in  the  second  degreeJ]  A  principal  in  the  second  de- 
gree is  one  who  is  present,  aiding  and  abetting  at  the  commission  of  the 
crime.(/) 

In  order  to  constitute  one  a  principal  in  the  second  degree,  he  must  be 
present,  either  actually  or  constructively,  at  the  commission  of  the  crime. 
It  is  not  necessary  that  he  should  be  an  ear  or  an  eye  witness  of  the 
transaction.  He  is,  in  construction  of  law,  present  aiding  and  abetting  if, 
with  the  intention  of  giving  assistance,  he  be  near  enough  to  render  it 
should  the  occasion  arise.  Thus,  if  he  be  outside  the  house,  watching 
to  prevent  surprise  whilst  his  companions  are  in  the  house  committing 
the  felony,  such  constructive  presence  is  sufficient  to  make  him  a  principcd 
in  the  second  degree.(g*)  But  he  must  be  near  enough  to  render  assist- 
ance if  required.  (A)  The  mere  circumstances  of  a  party  going  towards 
a  place  where  a  felony  is  to  be  committed,  in  order  to  assist  to  carry  off 
the  property,  and  assisting  in  carrying  it  off,  will  not  make  him  a  prin- 
cipal in  the  second  degree ;  unless  at  the  time  of  the  felonious  taking 
he  we^e  within  such  a  distance  as  to  be  able  to  assist  in  it.(t) 

And  though  an  act  be  committed  in  pursuance  of  a  preconcerted  plan 
between  the  parties,  those  who  are  not  present,  or  so  near  as  to  be  able 
to  afford  aid  and  assistance  at  the  time  when  the  offence  is  committed, 
are  not  principals,  but  accessaries  before  the  fact(ft)  But  presence  dur- 
ing the  whole  of  the  transaction  is  unnecessary.    For  instance,  if  several 


(c)  Arch.  Cr.  PI.  4.    See  Ry.  &  Moo.  Cr.  22.    Russ.  &  Ry.  C.  C.  343.    Ry.  & 
C.  C.  166.  Moo.  C.  C.  96.    9  Pick.  496,  516,  &c. 

(d)  Post.  340.    1  East's  P.  C.  118.    1  4  Cranch,  492. 

Hawk.  P.  C.  oh.  81,  §  7.    2  Leach,  978.  (h)  Rjusf .  &  Ry.  C.  C.  363.    Arch.  Cr. 

Arch.  4.  PI.  4. 

(e)  Arch.  Cr.  PI.  4.    Post.  349.  Rusa,  (t)  Russ.  &  Ry.  C.  C.  421, 332.  1  Rusa. 
&Ry.  C.C.  363.  on  Cr.  23.    2  East's  P.  C.  767. 

(7)  Id.  ib.    Matt.  Dig.  4.  (k)  Arch.  Cr.  PL  4.    Russ.  &  Ry.  26, 

li)  Post  347.    Arch.  Cr.  PI.  4.    See  113, 142,  249. 
1  I^ug.  207.    1  Leach,  66.    1  Russ.  on 
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eombine  to  forge  an  instrameoty  and  each  executes  by  himself  a  distinct 
part  of  the  forgery,  and  they  are  not  together  when  the  instrument  is 
completed,  they  are  nevertheless  all  guilty  as  prineipals.(/)  Also,  if  A. 
coonsei  B.  to  manufacture  the  paper,  C.  to  engrave  the  plate,  and  D.  to 
fill  up  the  names  of  a  forged  or  counterfeit  note,  and  they  do  so — each 
without  knowing  that  the  others  are  employed  for  that  purpose,  B.,  C, 
and  D.  may  be  indicted  for  the  forgery  as  principals,  and  A.  as  acces- 
sary, (m)  For  if  several  make  distinct  parts  of  a  forged  instrument,  each 
is  a  principal,  though  he  do  not  know  by  whom  the  other  parts  are  exe- 
cuted, and  though  it  is  finished  by  one  alone  in  the  absence  of  the  others,  (n) 

There  must  be  a  participation  in  the  act,  to  render  one  a  principal  in 
the  second  degree ;  for  though  he  be  present  while  a  felony  is  commit- 
ted, if  be  take  no  part  in  it,  and  do  not  act  in  concert  with  those  who 
commit  it,  he  will  not  be  a  principal  merely  because  he  did  not  endeavor 
to  prevent  the  felony,  or  apprehend  the  felon. (o) 

It  is  not  necessary,  however,  to  prove  that  the  party  actually  aided  in 
the  commission  of  the  offence.  If  he  watched  for  his  companions  in  or- 
der to  prevent  surprise,  or  remained  at  a  convenient  distance,  to  favor 
their  escape,  if  necesary ;  or  was  in  such  a  situation  as  to  be  able  readily 
to  come  to  their  assistance,  the  knowledge  of  which  was  calculated  to 
give  them  additional  confidence ;  in  these  and  similar  cases,  he  will  be 
regarded  as  present,  aiding  and  abetting.  So  a  participation,  the  result 
of  a  concerted  design  to  commit  an  offence,  is  sufficient  to  render  a  per- 
son a  principal  in  the  second  degree.  Thus,  if  several  act  in  concert,  to 
steal  a  man's  goods,  and  he  is  induced  by  fraud  to  trust  one  of  them  with 
the  possession  of  the  goods,  in  the  presence  of  the  others,  and  then  an- 
other of  the  party  entice  the  owner  away,  that  he  who  has  the  goods 
may  carry  them  off,  all  are  guilty  as  principals.(/>) 

A  mere  participation  in  the  act  itself,  without  a  felonious  participatbn 
in  the  design,  will  not  be  sufficient  to  make  one  a  principal  in  the  second 
degree.  Thus,  if  a  master  assault  another  with  malice  prepense,  and  the 
servant,  ignorant  of  his  master's  felonious  design,  take  part  with  him,  and 
kill  the  other,  it  is  merely  manslaughter  in  the  servant,  but  murder  in  the 
mBMter.{q) 

At  common  law,  if  one  encourages  another  to  commit  suicide,  and  is 
present  aiding  and  abetting  him  while  he  does  so,  such  person  is  guilty 

(i)  Rass.  &  Ry.  C.  C.  446.    Arch.  Cr.  Arch.  Cr.  PI.  4.    Doug.  207.    1  Russ.  oq 

n.  4.    See  2  East»s  P.  C.  768.  Cr.  22. 

Cm)  Moody's  C.  C.  907.     Arch.  Cr.  (p)  Russ.  &  Ry.  C.  C.  305.     Arch. 

PI.  -1  Cr.  PI.  6.    1  Rugs,  on  Cr.  24. 

(n)  Moody's  C.  C  904.  (a)  1  Hale's  P.  C.  446.     Eel.  109. 

(o)  1  Hale's  P.  C.  490.     Fost.  350.  Arch.  Cr.  PI.  6.    1  East's  P.  C.  257. 


Digitized  by 


Google 


3M  PRINCIPALS  AND  AOCESSARIKa  {BoQk  IV. 

of  murder  as  principal.  So  if  two  peraons  encoarage  each  other  to  self 
murder,  and  one  kills  himself,  but  the  other  £u1b  in  the  attempt,  the  latter 
is  a  principal  in  the  murder  of  the  other,  (r) 

By  the  revised  statutes,  however,  assisting  another  in  the  commission 
of  self-murder,  is  only  manslaughter  in  the  first  degree.  (5) 

The  distinction  between  principals  in  the  first  and  second  degree  is,  in 
this  state,  practically  of  little  or  no  importance ;  and  much  of  the  learn- 
ing applicable  to  it  has  become  comparatively  useless,  except  so  far  as  it 
may  aid  us  in  discriminating  between  principals  and  accessaries.  For 
though  it  was  once  held  that  aiders  and  abettors  were  accessaries  at  the 
fact,  and  so  could  not  be  tried  until  the  principal  bad  been  convicted, 
this  notion  has  long  been  exploded.  And  in  England,  as  well  as  in  this 
country,  it  is  settled  by  an  unbroken  current  of  authority,  that  those  who 
are  present  aiding  and  abetting  in  a  felony  are  not  accessaries,  but  prin- 
cipals in  the  second  degree,  and  may  be  arraigned  and  tried  before  the 
principal  in  the  first  degree  has  been  dealt  with.  Indeed,  they  may  be 
convicted  though  the  principal  in  the  first  degree  has  been  acquitted.(<) 

Moreover,  in  respect  to  all  mere  misdemeanors,  principals  in  the  second 
degree  might  always  be  treated  in  the  proceedings  as  principals  in  the 
first  degree^  The  same  rule  also  applies,  in  this  state,  to  the  whole 
range  of  felonies.  For  by  the  revised  statutes,  principals  in  the  second 
degree  in  the  commission  of  a  felony  are  visited  with  the  same  punish- 
ment as  principals  in  the  first  (11)  And  as  a  consequence  of  this  provis- 
ion,  it  follows  that  principals  in  the  second  degree  may  be  prosecuted  as 
principals  in  the  first  This  is  the  doctrine  of  the  common  law  in  regard 
to  all  cases  where  the  punishment  of  principals  in  the  first  and  second 
degrees  is  the  same  ;(i;)  though  aiders  and  abettors,  or  principals  in  the 
second  degree,  may  be  proceeded  against  specially,  as  such,  if  the  prose- 
cutor chooses,  (u?) 

Indictment^]  In  all  felonies  in  which  the  punishment  of  principals  in 
the  first  and  second  degrees  is  the  same,  the  indictment  may  chaige  all 
who  are  present  and  abet  the  act,  as  principals  in  the  first  degree  ;(x) 
provided  the  ofience  admits  of  participation.(y)  But  where  the  punish- 
ment is  difierent,  then  principals  in  the  second  degree  must  be  indicted 
specially,  as  aiders  and  abettors.(z) 


(r)  Rusf .  &  Ry.  C  C.  523.    Moody'i  C.  eh.  25,  §  64.    See  9  Coke's  Rap. 

C.  C.356.    13  Maif.  R.  366.  67,  b. 

(«)  2  R.  S.  661,  §  7.  (w)  Arch.  Cr.  PI.  6. 

It)  Arch.  Cr.  PI.  6.    1  Rum.  on  Cr.  (x)  2  Hawk.  P.  a  oh.  SO,  §  TV.    ST 

21/   2  Hawk.  P.  C.  312.    tott.  347.    1  R.  105. 

Bay*t  Rep.  488.    1  Overton.  $t30.  (y)  Foet  845. 

(u)  2  R.  S.  698,  J  6.  (s)  Biatt.  Dig.  Cr.  L.  6. 

\v)  Arch.  Cr.  n.  6.    2  Hawk.  P. 
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'"^^  Ist.  Acc£88ARtE8  before  the  fact.]  An  accessary  befbre  the  fact  is, 
io^  according  to  Sir  Matthew  Bale,  one  who  being  absent  at  the  time  of  the 
ie  V*  commission  of  the  ofience  doth  yet  procure,  counsel,  or  command  anoth- 
^  P"  er  to  commit  it  Absence  is  indispensably  necessary  to  constitute  one 
"*  ^  an  accessary ;  for  if  he  be  actually  or  constructively  present  when  the 
^V  felony  is  committed,  he  is,  as  we  have  seen,(a)  an  aider  and  abettor,  and 
5^'-      not  an  accessary  before  the  fact.(6) 

^  In  all  felonies^  there  may  be  accessaries,  except  in  crimes  which  the 
Jc^  law  deems  sudden  and  unpremeditated,  as  nlanslaughter,  which  therefore 
^  can  have  no  accessaries  before  the  fact.(c)  And  therefore,  if  A.  be  prose- 
e:^  cuted  for  murder,  and  B.  as  accessary  before  the  fact,  if  A.  is  found  guil- 
u:'  ty  of  manslaughter  merely,  B.  must  be  acquitted,  (d) 
r)^'  An  accessary  cannot  be  guilty  of  a  higher  crime  than  his  principal.(e) 

le^'  A  new  felony  created  by  statute  has  all  the  incidents  it  would  have 

:?*  at  common  law.  Therefore,  the  procurers  or  abettors  are  principals  or 
fc  accessaries  upon  the  same  circumstances  which  would  make  them  so  at 
3 '  common  law ;  though  the  act  be  silent  as  to  abettors  or  accessaries.  (/) 
r'  h  is  settled  that  whoever /irociireA  a  felony  to  be  committed,  if  absent 

at  the  time  of  its  commission,  is  an  accessary  before  the  fact.(^)  The 
procurement  may  be  personal,  or  through  the  intervention  of  a  third  per- 
mm.(h)  It  may  also  be  direct,  as  by  hire,  counsel,  command,  or  conspi- 
racy ;  or  indirect,  by  evincing  an  express  liking,  approbation,  or  assent 
to  another^s  felonious  design,  whereby  he  is  encout*aged  to  commit  it.(t) 
But  the  bare  concealment  of  a  felony  to  be  committed,  will  not  make 


(•)  Ante,  p.  266.  (/)  1  Leach,  76. 

(h)  1  Hale's  P.  C.  615.    1  Leach,  616.  (g)  4  Black.  Com.  87. 

1  East's  P.O.  862.    4  Blaek.  Com.  36, 7.  (4)  Arch.  Cr.  Pi.  7.    Post  126.    19 

Ardi.  Cr.  PI.  7.  St  Tr.  804. 

1  Hale,  616.  (i)  2  Hawk.  P.  C.  oh.  29,  §  16.    Arch. 


a 


Id.  847, 460, 616.    Arch.  Cr.  PL  8.    Cr,  PL  7. 
(e)  8  last  189. 
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the  party  an  accessary  before  the  fact,  (ft)  Nor  will  a  tacit  acquiescence, 
or  words  which  amount  to  a  bare  permission,  be  sufficient.(/) 

The  procurement  must  be  continuing ;  for  if  the  procurer  of  a  felony 
repent  and  actually  countermand  his  order  to  commit  it,  before  the  of- 
fence ia  perpetrated,  he  will  not  be  deemed  an  accessary. (m) 

If  the  accessory  order  or  advise  one  crime  to  be  committed,  and  the 
principal  intentionally  commit  another,  the  accessary  will  not  be  answer- 
able ;  as  if  he  advise  the  principal  to  burn  a  house,  and  instead  of  doing 
so,  the  latter  commit  a  larceny ;  or  if  he  advise  the  principal  to  commit 
a  crime  against  A.,  and  he  intentionally  commits  the  same  crime  against 
B.  ;(n)  but  if  the  principal  commit  the  same  offence  against  B.  by  mtf- 
take^  instead  of  A.,  it  seems  it  would  be  otherwise. (o) 

At  all  events,  it  is  clear  that  the  accessary  is  liable  for  all  that  ensues 
upon  the  execution  of  his  unlawful  command  or  advice ;  as  if  A.  com- 
mand B.  to  beat  C,  and  he  beat  him  so  that  he  dies,  A.  is  accessary  to 
the  murder,  (/i)  Or  if  A.  command  B.  to  bum  the  house  of  C,  and  in 
doing  so,  the  house  of  D.  is  also  burnt,  A.  is  accessary  to  the  burning  of 
D.'s  hou8e.(9)  So  if  the  offence  commanded  be  committed,  though  by 
different  means  from  those  prescribed  by  the  command ;  for  instance,  if 
A.  hire  B.  to  poison  C,  and  instead  of  poisoning  he  shoots  him,  A.  is  nev- 
ertheless liable  as  accessary,  (r) 

It  is  proper  to  observe,  that  it  is  only  in  felonies  that  there  can  be  ac- 
cessaries, either  before  or  after  the  fact.  All  those,  therefore,  who  in 
feloniea  would  be  accessaries  before  the  fact,  arc,  in  respect  to  offences 
below  that  degree,  principals,  and  must  be  proceeded  against  as  8uch.(i) 

So  all  are  principals,  it  seems,  in  treason  against  the  people  of  this 
state.  (0 

With  regard  to  the  degree  of  incitement  put  in  requisition  by  the  ac- 
cessary, in  procuring  the  offence  to  be  committed,  no  rule  is  laid  dowa 
in  the  cases.  That  it  was  sufficient  to  effect  the  evil  purpose,  is  proved 
by  the  result  On  principle,  it  seems  that  any  degree  of  direct  incite* 
ment,  with  the  actual  intent  to  procure  the  consummation  of  the  illegal 
object,  is  sufficient  to  constitute  the  guilt  of  the  accessary.    Hence  it  is 


(*)  2  Hawk.  P.  C.  ch.  29,  §  28.  (q)  Plowd.  476.    Arch.  Cr.  PI.  7. 

(0  I  Hale^s  P.  C.  616.    I  Rum.  on  (r)  Post.  869.    Arch.  Cr.  PI.  7. 

Cr.  29.  («)  4  Black.  Com.  86.    1  Hale,  616. 

(m)  Arch.  Cr.  PI.  7.    1  Hale,  618.  Post.  74. 

(n)  Id.  lb.    1  Hale,  617.  (0  2  R.  S.  656,  §  2.    Id.  736.  §§  15, 

(o)  Post.  870.    Arch.  Cr.  PI.  7.    But  16.    1  Bay's  Rep.  15.    Arch.  Ur.  H.  8. 

see  1  Hale,  617.  Pott  841. 

(p)  4  Black.  Com.  87.    1  Hale,  617. 
Arch.Cr.  PI.  7. 
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unneeessary  to  show  that  the  crime  was  effected  in  consequence  of  such 
incitement ;  and  it  would  be  no  defence  to  show  that  the  oflence  would 
faaye  been  committed  without  any  incitement,  (t/) 

We  have  noticed  before  that  words  amounting  to  a  bare  permission 
will  not  render  a  man  an  accessary ;  as  if  A.  says  he  will  kill  J.  S.,  and  B. 
flays,  «  You  may  do  your  pleasure,  for  ail  me/(w) 

There  may  be  an  accessary  to  an  accessary  before  the  fact;  as  if  A. 
procure  B.  to  murder  C,  and  D.  conceals  A.  from  justice,  D.  becomes 
an  accessary.(u?) 

The  punishment  of  an  accessary  before  the  fact  is  the  same  as  that  of 
the  principal.(x) 

Indictment,]  Where  the  indictment  is  for  a  felony  at  common  law,  it 
win  be  sufficient,  after  setting  out  the  committing  of  the  principal  of- 
fence, to  charge  that  the  defendant  did  feloniously  and  maliciously  incite, 
move,  procure,  aid,  counsel,  hire  and  command  the  principal  Jo  commit 
the  crime. (y)  Where  the  indictment  is  upon  a  statute,  it  is  best  to  fol- 
low the  words  of  the  statute ;  but  the  oflfence  may  be  described  in  equiv- 
alent terms.  Words  of  the  same  legal  import  are  sufficient.(z)  A  man 
may  be  indicted  as  accessary  to  one  or  to  all  of  several  principals;  and 
if  to  all,  he  may  be  convicted  on  such  indictment  as  accessary  to  one  or 
some  of  them.(a)  It  is  generally  best  to  try  the  principal  and  accessary 
together.  In  that  case,  if  the  principal  plead  otherwise  than  the  general 
issue,  the  accessary  shall  not  be  bound  to  answer  until  the  principal's  plea 
be  first  determined. (6)  But  if  the  general  issue  be  pleaded,  then  the  jury 
shall  be  charged  first  to  inquire  as  to  the  principal ;  and  if  they  find  him 
not  guilty,  then  to  acquit  the  accessary ;  but  if  they  find  the  principal 
guilty,  then  they  are  to  inquire  as  to  the  accessary. (c) 

In  a  case  where  the  principal  was  indicted  for  a  burglary  and  larceny 
in  a  dwelling  house,  and  the  accessary  was  charged  in  the  same  indict- 
ment as  accessary  before  the  fact,  to  the  said  '^felony  and  burglary/' 
and  the  jury  acquitted  the  principal  of  the  burglaiy,  but  found  him  guilty 
of  the  larceny,  it  seems  the  judges  were  of  the  opinion  that  the  accessary 
should  have  been  acquitted  ;  for  the  indictment  charges  him  as  accessary 
to  the  burglary  only,  and  the  principal  being  acquitted  of  that,  the  acces- 
sary should  have  been  acquitted  also.  ((2) 


(u)  Roscoe's  Or.  £v.  168.  2  Stark.        (z)  1  And.  195.    Matt  Dig.  Cr.  L.  9. 

Ev.  8.  (a)  9  Co.  119.     Post  861.    1  Hale, 

(«)  Rotcoe's  Cr.  Ev.  167,  8.  624. 

(w)  8  Peer  Wms.  475.  (h)  Matt  Dig.  Cr.  L.  9. 

(x)  2  R.  S.  698,  §  6.  (c)  Id.  ib.    1  Hale,  624.    2  Inst.  184. 

M  Matt  Dig.  Cr.  L.  9, 419.  1  Stark.        (d)  1  Rust.  &  Ry.  C.  C.  40.  2  Marsh. 

Cr.  PL  180.  671. 
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In  a  caie  where  the  principal  has  already  been  comvivtedf  it  k  not  ne* 
cessary  to  aver,  in  the  indictment,  that  the  principal  committed  the  fel- 
ony. It  is  sufficient  to  recite  with  certainty  the  record  of  bia  con* 
viction.(e) 

In  an  indictment  for  a  subetantuje  felony^  it  does  not  seem  necessary 
to  allege  the  original  offence  with  that  particularity  as  to  time  and  place, 
as  in  an  indictment  against  the  defendant  together  with  the  principal.  (/) 
It  is  unnecessary  to  aver  that  the  principal  has  not  been  convicted.  (^) 
If  the  principal  is  unknown,  the  indictment  may  state  the  offence  to  have 
been  committed  by  **  some  person  or  persons  unknown.''(A}  But  if  be 
be  known,  the  indictment  must  charge  the  offence  to  have  been  commit- 
ted by  him.(t) 

Evidence.']  Where  the  principal  and  accessary  are  indicted  together^ 
it  will  be  necessary,  after  proving  the  guilt  of  the  principal^  to  prove  that 
the  accessary  procured,  hired,  advised,  or  commanded  the  principal  to 
commit  the  offence.  If  the  person  charged  as  accessary  be  proved  to 
have  been  present,  either  actually  or  constructively,  he  must  be  acquit* 
ted  ;  for  the  minor  offence  of  accessary  is  merged  in  the  greater  one  of 
principal. (A)  In  his  defence  he  may  controvert  the  guilt  of  his  princi- 
pal. (/)  So  he  may  prove  that  he  countermanded  the  order,  &c.;  or 
that  the  crime  which  he  advised  was  not  that  which  the  principal  com- 
mitted, (m) 

An  accomplice  is  a  competent  witness,  although  his  expectation  of  par- 
don depends  upon  the  defendant's  conviction.(n)  So  an  accessary  is  a 
competent  witness  against  his  principal,  and  the  principal  against  the  ac- 
cessary ;  as  for  instance,  upon  an  indictment  for  receiving  stolen  goods,  the 
person  who  stole  the  goods  is  a  competent  witness.(o)  But  the  fact  of  the 
witness  being  an  accomplice,  accessary,  or  principal,  detracts  very  mate- 
rially from  his  credit  ;(/i)  and  it  is  always  considered  necessary  to  give 
other  evidence  confirmatory  of  at  Jeast  some  of  the  leading  circum- 
stances of  his  story,  to  show  that  he  has  told  the  truth  as  to  the  rest,  (q) 
And  if,  upon  an  indictment  against  several,  the  accomplice  be  confinped 
in  the  testimony  he  gives  against  some  of  the  prisoners,  but  not  as  to  the 
others,  still  this  is  holden  a  sufficient  confirmation  to  warrant  the  convic- 


0  Matt  JAz.  Cr.  L.  10.    Post.  365.        (I)  Post  365. 
'  R.  465.  (m)  1  Hale,  617. 

)  Id.  ib.    2  East's  P.  C.  781.  (n)  Id.  803.    Gilb.  Ev.  186.    Matt 


7T.  R. 

(g)5T.R.  83.  Dig. '9. 

(h)  2  East's  P.  C.  781.  (o)  2  East,  782.    1  Leach,  467. 

(t)  3  Camp.  264.    2  Leach,  925.  (p)  Gilb.  Et.  136. 

(k)  Mktt  iMg.  Cr.  L.  9.    1  Ltach,  (^  Matt  Dig.  10. 
515. 
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tioo  of  all  (r)  But  where*  upon  an  indietment  against  the  principal  and 
aocessaiies,  the  ease  was  proved  by  an  accomplice,  who  was  confirmed 
as  to  the  accessaries,  bat  not  as  to  the  principal,  the  jury  were  directed 
to  acquit  the  the  prisoner.(^) 

The  corroboration  of  an  accomplice,  ought  to  be  as  to  some  fact  or 
facts,  the  truth  or  falsehood  of  which  goes  to  prove  or  disprove  the  of- 
fence charged  against  the  pri8oner.(<)  If  he  be  confirmed  in  the  particu- 
burs  of  his  iiory^  he  does  not  require  confirmation  as  to  the  person  charg- 
ed.(ti)  But  it  is  no  confirmation  of  an  accomplice  in  material  fietcts,  as 
against  the  others,  that  the  robbery  be  [m)ved  to  have  been  eflfected  in 
the  manner  stated  by  him.(t>) 

Where  the  direct  charge  rests  for  its  proof  upon  the  testimony  of  ac- 
Gomplices,  such  proof  is  sufilcient  to  convict  if  it  be  corroborated  by  the 
eridence  of  credible  witnesses ;  although  si|cb  evidence  has  only  an  indu 
Ttct  tendency  to  establish  the  commission  of  the  particular  ofience 
charged ;  as  where  the  testidfiony  of  the  accomplice  files  upon  the  pris« 
oner  the  charge  of  having  in  his  possession  counterfeit  bills,  with  the  in- 
tent to  pass,  and  the  proof  by  the  unimpeached  witnesses  shows  that  the 
prisoner  was  possessed  of  a  press  and  plates  used  in  making  counterfeit 
impressions  of  bills.  The  confirmation  of  the  accomplices  must,  however, 
be  of  some  fact  or  facts  which  go  to  fix  the  guilt  of  the  accused.(ti}) 

The  rule  of  not  convicting  on  testimony  of  an  accomplice  alone,  equals 
ly  applies  where  there  is  more  than  one  accomplice,  (x)  The  evidence 
of  the  wife  of  an  accomplice  is  no  confirmation  of  the  testimony  of  her 
hosband.    For  this  purpose,  they  must  be  taken  as  one  person.(y) 

The  rule  requiring  the  testimony  of  the  accomplice  to  be  corroborat- 
ed by  other  evidence  is  not  inflexible,  however ;  for  the  jury  may,  if  they 
please,  act  upon  the  evidence  of  an  accomplice  without  any  confirmation 
of  his  statement.(z) 

On  an  mdictment  against  an  accessary,  in  a  case  where  the  principal 
has  been  already  convicted,  the  record  of  the  latter's  conviction,  or  at 
least  an  examined  copy,  must  be  produced.  But  its  production  will  not 
prevent  the  accessary  from  proving  the  principal  innocent.(<i) 

2d.  Accessaries  after  the  fact,']  An  accessary  after  the  fact,  at  com- 
mon law,  is  one  who  knowing  a  felony  to  have  been  conmiitted  by  an- 


(r)  Id.  ib.    8  Stark.  84,  n.  (x)  5  Car.  &  Pajne,  886. 

(a)  Moo.  &  Malk.  N.  P.  Rep.  826.  (y)  7  id.  168. 

(0  6  Car.  &  Payne,  389.  («)  Per  Denman,  C.  J.    7  Oar.  ft  P. 

(u)  Ruas.  &  Rv.  C.  C.  252.  VXt. 


(e)  6  Car.  &  Payne,  585.  (a)  Matth.  Dig.  Cr.  L.  10.    Post.  885» 

^  ^-  Wend.  809.  868.    lLeach/tt8. 


(e)6  0 
(to)  21 
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other  receWeSf  reKeves,  comforts,  or  assists  the  fe\on.(b)  Generally,  aoy 
assistance  whatsoever  given  to  one  known  to  be  a  felon,  in  order  to  hin- 
der his  being  apprehended,  tried  or  punished,  is  sufficient  to  bring  a  man 
within  this  description. (c)  The.  revised  statutes  contain  the  fojbwing 
provision  on  this  subject:  **  Every  person  who  shall  be  convicted  of  hav- 
ing concealed  any  pflfender  after  the  commission  of  any  felony^  or  of  hav- 
ing given  such  offender  any  other  aid,  knowing  that  he  has  committed  a 
felony ;  with  intent  and  in  order  that  he  miay  avoid,  or  escape  from  ar- 
rest or  trial,  conviction  or  punishment,  and  no  others,  shall  be  deemed  an 
accessory  after  the  fact,  and  upon  conviction  shall  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  five  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  9500,  or  by  both  such 
fine  and  imprisonment.  ({/) 

The  above  provision  of  course  supersedes  the  common  law  in  all 
cases  where  the  latter  conflicts  with,  or  varies  from  the  former.  Such 
instances,  however,  will,  it  is  apprehended  be  found  somewhat  rare. 

The  following  doctrine  seems  to  be  sanctioned  as  well  by  the  statute 
as  at  common  law.  Any  assistance  given  to  one  known  to  be  a  felont 
with  intent  and  in  order  to  prevent  his  being  apprehended,  tried,  or  pun- 
ished is  sufficient  to  render  a  man  an  accessary  after  the  fact.  As,  for 
instance,  concealing  the  felon  in  a  house ;  shutting  the  door  against  his 
pursuers,  so  as  to  give  the  felon  an  opportunity  of  escaping ;  supplying 
the  felon  with  money  or  a  horse,  in  order  to  enable  him  to  escape ;  brib- 
ing the  jailor  of  the  prison  where  the  felon  is  confined  to  let  him  escape ; 
conveying  instruments  to  him  to  enable  him  to  break  prison,  and  the 
like.(c) 

But  a  mere  omission,  as  not  arresting  the  felon,  will  not  make  the  par- 
ty an  accessary  after  the  fact.(/)  So,  if  a  person  supply  a  felon  in  pris- 
on with  victuals  or  other  necessaries  for  his  sustenance ;  or  relieve  and 
maintain  him  if  he  be  bailed  out  of  prison  ;{g)  or  if  a  physician  or  sur- 
geon visit  professionally  a  felon  sick  or  wounded,  though  he  know  him  to 
be  a  felon  ;(h)  or  if  a  person  assent  to  a  forged  note  €d*tcr  it  has  been 
uttered  ;(t)  or  speak  or  write  in  order  to  obtam  a  felon's  pardon  or  legal 
deliverance ;  none  of  these  acts  are  sufficient  to  make  the  party  an  ac- 
cessary after  the  fact.(A) 


(6)  4  Bkck.  Com.  87.    Arch.  Cr.  PL  (/)  See  I  Hale's  P.  C.  619.    Arch. 
9.    1  Rum.  on  Cr.  34.                                Cr.  PI.  9. 

(c)  2  Hawk.  P.  C.  317.  (g)  1  Hale,  620. 

(d)  2  R.  S.  699,  §  7.  (h)  Id.  332. 
(0  Arch.  Cr.  PI.  9.    1  Hale's  P.  C.  (»)  Id.  684. 

619, 621.  1  Roscoe's  Cr.  Ev.  171.    Rom.  (k)  Aich.  Cr.  PI.  9 
onCr.  84.    4  Black.  Com.  87,  88. 
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And  noCwithstanding  that  the  statute  before  quoteJ  contains  no  ex- 
press exception  arising  from  the  relation  of  husband  and  wife ;  yet  it  is 
doubtless  as  true  under  that  provision  as  it  is  at  common  law  that  the 
wife  of  a  felon  is  not  to  be  deemed  an  accessary  for  acts  committed  by 
her  in  respect  to  her  husband,  where  his  coercion  is  presumed  (Z)  The 
httsbandf  however,  may  be  an  accessary  for  criminally  aiding  his  wife 
who  has  committed  a  felony.(m)  If  the  wife  alonc»  the  husband  being 
ignorant  of  it,  renders  criminal  assistance  to  a  felon,  the  wife  is  accessa* 
ry,  and  not  the  husband ;  for  then  his  coercion  is  not  to  be  presumed. 
Where,  however,  the  husband  and  wife  cooperate  jointly  in  giving  aid, 
&c  to  a  felon  knowingly,  it  shall  be  adjudged  the  act  of  the  husband 
solely,  and  the  wife  shall  be  acquitted,  (n)  And  no  other  relation  save 
that  of  husband  and  wife  will  excuse  criminal  aid  and  assistance  furnish- 
ed to  felons.  A  father  cannot  assist  his  child. in  escaping;  a  child  his 
parent ;  a  brother  his  brother ;  a  master  his  servant,  or  a  servant  his 
master.(o)  Even  one  may  make  himself  an  accessary  after  the  fact  to 
a  crime  committed  on  himself;  as  by  aiding  the  felon  to  escape,  &c.(;>) 

To  constitute  one  an  accessary  after  the  fact,  he  must  have  notice  di- 
rect or  implied,  at  the  time  he  renders  the  assistance  to  the  felon,  that  he 
bad  committed  a  felony.  The  words  of  our  statute,  as  has  been  seen, 
are  ^  knowing  that  he  has  committed  a  felony  f  and  this  accords  with  the 
common  law.  (7)  And  the  felony  must  be  complete  at  the  time  of  the 
assistance  given ;  else  it  makes  not  the  assistant  a  felon.  As  where  one 
wounded  another  mortally  and  after  the  wound  given  but  before  death 
ensued,  a  person  assisted  or  removed  the  delinquent,  this  would  not,  at 
common  law,  render  him  accessary  to  the  homicide ;  for  till  death  en- 
sued there  was  no  felony  committed.(r)  This  rule  seems  to  be  perfectly 
consistent  with  our  statute. 

We  have  before  observed,  that  in  all  cases  below  the  degree  of  felony 
there  can  be  no  accessaries.  («)  This,  moreover,  so  far  as  regards  accessa- 
ries after  the  fact,  is  in  express  accordance  with  the  before  mentioned  stat- 
Biory  provision  on  the  subject.  In  high  treason,  likewise,  there  are  no  ac- 
essaries  either  before  or  after  the  fact ;  for  the  consenters,  aiders,  abet- 
tors, and  knowing  receivers  and  comforters  of  traitors  are  all  principals.(/) 


(I)  See  ante,  p.  248.    1  Hale*s  P.  C.       (p)  Id.  ib.    Foit.  123.    Cromp.  41b. 
48,  021.    Arch.  9.    1  Russ.  on  Cr.  86.       pi.  4  and  6. 

(m)  1  Hale,  621.    1  Ruts,  on  Cr.  36,        (0)  Arch.  Cr.  Ft.  10.    Roscoe's  Cr. 
oote  (b^.  Et.  170. 

(»)  1  Hale's  P.  C.  621.    Arch.  Cr.       (r)  4  Black.  Com.  88.    Arch.Cr.  Pi. 
PL  9, 10.    See  ante,  p.  248,  9.  10. 

(o)  Arch.  Cr.  PI.  9.  (a)  Ante,  p.  260. 

(0  See  ante,  p.  260.    1  Hale,  618. 
34 
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But  where  the  treason  consists  in  harboring  and  receiving  a  traitor,  the 
indictment  or  complaint  must  be  special,  for  the  receiving,  &c«  of  the 
traitor,  and  not  for  the  principal  treason,(ii) 

Although  it  be  a  settled  principle  of  the  common  law,  that  an  acces- 
sary cannot  be  tried  before  the  conviction  of  his  principal,  without  his 
consent,(t))  yet  he  may  nevertheless  be  arrested  and  secured  to  answer  to 
an  indictment,  even  before  proceedings  have  been  instituted  against  the 
principal.  If  the  principal  die  before  conviction,  it  seems  the  accessary 
never  can  be  convicted.(u))  And  the  acquittal  of  the  principal,  it  seems, 
would  be  admissible  evidence  in  defence  of  the  accessary,  though  it  would 
not  be  conclusive^  in  bar  of  a  conviction,  (x) 

The  statute  provides,  however,  that  in  an  indictment  agaiQst  a  persoD 
for  receiving  or  buying  stolen  goods,  it  shall  not  be  necessary  to  aver,  nor 
on  the  trial  to  prove  that  the  principal  who  stole  the  goods  has  been  con- 
victed, (y) 

If  on  the  accessary  being  brought  before  the  magistrate,  it  appear  be- 
yond  all  doubt  that  the  principal  is  dead  without  having  been  convicted, 
or  that  he  has  been  acquitted,  the  accessary  should  perhaps  be  discharged. 
But  if  there  is  any  doubt  about  the  fact,  and  there  is  probable  ground  for 
believing  that  the  accessary  is  guilty,  the  magistrate  should  not  discharge, 
but  should  secure  him  ;  so  that  the  whole  subject  may  undergo  a  delibe- 
rate and  full  investigation  before  the  proper  tribunal 

An  accessary  before  or  after  the  fact  may  be  indicted,  tried,  convicted 
and  punished,  notwithstanding  the  principal  felon  may  have  been  par- 
doned, or  otherwise  discharged,  after  his  conviction,  (z)  Accessaries  after 
the  fact  may  be  tried  with  their  principals,  or  separately,  after  the  prin- 
cipal has  been  convicted.(a) 

Accessaries  after  the  fact  to  kidnapping  are  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  six  years;  or  in  a  county  jail  not 
exceeding  one  year ;  or  by  a  fine  not  exceeding  8500,  or  by  both  such 
fine  and  imprisonment,  (fr) 

Indictment.']  Where  the  principal  and  accessary  are  indicted  together, 
the  indictment,  after  charging  the  principal  offence  to  have  been  commit- 
ted by  the  principal,  should  aver  that  the  defendant  knowing  the  offender 
to  have  commited  a  felony,  did  feloniously  conceal  him,  or  give  him  aome 


(u)  1  Hale»8  P.  C.  613.    Arch.  Cr.  PI.        («)  13  Wend.  592. 

10.     Fogt.  345.  (y)  2  R.  S.  680,  §  72. 

(jo)  1  Hale,  623.    2  Hawk.  P.  C.  ch.        (z)  Id.  727,  §  49. 


45.    8  Mais.  R.  126.    16  id.  423.        la)  1  Hale,  623. 
1  Murphy,  270.    2  Bailey,  66.  (6)  2  R.  S.  665,  §  81. 

(w)  16  Mast.  Rep.  428. 
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other  aid,  with  intent  that  such  offender  might  avoid  or  escape  from  ar- 
rest, trial,  conviction  or  puniohment.(c) 

An  indictment  against  an  acc«.jsary  after  the  fact,  the  principal  having 
been  convicted,  should,  after  reciting  the  fact  of  the  indictment  against 
the  principal  for  a  felony,  and  of  his  convietion  upon  it,  charge  that  the 
defendant  well  knowing  that  the  principal  had  committed  such  felony, 
did  feloniously  conceal  or  aid  him,  &A,{d) 

Venue.']  The  revised  statutes  provide  that  an  indictment  against  an 
accessary  to  any  felony  may  be  found  in  the  county  where  the  offence  of 
such  accessary  shall  have  been  committed,  notwithstanding  the  principal 
offence  was  committed  in  another  county ;  and  that  the  like  proceedings 
shall  be  had  thereon,  in  all  respects,  as  if  the  principal  offence  bad  been 
committed  in  the  same  county,  (e) 

Evidence.']  If  the  principal  has  been  convicted,  the  record  of  his 
conviction,  or  an  examined  copy,  will  be  conclusive  evidence  of  such 
conviction  having  taken  place,  and  prima  facie  evidence  also  of  the  guilt 
of  the  principal  as  to  the  offence  of  which  he  was  convicted.(/)  And 
the  burthen  of  proof  rests  on  tho  accessary,  not  merely  that  it  is  ques* 
tionable  whether  the  principal  ought  to  have  been  convicted,  but  that  he 
clearly  ought  not  to  have  been  convicted. (^)  But  it  is  not  conclusive ; 
and  the  accessary  may  avail  himself  of  every  matter,  both  of  law  and 
fact,  to  controvert  the  guilt  of  the  principal.  (A)  The  magistrate,  howev- 
er, we  think,  so  far  as  the  preliminary  duty  to  be  performed  by  him  is 
concerned,  should  not  enter  upon  this  question  of  the  principal's  guilt  or 
innocence,  when  a  record  of  conviction  is  produced.  But  we  would  ad- 
vise him,  in  all  cases,  to  treat  the  record  practically  as  conclusive,  and 
leave  the  accessary  to  disprove  tho  principal's  guih,  at  the  trial,  if  he  is 
able  to  do  so. 

Where  the  principal  and  accessary  are  indicted  together,  it  is  neces- 
sary to  prove  the  principal  guilty  of  tho  offence  charged,  as  in  ordinary 
cases.  It  must  also  be  proved  that  the  accessary  concealed,  relieved,  or 
assisted  the  principal,  after  theJelony  was  committed ;  and  that  he  knew 
at  the  time  he  did  so,  that  the  felony  had  been  committed  by  the 
principal,  (t) 


(c)  Matt.  Dig.  Cr.  L.  420.    2  R.  S.  (g)  10  Pick.  477. 

699,  §7.  (Ji)   Fo,t.    iij-    3^\     1   T.--^-^,   ^^S, 

(4)  2  R.  S.  699,  §  7-     Matt.  Dig.  420.  323  and  uoti,,  5J9.     Koscoe's  or.  Lv. 

(«)  2  R.  S.  727,  §  48.  172,  173.    But  see  2  Whee.  Cr.  Ca.  325. 

(/)  Roscoe'g  Cr.  fiv.  172.    10  Pick.  (»)  3  Peer  Wmg.  439.    Matt  Dig.  12. 
Rep.  477.    2  Bailey,  35, 66. 
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The  statutory  provisicms  respecting  the  evidence  of  a  farmer  conviciion^ 
so  far  as  they  relate  to  principals  and  accessaries,  are  as  follows : 

A  copy  of  the  minates  of  any  conviction,  with  the  sentence  of  the  court 
thereon,  entered  by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in 
whose  custody  such  minutes  shall  be,  under  his  official  seal,  together  with 
a  copy  of  the  indictment  on  which  such  conviction  shall  have  been  bad, 
certified  in  the  same  manner,  shall  *be  evidence  in  all  courts  and  places 
of  such  conviction,  in  all  cases  in  which  it  shall  appear  by  the  certificate 
of  the  clerk,  or  otherwise,  that  no  record  of  the  judgment  on  such  con- 
viction, has  been  signed  and  filed.  (A) 

Where  a  record  of  such  conviction  has  been  signed  and  filed,  the  re- 
cord itself,  or  an  examined  or  certified  copy  must  be  produced.  (/) 


(fc)  2  R.  S.  789,  §  10.  (0  Anta,  267. 
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CHAPTER  I. 

Z&hut  t%  an  Xnlrfctment,  nxa  Mien  ft  Ue«. 

An  indictment  is  a  criminal  prosecution  at  the  suit  of  the  people^  on 
\he  written  accusation  of  one  or  more  person  or  persons,  preferred  to  the 
grand  jury  against  one  or  more  person  or  persons,  and  presented  by  the 
grand  jury  to  the  court.(a) 

-,  ■  -  -      -        ^  -  -  -  —  -  —       ...        I 

(a)  2Hawk.  RC.  cb.S5,  8. 1. 
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In  strict  legal  parlance,  an  indictment  is  not  so  called  until  it  has  been 
found  '^a  true  bill,''  by  the  grand  jury.  Before  that,  it  is  termed  a  bill  only.(fr) 

By  the  revised  statutes,  it  is  provided  that  not  more  than  twenty-three, 
nor  less  than  sixteen,  shall  be  sworn  on  the  grand  jury.(c)  No  indict- 
ment can  be  found  without  the  concurrence  of  at  least  twelve  grand 
jurors.     But  if  twelve  agree,  it  is  sufficient,  though  the  rest  dissent.(J) 

When  such  an  accusation  is  found  by  the  grand  jury,  without  any  bill 
brought  before  them,  and  afterwards  reduced  to  a  formed  indictment,  it 
is  called  a  presentment,  (e)  And  when  it  is  found  by  jurors  returned  to 
inquire  of  that  particular  offence  only  which  is  indicted,  it  is  properly 
called  an  inquisition.  (/) 

An  indictment  lies  for  all  treasons  and  felonies ;  for  misprisons  of  trea- 
son and  felony ;  for  all  contempts ;  disturbances  of  the  peace ;  all  op- 
pressions ;  and  all  other  misdemeanors  of  a  public  evil  example  ;{g)  for 
blasphemies  against  God,  the  christian  religion,  or  the  holy  scriptures ; 
impostures  in  religion ;  open*'and  scandalous  breaches  of  morality ;  for 
such  acts  as  tend  to  the  prejudice  of  the  community ;  seditious  writings 
and  practices ;  or  such  acts  or  attempts  as  tend  to  endanger  the  consti- 
tution, or  bring  the  goverment  into  contempt ;  or  to  corrupt,  nuslead, 
and  pervert  public  justice ;  or  to  prejudice  the  public  good(A) 

In  general  the  offence  must  be  of  a  public  nature,  or  tend  to  an  offence 
of  a  public  nature — as  to  a  breach  of  the  peace.  Injuries  of  a  private 
nature  are  not  indictable  unless  they  in  some  way  affect  the  pubric.(t) 
Yet  refusing  or  neglecting,  when  the  party  is  bound  by  contract,  to  pro- 
vide sufficient  food  or  necessaries  for  an  infant  of  tender  age,  whether 
child,  servant  or  apprentice,  so  that  its  health  is  injured,  is  an  indictable 
misdemeanor.  (A)  A  mere  private  injury  to  an  individual  is  not,  in  gene- 
ral, indictable,  however. (/) 

As  to  offences  against  statutes,']  If  a  statute  specify  a  mode  of  pro- 
ceeding diSerent  from  that  by  indictment,  then  if  the  matter  were  already 
an  indictable  offence  at  common  law,  and  the  statute  introduced  merely 
a  different  mode  of  prosecution  and  punishment,  the  prosecutor  has  still 
the  option  of  proceeding  by  indictment  at  common  law,  or  in  the  mode 
pomted  out  by  the  statute,  (m) 

Where  a  statute  adds  a  further  penalty  to  an  offence  prohibited  by  the 


(6)  Arch.  Cr.  PI.  64.  (A)  Id.  ib. 

(c)  2  R.  S.  724,  §  26.  (t)  Id.  ib. 

(d)  Id.  726,  §  36.    2  Hale,  161.  (k)  Russ.  &  Ry.  C.  C.  20. 

<)  2  Hawk.  ch.  26,  §  1.  (I)  Matt  Dig.  257.    Ante,  p.  208. 

J  Bac.  Abr.  tit  Indictment,  0.  2       (m)  2  Burr.  799.    2  Salk.  460.    15 


Hale,  ch.  19.  Wend.  267.    2  Cowp.  648. 

(C)  2  Hawk.  P.  C.  ch.  25»  s.  24. 
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common  law,  and  prescribes  a  partial  remedy  by  a  summary  pro- 
ceeding, in  that  case  either  method  may  be  pursued. (n)  The  true  rule 
of  distinction  seems  to  be,  that  where  a  statute  prescribes  a  particular 
method  of  punishing  an  offence  which  was  before  punishable,  the  latter 
remedy  is  cumulative  and  does  not  take  away  the  former ;  but  where  an 
act  not  before  punishable,  is  by  a  statute  made /or  the  future  punisliable, 
and  a  particular  mode  of  proceeding  is  prescribed,  that  mode  must  be  speci- 
ifically  pursued,  (o)  Thus  where  the  offence  is  created  by  statute,  or  the 
statute  declares  a  common  law  offence  committed  under  peculiar  circum- 
stances, not  necessarily  included  in  the  original  offence,  punishable  in  a  dif- 
ferent manner  from  what  it  would  be  punished  without  such  circumstances; 
or  where  the  nature  of  the  common  law  ofifence  is  changed  by  statute  from 
a  lower  to  a  higher  grade,  as  where  a  misdemeanor  is  declared  a  felony, 
the  indictment  must  be  drawn  in  reference  to  the  provisions  of  the  statute, 
and  conclude  against  the  form  of  the  statute.  But  where  the  statute  is  only 
declaratory  of  what  was  previously  an  offence  at  common  law,  without 
adding  to  or  altering  the  punishment,  the  indictment  need  not  conclude 
against  the  form  of  the  statute. (/>) 

And  it  is  a  general  rule  that  the  adding  accumulative  penalties  in  sub- 
sequent statutes  does  not  repeal  former  statutes,  (g) 

The  revised  statutes  contain  a  provision  that  when  the  performance  of 
an  act  is  prohibited  by  any  statute,  and  no  penalty  for  the  violation  of 
such  statute  is  imposed,  either  in  the  same  section  containing  such  prohi- 
bition, or  in  any  other  section  or  statute,  the  doing  such  act  shall  be 
deemed  a  misdemcanor.(r)  Hence  it  follows,  that  if  in  the  same  section, 
or  in  any  other  section  or  statute,  a  penalty  is  imposed  for  the  violation 
of  such  statute,  an  action  at  law  for  such  penalty  is  the  exclusive  remedy 
for  such  violation,  and  no  indictment  will  lie. 

Against  corporations."]  An  indictment  lies  against  a  corporation  quasi 
a  corporation,  for  neglecting  to  do  what  the  common  good  requires ;  as 
where  the  corporation  of  a  city  have  power  to  direct  the  excavating, 
deepening  or  cleansing  of  a  basin  connected  with  a  river,  and  neglect  to 
take  the  proper  measures  in  that  respect,  whereby  the  air  becomes  in- 
fected by  noisome  and  unwholesome  stenches  and  a  nuisance  is  cre- 
ated.(^) 

See  further  as  to  indictments,  and  in  what  cases  they  will  lie,  ante 
208,  et  seq. 


(n)  3  Bam.  &Ald.  161.  2  Stark.  536.        (q)  I  Cowp.297. 

(0)  2  Burr.  806.  (r)  2  R.  S.  696,  6  39. 

ip)  U  Wend.  159.  (a)  11  Wend.  539. 
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CHAPTER  n. 

IPreferrfnot  iffttMno,  ana  ^ttBtntmtnt. 

In  most  cases,  the  district  attorney,  on  being  furnished  with  the  par- 
ticulars of  the  offence  by  the  prosecutor,  will  draw  the  indictment.  But 
in  cases  where  more  than  ordinary  care  may  be  requisite  in  framing  the 
indictment,  it  may  be  drawn  by  any  other  counsel,  (a)  The  names  of 
the  witnesses  intended  to  be  examined  before  the  grand  jury  should  be 
endorsed  on  the  indictment. (fr) 

Preferring.']  The  indictment  is  next  taken  by  the  district  attorney  to 
the  grand  jury,  and  preferred  before  them.  But  two  indictments  for  the 
same  offence,  one  for  a  felony  under  a  statute,  and  another  for  a  misde- 
meanor at  common  law,  ought  not  to  be  preferred  or  found  at  the  same 
time.(c) 

The  witnesses  being  called  in,  are  examined  (on  oath)  by  the  grand 
jury,  or  with  their  consent  by  the  district  attomey.(rf)  The  grand  jury 
should  require  the  same  evidepce,  written  and  parol,  as  may  be  necessa- 
ry to  support  the  indictment  at  the  trial.  They  are  not,  however,  usual- 
ly very  strict  as  to  the  documentary  evidence ;  they  often  admit  copies 
where  the  originals  alone  are  evidence ;  and  sometimes  even  evidence 
by  parol  of  a  matter  which  should  be  proved  by  written  evidence.  But 
as  they  may,  and  in  general  should,  insist  on  the  same  strictness  of  proof 
as  must  be  observed  at  the  trial,  it  is  prudent  in  all  cases  to  be  provided, 
at  the  time  the  bill  is  preferred,  with  the  same  evidence  with  which  it  is 
intended  afterwards  to  support  the  indictment. (e) 

It  seems  that  the  defendant  has  no  right  to  have  a  counsel  or  attorney! 
or  any  person  skilled  in  the  law,  present  before  the  grand  jury  as  an  ad- 
vocate on  his  behalf;  it  being  only  a  preliminary  investigation,  and  not 
conclusive  on  him.(/) 


(a)  Arch.  Cr.  PI.  63.  («)  Arch.  Cr.  PI.  63. 

(6)  Id.  ib.    Russ.  k  Ry.  C.  0. 401.  (/)  1  Bam.  &  Cress.  37,  51.    10  id. 

(c)  1  Leach,  688.  237. 

(d)  8  Chit.  Bum,  864.    MtU.  Dig. 
281. 
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The  itatute  provides,  thai  a  person  held  to  answer  to  any  crimbal 

chai]ge  may  object  to  the  competency  of  any  one  summoned  to  serve 

as  a  grand  jmror,  before  he  is  sworn,  on  the  ground  that  he  is  the 

prosecutor  or  complainant  upon  any  charge  against  such  person,  or  that 

lie  is  a  witness  on  the  part  of  the  prosecution,  and  has  been  subpcsnaed 

or  bound  in  a  recognizance  as  such ;  and  if  such  objection  be  established, 

the  person  so  summoned  shall  be  set  aa\de.{g)    But  no  challenge  to  the 

array  of  grand  jurors,  or  to  any  person  summoned  to  serve  as  a  grand 

jaror,  shall  be  allowed  in  any  other  cases.(A) 

The  court,  however,  would  doubtless  have  the  power,  of  its  own  ae«* 

^^    cord,  to  set  aside  a  person  returned  as  ^  grand  juror,  against  whom  a 

I    complaint  for  a  criminal  offence  was  intended  to  be  preferred  before  the 

m:    grand  j«^- 

^.      And  neither  the  prosecutor  or  a  witness  in  support  of  the  prosecution, 

^     if  be  happens  to  be  a  member  of  the  grand  jury,  should  be  permitted  to 
vote  on  the  question  of  finding  an  indictment,  or  be  present  when  the 
^.     Tote  is  taken. 

J .        Subpoenas  for  witnesses  in  support  of  any  prosecution  may  be  issued 
. .     and  signed  by  the  district  attorney,  without  the  seal  of  the  court    And 
^j^    the  attendance  of  such  witnesses  may  be  compelled  in  the  same  manner 
u  io  civil  causes.(t) 

Finding.^  After  the  evidence  has  been  gone  into,  if  a  majority,  (at 
least  twelve)  of  the  grand  jury  consider  the  charge  suflSciently  proved, 
their  clerk  (or  the  foreman)  will  endorse  on  the  indictment  **a  true 
bill  f(k)  but  if  they  consider  otherwise,  then,  "  no  true  bill,"  or  "  not 
iboiid.''(/)  It  seems  agreed,  that  the  grand  jury  may  not  find/xirt  of  an 
indictment  to  be  true  and  part  false ;  but  must  either  find  a  true  bill,  or 
ignoramus  for  the  whole ;  and  if  they  take  upon  themselves  to  find  it 
specially  or  conditionaUyf  or  to  be  true  for  part  only,  and  not  for  the 
rest,  the  whole  is  void,  and  the  party  cannot  be  tried  upon  it,  but  ought  to 
be  indicted  anew.(m) 

But  where  there  are  two  counts  in  the  indictment,  as  one  for  a  riot, 
and  another  for  an  assault,  the  same  may  be  considered  as  two  distinct 
indictments,  and  the  jury  may  aflirm  the  bill  as  to  one,  and  reject  it  as  to 
the  other,  (n)  And  where  a  bill  is  presented  for  murder,  they  may  find  a 
true  bin  for  manslaughter  only.(o)    But  upon  an  indictment  for  murder 


ar)2R.S.724,§27.  <0.  Aro^- C/- ^l- ¥•    Matt  Dig.  881. 


I 


§  28.  (m)  S  Hawk.  ch.  26,  i.  3.    Ydr.  50. 


,i)  Id.  739,  §  «3.  64.  (n)  1  Cowp.  326. 

k)  Id.  796,  §  86.  (o)  8  Chit  Bam.  856. 
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against  A.  and  B.»  they  cannot  find  a  true  bill  agaiimt  A.,  and  as  to  B. 
manslaugter  only  \{f)  for  if  it  were  murder  in  A.,  it  coMd  not  bo  OMvely 
manslaughter  in  B.  They  m^ht,  howerer,  find  a  true  ibill  as  to  A.,  and 
ignoramus  as  to  B.{q)  So,  upon  an  indictment  for  murder,  they  cannot 
find  ^  a  true  bill,  se  defendendo  ;(ry  for  the  ofience  charged  is  a  felony— « 
the  oflfence  found  is  not{s) 

tf  the  bill  be  not  found,  or  if  the  indictment  be  defective,  a  new  and 
more  regular  one  may  be  framed  and  sent  to  the  same  or  another  grand 
jury  ;(t)  or  the  court  may  order  it  to  be  quashed  and  another  preferred. 
The  mere  insufficiency,  therefore,  of  the  finding,  afibrds  no  future  indem- 
nity  to  the  party  indicted.(ti) 

If  a  bin  be  thrown  out,  (upon  the  merits,)  it  cannot  be  preferred  again 
to  the  same  grand  jury  durbg  the  same  assizes  or  sessions ;  but  it  may 
be  preferred  at  the  next  sessions,  if  no  time  be  limited  for  preferring  it, 
or  if  such  time  has  not  elapsed,  (t;) 

In  tohat  courts  indictments  may  be  found.]  In  this  state,  indictments 
can  only  be  found  in  courts  of  oyer  and  terminer  and  general  sessions  of  the 
peace,{w)  and  in  the  mayor^s  court  of  the  city  of  Albany, {x)  And  these 
prorisioDs  of  the  statute  extend  to  indictments  for  all  ofiences  committed 
or  triable  in  the  county  in  which  the  court  is  held.(y)  The  mayor's  court 
of  the  city  of  Albany,  however,  only  has  jurisdiction  over  crimes  and 
misdemeanors  arising  within  the  dty  of  Albany.  ();)< 

Receivers  of  stolen  goods  may  be  indicted  and  tried  in  any  county 
where  they  received  or  had  such  property;  notwithstanding  the  theft 
was  committed  in  another  county.(a) 

Within  what  time  indictments  must  be  found.]  The  revised  statutes 
provide,  that  indictments  for  murder  may  be  found  at  any  time  after  the 
death  of  the  person  killed.  In  all  other  cases,  indictments  must  be  found 
and  filed  in  the  proper  court  within  three  years  after  the  commission  of 
the  ofience.  But  the  time  during  which  the  defendant  shall  not  have 
been  an  inhabitant  of,  or  usually  resident  within  this  state,  shall  not  con* 
stitute  any  part  of  the  limitation  of  three  year8.(ft) 

Finding  two  indictments  for  same  matter.]  By  the  revised  statutes  it 
is  also  provided,  that  if  there  be  at  any  time  pending  against  the  same 
defendant  two  indictments  for  the  same  ofience  ;  or  two  indictments  for 


(p)  Matt.  Dir.  Cr.  L.  281.  1  Ro.  R.        (v)  Arch.  Cr.  PI.  65.    Matt  Dir.  282. 
407.    Arch.  Cr.  PI.  65.  (w)  2  R.  S.  205,  §  29.    Id.  208,  §  5. 

(a)  Id.  ib.    Cro.  Car.  464.  (x)  Id.  2d  ed.  147,  §  4. 

(r)  2feo.  Rep.  52.  (y)  Id.  205,  §  29.    Id.  208,  §  5. 

(«)  Arch.  Cr.  PI.  89.  (i)  Id.  2d  ed.  147, 1 4. 


(0  4  Black.  CosB.  305.  (a)  Id.  lit  ed.  726,  §48. 

(tt)  1  Chit  Cr.  L.  325.  (6)  Id.  ib.  §  37. 
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the  same  matter,  although  chai^ged  as  different  offences,  the  indictment 
first  found  shall  be  deemed  to  be  superseded  by  such  second  indictment, 
and  shall  be  quashed. (c) 

The  supreme  court  have  decided,  under  this  section  of  the  statute,  that 
a  previous  indictment  for  the  same  offence  is  no  bar  to  a  second  indict- 
ment, although  upon  the  first  the  defendant  has  been  arraigned  and  has 
pleaded.(£2)  It  has  also  been  decided,  that  after  a  conviction,  an  indict- 
ment will  not  be  quashed  on  the  ground  that,  during  the  pendency  of  the 
trial,  a  second  indictment  for  the  same  offence  was  found  by  the  grand 
jury.(e)  The  mere  finding  of  a  second  indictment  is  not,  j^er  ^,  a  super- 
sedeas to  the  first  indictment.  A  moti6n  to  quash  must  be  made,  and 
made  too  before  the  trial  on  the  first  indictment  has  commenced.  At  all 
event,  before  the  cause  is  submitted  to  the  jury.(/)  Nor  is  an  indict- 
ment for  forging  a  check  on  a  bank  in  the  name  of  A.  B.,  superseded  by 
an  indictment  subsequently  found  charging  the  same  party  with  person- 
ating A.  B.,  and  in  such  assumed  character  receiving  a  sum  of  money, 
although  the  money  be  alleged  to  have  been  received  from  the  same 
individual  alleged  in  the  first  indictment  to  have  been  defrauded  by  hieans 
of  the  check,  and  the  amount  thereof  corresponds  with  the  sum  received 
by  means  of  the  check,  (g^) 

A  similar  rule  as  regards  a  plurality  of  indictments  exists  at  common 
law.  Thus  where  several  indictments  for  misdemeanors  are  found,  be- 
ing substantially  for  the  same  offence,  the  court  will  compel  the  prosecu- 
tor to  elect  one  and  abandon  the  others.  (A) 

Presentment']  Indictments  found  by  a  grand  jury  must  be  presented 
by  their  foreman,  in  their  presence,  to  the  court,  and  shall  be  there  filed 
and  remain  as  public  records ;  but  such  as  are  found  against  any  person 
for  a  felony,  not  being  in  actual  confinement,  shall  not  be  open  to  the  in- 
spection of  any  person  except  the  district  attorney,  until  the  defendants 
tberem  respectively  shall  have  been  arrested,  (t)  And  any  person  dis- 
closing the  fact  of  such  indictment  having  been  found  against  a  person 
for  a  felony,  not  in  actual  confinement,  is  to  be  deemed  guilty  of  a  mis* 
deoieanor.(A) 


(c)  2  R.  S.  726,  §  42.  (g)  12  Wend.  425. 

(d)  14  Wend.  9.   See  also  2  Hawk.  cb.  (h)  2  Moo.  k,  Rob.  297. 
34,  §1.  (i)  2  R.  S.  726,  §  88. 

(<)  20  Wend.  108.  Ck)  Id.  ib.  §  $9, 40. 
(/)  M.  ib. 
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CHAPTER  ni. 

€Bfeneral  requfsftfs  of  an  xmifctment* 

1st.  It  must  be  certain.  The  indictment  should  be  framed  with  suffi- 
cient certainty  to  identify  the  offence,  lest  the  grand  jury  find  a  bill  for 
one  offence,  and  the  defendant  be  tried  for  another ;  also,  that  the  pris- 
oner may  know  what  accusation  he  has  to  answer — ^that  'the  jury  may- 
be able  to  deliver  a  verdict  upon  it — that  the  court  may  be  able  to  give 
judgment  and  award  the  punishment  which  the  law  prescribes;  also, 
that  the  prisoner  may  plead  his  conviction  or  acquittal  in  bar  of  subse- 
quent proceedings  for  the  same  offence,  (a) 

The  degree  of  certainty  must  be  as  great  as  the  case  will  admit.(6) 
The  charge  must  be  special ;  therefore,  to  say  a  common  highwayman, 
defamer,  disturber  of  the  peace,  &c.  is  not  good.(c)  Nor  to  say  divers 
scandalous,  threatening,  and  contemptuous  words ;  fur  the  words  ought 
to  be  set  forth,  (d)  But  there  are  some  excepted  cases,  as  on  a  charge  of 
being  a  common  scold,  barrator,  keeper  of  a  common  bawdy  house,  &c.(e) 
It  ought  to  be  as  certain  as  a  declaration ;  for  all  rules  in  civil  plead- 
ings apply  to  criminal  accusations.  (/)  Therefore,  if  the  indictment  ap- 
ply to  either  of  two  different  definite  offences,  and  does  not  specify  which, 
it  is  bad  ;{g)  for  it  ought  to  be  certain  to  every  intent,  without  intcnd- 
nient  to  the  contrary. (A)  But  mere  matter  of  inducement  does  not  re- 
quire so  much  certainty  as  the  gist  of  the  offence.(i) 

2d.  It  must  be  explicit.  So  the  charge  must  be  sufliciently  explicit 
to  support  itself;  for  nothing  more  can  be  included  in  it  than  is  ex- 
pressed.(Ar) 


(a)  Matt.  Dig.  266.    Cowp.J682,  683.  (/)  2  Stra.  904. 

5  T.  R.  611,  623.    2  id.  586.    1  Leach,  (g)  Rj.  &  Moo.  C.  C.  158. 

429.    2  Maule  &  Selw.  886.  (A)  Cro.  Eliz.  490. 

(6)  1  Chit.  Hep.  698.    2  Bam.  &  Ald«  (t)  1  Ventr.  170.    Com.  Dig.  ladict- 

204.  ment,  (6.  5). 

(c)  2  HaU,  182.  (k)  2  Burr.  1127.    2  Maule  k,  Selw. 

(d)  2  Stra.  699.  881.    5  Bam,  &  Creis.  246. 

(e)  2  Hawk.  P.  0.  eh.  9§,  s.  57,  59. 
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Sd.  The  charge  must  not  be  repugnant  in  a  material  matter.(0  But 
averments  altogether  superfluoug  and  immateriaiy  seldom  prejudice ;  for 
if  the  indictment  can  be  supported  without  the  words  which  are  bad,  they 
may,  on  arrest  of  judgment,  be  rejected  as  surplusage.(m) 

4th.  It  must  be  positive  and  not  by  recital.  The  oflfence  must  be 
charged  positively,  and  not  by  recital.  Therefore,  the  words  ''that 
whereas,"  render  it  invalid,  (n)  But  in  an  indictment  on  a  conviction, 
the  conviction  may  be  set  forth  shortly ;  and  mere  matter  of  inducement 
may  sometimes  be  set  forth  by  recitaL(o)  So  may  the  order  of  a  justice, 
on  an  indictment  for  disobeying  it.(p) 

5th,  It  must  not  be  expressed  disjunctively^  as  **  murdered  or  caused  to 
be  murdered  f{g)  nor  argumentativdyt  or  by  way  of  inference^  but  ex- 
pressly and  po8itiveIy.(r) 

6th.  U  must  not  be  double.{s)  Yet  in  burglary,  it  is  usual  to  charge 
that  the  defendant  broke  and  entered,  with  intent  to  commit  a  felony, 
and  also  that  he  committed  the  felony  intended.  Laying  several  overt 
acts  in  a  count  for  high  treason,  is  not  duplicity  ;(t)  and  the  same  as  to 
conspu^cy^  That  the  defendant  published  and  caused  to  be  published, 
is  not  double ;  nor  is  chai^g  a  man  with  one  endeavor  to  commit  two 
offences  ;{u)  or  with  a  battery  upon  two  or  more  persons.(t;)  So,  a 
count  in  an  indictment  for  selling  spirituous  liquors  without  license,  charg* 
iog  the  sale  of  divers  quantities  of  diflerent  sorts  of  liquors,  to  divers  per- 
sons unknown,  cannot  be  objected  to  on  error,  as  a  count  embracing 
more  than  one  offence.  The  whole  will  be  deemed  a  single  transaction. 
The  public  prosecutor,  however,  on  such  a  count,  may  be  confined  to 
the  proof  of  a  single  offence,  (u?)  And  it  seems  that  duplicity  is  cured  by 
pleading  over,  (x) 

What  need  not  be  stated.  Presumptions  of  law  ;(y)  and  facts  of  which 
the  court  will  ex  officio  take  notice,(z)  need  not  be  stated.  Nor  need 
03acIiiaiaBiy>f  law.  It  suffices  to  state  the  facts ;  the  court  will  draw 
the  inference.(a)    NoLneed  mere  mat  ^raof  evidence,  unless  it  alters 


(0  5  EMt,  854.  (0  Kelyog,  8. 

(w)  1  Leach,  474.    1  T.  R.  322.    2  (u)  1  Bos.  &  Pul.  181. 

Hawk.  ch.  25,  8.  65.    1  Chit.  Cr,  L.  281.  (v)  Matt.  Dig.  267. 

(n)  2  Stra.  900,  n.  (1).    2  Ld.  Raym.  (to)  17  Wend.  405. 

63.    1  Chit.  Cr.  L.  2fl&.  (x)  Matt.  Dig.  267. 

(0)  2  U.  Raym.  1196,  920.  (y)  4  Maule  &  Selw.  105.    2  Wilt. 

)  Matt.  Dig.  266.  147. 


8 


^q)  2  Hawk.  ch.  25,  •.  58.  {«)  Rufi.  &  Ry.  C.  C.  448. 

(r)  1  Salk.  373.  (a)  2  Leach,  941. 

(f )  See  post,  Ch.  V. 
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the  oflbnee  i{b)  nor  any  matter  of  defence*  which  in  reaion  mt^st  come 
from  the  defendant,  and  need  not  be  stated  by  the  pro8ecutor.(c)  Nor 
18  it  necessary  to  negative  matter  which  may  be  given  in  evidence  by 
the  defendant  in  his  justification.  (J) 

Facts  which  lie  more  particularly  within  the  defendant's  than  the  pro- 
secutor's knowledge,  need  not  be  stated  with  more  certainty  than  to  a 
common  intent(e}  If  notice  be  necessary  to  raise  the  duty  which  the 
defendant  is  alleged  to  have  broken,  it  should  be  averred ;  but  when 
knowledge  must  be  presumed,  and  the  event  Hes  alike  in  the  knowledge 
of  all  men,  it  is  never  necessary  to  allege  or  prove  it(/)  If  a  request 
or  demand  be  necessary  to  complete  the  offence,  it  must  be  stated.(^) 

And  where  an  evil  intent  is  required  to  constitute  an  act  a  crime,  it 
must  be  alleged  and  proved.  (A)  But  if  the  intention  be  divisible,  it  will 
suffice  to  prove  that  part  necessary  to  constitute  the  offence.(i) 

In  an  indictment  for  selling  spirituous  liquors  without  licen^,  it  is  not 
necessary  to  specify  the  names  of  the  persons  to  whom  the  sales  were 
made.  (A) 

Improper  to  state  unnecessary  matter.']  Unnecessary  matter  should 
not  be  inserted.  It  frequently  throws  a  greater  burthem  of  proof  on  the 
prosecutor  than  the  law  requires,  and  is  both  censurable  and  dangerous. 
Still  less  should  things  be  stated  that  are  repugnant,  inconsistent  or  ab- 
surd. (Z)  So  it  is  reprehensible  as  well  as  unnecessary  to  magnify  tri- 
fling ofiences,  as  for  a  small  assault  where  little  or  no  bodily  harm  was 
done,  to  allege  that  such  a  one,  with  swords,  staves,  and  pistols,  beat, 
bruised,  and  wounded  him,  so  that  his  life  is  greatly  despaired  of;  and 
the  like.  If  an  indictment  be  vexatiously  long  the  court  will  refer  it  to 
the  master,  and  sometimes  make  the  clerk  of  the  peace  pay  the  costs  of 
the  unnecessary  matter.(m) 

Effect  of  the  voant  of  general  requisites.]  If  any  fact  orx^ircumstaace 
which  is  a  necessary  ingredient  in  the  offence  be  omitted,  or  stated  with- 
out sufficient  certaintjr^jtjritjates  the  indictment,  and  the  defendant  may 
deniuSl^novei^Erres^^ud^       or  bring  a  writ  of  error.(n) 

Every  fact  and  circumstance  which  is  not  a  necessary  ingredient  in 
the  offence  may  be  rejected  as  surplusage,  and  need  not  be  proved  at 


»^' 


h)  1  Stra.  139, 140.    2  Bam.  &  Aid.  Qt)  2  Stark.  N.  P.  Oas.  245.    Russ.  St 

i.  Ry.C.C.446. 

(c)  5  T.  R.  84.    2  Leach,  580.  (t)  3  Stark.  62,  35. 

._     —    .  wij-   ■  — 


id)  2  East,  19,  20.  2  Burr.  1036.    2       (h)  17  Wend.  475. 
•    -"X).  (l)  2  Leach,  660. 

.  R.  607.  (m)  1  Out.  Cr.  L.  293. 

621.  In)  5  East's  Rep.  304.    2  Hale,  184. 


Leach,  ^.  (l)  2  Leach,  660 

{g)  8  East,  52,  53.    1  T.  R.  316.  2  t!^R.  581 
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the  trial ;  nor  will  a  defect  in  the  manner  of  stating  such  matter  vitiate 
the  indictment  (o)  But  where  an  unnecessary  allegation  is  descriptive 
of  some  ingredient  in  the  offence,  and  not  merely  of  drcumstances  of 
aggravation,  it  is  material  and  relevant  and  cannot  be  rejected  as  sur- 
plasage.(/)) 

By  the  revised  statutes  it  is  provided  that  no  indictment  shall  be  deem- 
ed invalid,  nor  shall  the  trial,  judgment,  or  other  proceedings  thereon  be 
aflected,  1.  By  reason  of  having  omitted  the  addition  of  the  defendant's 
title,  occupation,  estate,  or  degree ;  or  by  reason  of  the  mis-statement  of 
any  such  matter,  or  of  the  town  or  county  of  his  residence,  where  the 
defendant  shall  not  be  misled  or  prejudiced  by  such  mis-statement ;  or 
2.  By  the  omission  of  the  words  **  with  force  and  arms,"  or  any  words  of 
similar  import ;  or  3.  By  reason  of  omitting  to  charge  any  offence  to 
have  been  committed  contrary  to  a  statute,  or  contrarjr  to  several  stat- 
utes, notwithstanding  such  offence  may  have  been  created,  or  the  pun- 
ishment thereof  have  been  declared,  by  any  statute  ;  or  4.  By  reason  of 
any  other  defect  or  imperfection  in  matters  of  form,  which  shall  not  tend 
to  the  prejudice  of  the  defendant.  (;) 

Under  this  latter  clause  of  the  statute  it  has  been  decided  that  an  in- 
dictment is  good  if  it  contain  the  substance  of  the  offence,  with  the  cir- 
eomstances  necessary  to  render  it  intelligible,  and  inform  the  defendant 
of  the  allegations  against  him.(r) 


(o)  4  Co.  41,  a.  5  Id.  121,  b.  8  Stark.       (9)  2  R.  S.  728,  §  52. 
26:  (r)  5  Wend.  271. 

(p)  8  Chit  Bum.  827. 
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CHAPTER  IV. 

&t  tiie  totm  uvea  seberal  parts  o{  hh  XtOiCctment. 

When  the  record  of  the  court  where  an  indictment  is  tried  is  made 
up,  or  when  it  is  returned  to  a  certiorari,  the  indictment  is  preceded  by 
a  kind  of  preamble  called  the  captvm,  which  shows  the  time  and  place 
where  and  before  whom,  the  trial  was  had,  and  the  names  of  the  grand 
jury  who  made  the  presentment  It  constitutes  no  part  of  the  indict- 
ment.(a)    A  mistake  in  it  may,  in  general,  be  amended.(6) 

Where  an  indictment  found  at  the  sessions  is  removed  into  the  su- 
preme court  by  certiorari^  with  a  caption  stating  that  the  grand  jury 
were  sworn  and  charged,  omitting  the  words  ^  then  and  there!'  the  omis- 
sion will  be  fatal,  on  motion  in  arrest  of  judgment.(c) 

The  proper  parts  of  an  indictment  are  1.  The  commencement. 
2.  The  statement.    3.  The  conclusion. 

1st.  The  commencement ;  and  herein  of  the  venue J\  The  only  part  of 
the  commencement  which  requires  attention  is  the  venue^  which,  at  com- 
mon law  should  always  be  laid  in  the  county  wherein  the  offence  was 
committed,  though  the  charge  be  in  its  nature  transitory.  (J)  And  it 
must  be  proved  by  the  pro8ecutor.(e)  So  much  was  the  venue  regard- 
ed as  matter  of  substance,  at  common  law,  that  where  an  offence  was 
commenced  in  one  county  and  completed  in  another  it  could  not  be  laid 
in  either,  and  the  offender  escaped.(/}  This  inconvenient  strictness 
however  has  been  remedied  by  several  statutes  and  particularly  by  the 
revised  statutes ;  which  contain  various  provisions  on  the  subject  of  ven- 
ue in  criminal  cases. 

Receivers  of  stolen  property  may  be  indicted  in  any  county  where  tbey 
received,  or  had  such  property,  notwithstanding  the  theft  was  committed 
in  another  county.  (^) 


(a)  Matt  Dig.  268.    Arch.  Or.  PI.  26.  («)  2  New  Rep.  92.    2  Leach  634.    2 

h)  Id.    1  Chit  Cr.  L.  335.  East't  P.  C.  605. 

(c)  3  John.  Cas .  265.    See  1  Mod.  26.  (/)  1  Hale,  651,  2.    2  Hawk.  P.  C 
2  Keb.  533.  cb.  25,  s.  36. 

(d)  Co.  litt.  25,  a.    2  Hawk.  P.  C.  (g)  2  R.  S.  726,  §  43. 
ch.  25,  s.  85. 
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Where  an  oflTeoce  is  committed  on  the  boundary  of  two  counties,  or 
within  five  hundred  yards  of  the  boundary,  an  indictment  may  be  found 
in  either  of  such  counties.(A) 

When  an  offence  shall  have  been  committed  within  this  state,  on  board 
of  any  vessel,  an  indictment  may  be  found,  in  any  county  through  \%hich 
or  any  part  of  which  such  vessel  shall  be  navigated  in  the  course  of  the 
sanae  voyage  or  tript  or  in  the  county  whore  such  voyage  or  trip  shall 
terminate.({)  Where  the  mortal  wound,  &c.  is  given  in  one  county,  and  ^ 
death  takes  place  in  another,  the  indictment  may  be  found  in  the  county 
where  the  death  happened.(Ar) 

As  to  venue  for  indictments  for  robberies^  burglaries^  against  acceMSQ" 
rieSy  dtc  see  ante,  pp.  134,  90,  267. 

Venue  how  stated."]  The  venue  is  stated  in  the  mai^in,  next  after  the 
caption,  thus :  ^  Saiatoga  county,  ss.** ;  for  a  city  and  county,  '*  City  and 
county  of  New- York,  ss." 

In  the  body  of  the  indictment  the  facts  must  generally  be  stated  to 
have  arisen  within  the  jurisdiction  of  the  court  in  which  the  indictment  is 
preferred  ;  therefore  if  a  parish,  vill,  or  place  where  an  offence  was  com- 
mitted, be  stated  without  naming  the  county  in  the  margin,  or  without 
referring  to  it  but  by  the  words  *♦  the  county  aforesaid,"  it  will  be  defec- 
tive.(/)  And  where  two  counties  are  named,  as  Surrey  in  the  margin 
and  Middlesex  afterwards  in  the  body,  the  words  **  county  aforesaid"  will 
then  refer  to  the  last  antecedent,  '*  Middlesex  ;"  and  if  Surrey  was  in* 
tended,  the  words  should  be  '*  county ^r^^  aforesaid,"  or  ''  said  county  of 
Surrey,  (m)  But  on  an  indictment  for  being  riotously  assembled  at  the 
parish  of  A.,  and  feloniously  beginning  to  demolish  the  house  of  the  pros- 
ecutor, **  situate  at  the  parish  aforesaid^**  it  was  held  this  was  a  sufficient 
reference  to  the  parish,  and  that  the  words  **  parish  aforesaid"  roust  be 
taken  to  relate  to  the  last  before-mentioned  parish,  (n) 

Where  a  statute  authorizes  a  mode  or  place  of  trial  which  did  not  ex- 
ist at  common  law,  all  facts  within  the  state  should  be  laid  where  they 
actually  happened  ;(o)  but  where  a  statute  creating  a  new  felony  directs 
that  it  may  be  tried  in  the  county  where  the  offender  is  apprehended, 
without  containing  any  negative  words,  the  provision  is  only  cumulative, 
and  he  may  still  be  tried  in  the  county  where  the  offence  was  com- 
roitted.(p) 

(h)  2  R.  S.  727,  §  45.  180.     Cro.  Eliz.   184.     1  Sauod.  d08, 

(i)  Id.  ib.  §  44.  i  n.  (1.) 

Ik)  Id.  ib.  §  47.  (n) 

(0  1  Saund.  206.    3  P.  Wms.  496.    2       (o)  1 
Hale,  166.    2  Hawk.  eh.  25,  s.  84, 128.         (p)  1  Hale,  694.    8  lost.  87. 


(n)  1  Moo.  &  Rob.  177. 
(0 


(0  1  Saund.  208.    8  P.  Wmi.  496.    2       (o)  1  Chit  Cr.  L.  195 

lale,  166.    2  Hawk.  eh.  25,  •.  84, 128.  

(»)  2  Ld.  Raym.  888, 1304.    2  Hale, 
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In  general  it  is  also  essential  to  lay  every  issuable  and  triabfe  ikct  to  m 
have  happened  at  some  particular  parish,  town,  vill  or  place,  irithin  the  h 
county,  to  which  a  venire  may  be  awarded ;  and  it  will  not  suffice  mere-  i^ 
ly  to  state  the  county.(9)  ^ 

Where  a  mere  omission  or  non-feasance  is  alleged  no  vill,  &c.,  need  be  i 
stated  in  the  body  of  the  indictment  ;(r)  nor  where  the  bflfence  consists  of  »i 
the  repetition  of  several  acts,  as  being  a  common  barrator ;  for  it  must  i 
be  supposed  to  have  happened  in  several  places.(5)  N6r  need  any  venue  2 
be  laid  to  immaterial  facts.  (/) 

In  general,  when  a  positive  fact  is  averred  it  should  be  stated  to  have 
been  done  ^  then  and  there**  after  the  county  and  vill  have  been  clearly     i 
expressed  in  the  body  of  the  indictment  ;(ti)  and  should  be  repeated  to 
every  material  fact  issuable  and  triable.(v) 

An  indictment  for  an  assault  charging  that  the  defendant  ^  then  and 
there  did,"  6lc.  does  not  refer  to  the  county  in  the  maigin,  so  as  to  lay 
a  sufficient  venue.(u7) 

Where  a  transitory  act  or  matter  of  inducement  does  not  happen  in 
the  county  where  the  venue  is  laid,  it  may  be  laid  there ;  and  if  laid  out 
of  that  county  and  where  it  really  did  happen,  it  should  be  under  a  vide* 
licet.{x)  In  cases  of  public  nuisance,  it  is  sufficient  to  lay  it  near  to  the 
highway  and  dwelling  houses  which  it  annoy8.(y)  It  will  not  suffice  to 
state  the  defendant  as  late  of  W.  and  then  refer  to  the  venue  as  **  the 
parish  aforesaid,**  without  showing  that  W.  is  a  parish ;  and  if  the  indict- 
ment be  so  framed,  judgment  will  be  arrested.  (2)  And  so,  if  the  offence 
be  laid  '*  at  the  town  aforesaid,**  when  no  town  has  been  mentioned,  the 
defect  will  be  fatal.(a)  And  though  it  is  in  general  unnecessary  to  aver 
a  mere  conclusion  of  law,  either  with  time  or  place,  yet  if  it  be  so  aver- 
red improperly  the  indictment  will  be  defective. (6) 

Effect  of  omission  or  misstatement  of  venue.']  If  the  facts  be  stated, 
as  to  place,  with  repugnancy  or  uncertainty  the  indictment  will  be  inva- 
lid(c)  on  demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error ;  and 
a  verdict  will  not  aid  the  defect  (cT)    As,  if  two  places  are  previously 


(q)  1  Chit.  Cr.  L.  196.    7  Mut.  Rep.  (o)  Id.  ib.    5  T.  R.  620. 

15.    1  Pick.  375.    1  Chit,  on  PI.  4th  ed.  (11^)  3  Bibb,  490. 

249.     5  T.  R.  620.    2  Hale,  180.     3  (x)  Kel.  15.   Stark.  222.  Cit>.  Jac.  17. 

Camp.  77.  (y)  1  Burr.  837.    1  John.  78. 

(r)  5  East'f  Rep.  376,  8.    1  Hawk.  («)  5  T.  R.  162,  3. 

ch.  10,  f.  5.  (a)  1  Chit  Cr.  L.  199. 

(«)  1  Chit  Cr.  L.  198.  (6)  Id.  ib. 

(0  8  Chit  Bum.  334.    Com.  Dig.  In.  (c)  Id.  ib.    2  Hawk.  eh.  25,  s.  83. 

diet  G.  2.  (d)  4T.R.490.    5  Id.  162.    2  Leach, 

^tt)  Matt.  DIjf.  270.    1  Chit.  Cr.  L.    ^ ^ 
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Damed,  and  afterwards  a  fact  is  only  laid  **  then  and  there.**  The  in- 
dictment is  defective  because  it  is  uncertain  to  which  it  refers  ;(e)  or  if 
it  be  laid  at  B.  aforesaid  when  B.  was  not  previously  named.(/)  Or  if  the 
stroke  be  in  one  county  and  the  death  in  another,  and  the  indictment 
conclude,  that  so  the  prisoner  murdered  the  deceased  in  the  county 
where  the  cause  of  the  death  proceeded.(f )  The  want  of  a  venue,  in 
an  indictment  for  a  conspiracy,  to  the  averment  of  the  false  pretence  is 
&tal.(A) 

Notwithstanding  this  strictness,  however,  it  is  in  no  case  necessary  to 
prove  that  the  offence  was  committed  at  the  precise  vill,  parish,  or 
place  laid  in  the  indictment.  It  is  sufficient  to  show  that  it  happened 
any  where  within  the  county  or  jurisdiction  covered  by  the  venue.(t) 
Except  indeed  where  the  place  is  the  essence  of  the  crime,  as  in  striking 
in  a  church  yard,  or  in  indictments  for  burglary,  night-poaching,  &c.(k) 
As  to  changing  place  of  trial,  see  post,  Ch.  9. 

2d.  Statement.]  Where  an  indictment  for  a  statutable  offence  con- 
tains matter  unnecessary  to  the  description  of  the  offence,  the  unneces- 
sary matter  may  be  rejected  as  surplusage.  If  it  charges  the  statutable 
oSence  but  adds  something  more,  it  is  nevertheless  maintainable.  (/) 

Immediately  after  the  statement  of  the  venue,  in  the  margin,  the  in-* 
dictment  proceeds  to  show  the  presentment  of  the  jury  upon  oath.  It 
must  appear  in  the  caption  that  the  indictment  was  taken  upon  oath,  and 
the  names  of  all  the  jurors  by  whom  it  is  taken  should  be  stated ;  but  it 
is  not  usual  to  insert  them  in  the  indictment  itself  (m)  And  it  must  be 
expressed  in  the  present  tense ;  for  if  the  word  did  present,  be  inserted 
instead  of  Jo,  the  objection  will  be  fatal,  (n)  In  an  indictment  with  three 
counts,  if  in  the  third  count  it  is  omitted  to  be  stated  that  the  grand  ju- 
ry ^^  on  their  oath  present,"  (the  first  two  counts  being  regular  in  that  re- 
spect,) the  objection  is  obviated  by  the  fact  that  the  record  states  that 
the  grand  jury  were  sworn  in  open  court,  (o) 

Defendants  name.}  The  defendant  must  be  described  by  his  christian 
name,  his  surname,  and  his  addition,  (j?)  A  name  which  he  has  usually 
gone  by  and  acknowledged,  is  sufficient  ^  and  if  there  be  a  doubt  which 
of  two  names  is  the  real  one,  the  second  may  be  added  after  an  alias 


(<)  2  Hale,  180.  Bac.  Ab.  Indict  6. 4.  25,  s.  84.    Russ.  &  Rv.  G.  C.  515.    1 

(J)  1  Chit.  Cr.  L.  200.  Chi^  Cr.  L.  201. 

(f)  Id.  ib.    2  Hawk.  ch.  25,  t.  83.  (0  2  Bam.  &  Add.  614. 

(A)  1  John.  66.  (m)  1  Chit  Cr.  L.  202. 


W  1  John.  66.  (m)  1  Chil 

^(0  8  Bum,  J.  24th  ed.  56.    1  Chit  (n)  Id.  ib 

Cr.  L  200.  (o)  5  Rand.  685. 

(k)  2  Hale,  179,  244, 5.    2  Hawk.  ch.  (p)  2  Hale,  175. 
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dictus^  thus :  **  Richard  Wilson,  otherwise  called  Richard  Sayer.**  If  hts 
name  be  unknown,  and  he  refuse  to  disclose  it,  he  may  be  indicted  as  ^  a 
person  whose  name  is  to  the  jurors  unknown,  but  who  was  personally 
brought  before  them  by  the  keeper  of  the  prison.''(  q)  But  an  indictment 
against  him  as  a  person  to  the  jurors  unknown,  is  insufficient,  without 
something  to  ascertain  whom  the  grand  jury  meant,  (r)  If,  however,  it 
appears  in  evidence  that  he  is  known,  it  seems  he  must  be  acquitted. (^) 
And  where,  in  an  indictment  for  receiving  stolen  goods,  the  principal 
was  so  described,  and  it  appeared  that  he  was  known,  the  receiver  was 
acquitted  for  the  variance.(^)  But  if  the  principal  be  really  unknown, 
he  may  be  so  described  in  an  indictment  against  the  receiver.(ti)  The 
inhabitants  of  a  parish  or  county,  may  be  indicted  for  not  repairing  a 
bridge  or  highway,  without  naming  any  of  them.(v)  Where  T.  H.  P. 
was  indicted  by  the  name  of  T.  P.  junior,  it  was  held  a  misnomer,  (u^) 
But  in  another  case,(x)  Thompson^  J.  said :  ^  It  may  well  be  questioned 
whether  the  middle  letter  of  a  name  forms  any  part  of  the  christian  name 
of  a  parly .^  And  in  a  case  in  the  supreme  court  of  this  state,  it  was  ex- 
pressly decided  that  the  law  recognizes  but  one  christian  name.(y)  Jun- 
ior, or  younger,  also  forms  no  part  of  the  name.(z)  A  defendant  cannot 
be  described  with  an  dlia9  dictus  of  the  christian  name,  (a) 

It  seems,  that  if  the  sound  of  the  name  is  not  afiected  by  the  mis-spei* 
ling,  the  error  will  not  be  material.  (6)  And  if  two  names  are  in  original 
derivation  the  same,  and  are  taken  promiscuously  in  comnK>n  use,  though 
they  differ  in  sound,  yet  there  is  no  variance.(c) 

If  the  defendant  plead  misnomer  of  his  surname,  the  prosecutor  may 
reply,  that  the  defendant  is  known  as  well  by  one  name  as  the  other.(<f) 
Where  a  man  is  in  the  habit  of  using  initials  for  his  christian  name,  and 
is  so  indicted,  and  the  fact  whether  he  was  so  known  is  put  in  issue,  and 
he  is  convicted,  the  court  will  not  interfere  on  that  ground  ;  for  if  a  man 
by  his  own  conduct  renders  it  doubtful  what  his  real  name  is,  he  is  an- 
swerable for  the  consequences. (e) 

Whatever  mistakes  may  be  made  in  the  name  of  the  defendant,  how- 


Cq)  Matt  Die.  270.  (z)  I  Pick.  888.    10  Mass.  R.  205.    7 

(r)  Rusfl.  &  Ry.  C.  C.  489. '  John.  549. 

(8)  1  Holt  595.    3  Camp.  264.  (a)  1  Cbit  Cr.  L.  203,  and  note  (m). 

(0  Id.  ib.  (6)  Id.  ib.    10  East,  84.    16  id.  110. 

(u)  2  East's  P.  C.  781.  Russ.  &  Ry.  C.  C.  412. 

(V)  2  Hawk.  p.   C.  ch.  25,  s.  68.  (f)  2  Rol.  Abr.  185.    Bac.  Abr.  Mil- 

Wood's  Inst.  b.  4,  c.  5.  nomer. 

(io)  1  Pick.  388.    3  id.  2d  ed.  262,  (d)  2  Hale,  238. 

263,  n.  1.  ( e)  4  McCord,  487.   See  also  2  Cromp. 

(c)  8Peten,7.  k  Jar.  215. 

(y)  5  John.  84.    Se#  abe  Ca.  Litt.  S 
(a)    1  Ld.  Baym.  562 
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ever,  he  cannot  afterwards  take  advantage  of  the  error,  if  he  appears 
and  pleads  not  guilty.(/)  Misnomer,  is  only  matter  of  abatement,  and 
is  not  a  good  cause  for  arresting  the  judgment.  (^) 

The  name  of  the  defendant  committing  the  offence  should  be  repeated 
to  every  distinct  allegation ;  but  it  will  suffice  to  mention  it  once  as  the 
nominative  case  in  one  continuing  sentence.  (A) 

Addition  of  defendant.']  At  common  law  as  well  as  by  the  statute,  in 
England,  it  is  necessary  in  indictments  to  state  not  only  the  name  of  the 
defendant,  but  his  addition  of  estate,  degree  or  mystery,  (t)  And  this  is 
the  custom  in  this  state,  although  we  have  no  statute  making  it  neces- 
sary. 

The  addition  required  is  of  his  degree,  as  yeoman,  gentleman,  esquire ; 
of  his  mystery  as  husbandman,  sailor,  sfUnster,  &c.  And  it  should  be 
the  addition  to  which  the  party  was  entitled  at  the  time  of  the  indict- 
ment. "*  Late  Esq."  &c.  would  be  bad.(&)  Therefore,  if  the  addition  be 
only  general,  as  a  servant,  farmer,  citizen,  &c.  these  are  no  good  addi- 
tions.(/) 

The  additions  commonly  in  use  are,  for  a  man,  laborer ;  for  a  woman, 
if  single,  spinster ;  if  married,  A.  B.,  the  wife  of  C.  D.,  laborer ;  if  a 
widow,  widow,  (m) 

The  addition  ought  to  be  to  the  substantive  name,  and  not  to  the  alias 
dicUis,{n) 

Laborer  and  yeoman,  though  both  good  additions  for  a  man,  are  bad 
when  applied  to  a  female ;  but  she  mi^  be  described  as  the  wife  of  A.  B., 
yeoman,  because  that  term  applies  with  certainty  to  the  husband ;  but 
not  as  the  wife  of  A.  B.,  spinster^  because  that  may  refer  either  to  the 
wife  or  the  husband,  (o) 

With  respect  to  the  addition  of  mystery,  the  following  are  sufficient : 
husbandman,  merchant,  tailor,  broker,  hostler,  smith,  miller,  manufacturer, 
carpenter,  cook,  brewer,  baker,  butcher,  parish  clerk,  schoolmaster,  scriv- 
ener, mercer,  fish  monger,  dyer,  and  all  other  lawful  trades  and  profes- 
Biona,{p)  But  all  epithets  which  charge  the  defendant  with  improper  or 
unlawful  practices  are  insufficient ;  as  maintainer,  extortioner,  abettor, 
vagabond,  common  informer,  thief,  and  all  terms  of  a  similar  descrip- 
tion.   So  also  the  addition  of  an  office  is  bad,  unless  the  defendant  is 


(/)  1  Chit.  O.  L.  202.    1  Bay,  877.  (I)  Crown  Cir.  Comp.  42. 

(g)  le  Mass.  R.  146,  147.  (w)  Id.  ib. 

(A)  4  Harg.  St.  Tr.  747.  (n)  Id.  ib.    1  Chit.  Cr.  L.  209. 

(i)    1   Chit.  Cr.  L.  203.     Cro.  Cir.  (o)  1  Chit.  Cr.  L.  206. 

Comp.  41.  (p)  Id.  id. 
(IE)  Leach,  420. 
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prosecuted  for  sometbing  done  m  his  oflkial  oap«oity.(7)  It  is  ssid,  that 
where  the  defendant  is  engaged  in  several  occupations^  he  may  be  do- 
scribed  by  either  of  thorn.  But  if  a  gentleman  by  birth  engage  in  trade^ 
he  should  be  described  as  a  gentleman,  and  not  by  his  art  or  mystery,  (r) 

As  to  the  addition  of  the  residence  of  the  defendant,  it  seems  that  a 
county  as  well  as  a  place  must,  in  general,  be  laid  in  the  indictment.  If 
the  defendant  occasionally  Uto  in  two  places,  the  addition  of  either  will 
suffice.  If  there  are  two  places  in  the  same  county,  the  names  of  which 
are  partly  similar,  as  Great  Dale  and  Little  Dale,  the  defendant  cannot 
be  indicted  as  of  Dale  only.  So  if  the  same  place  be  s(Hnettmes  called 
North  Dale  and  sometimes  East  Dale,  but  never  Dale  simply,  he  may 
plead  that  there  is  no  such  town,  because  a  part  of  the  name  is  not  equal 
to  the  whole.  (5)  But  it  seems  that  if  there  are  two  places  of  precisely 
the  same  name,  in  the  same  county,  and  never  otherwise  denominated^ 
it  will  suffice  to  allege  the  defendant  to  be  of  the  town  generally,  withotH 
adding  any  di8tinction.(/) 

It  is  universally  agreed  that  it  is  sufficient  to  describe  the  defendant  as 
late  of  a  particular  parish.  And  it  is  said  that  if  he  be  described  as  of 
A.,  late  of  B.,  proof  of  either  allegation  may  be  admitted.(ii)  But  he 
must  be  positively  described  as  late  of  the  place  in  question ;  and  there- 
fore, to  describe  him  merchant  of  London  will, be  bad ;  as  it  may  merely 
signify  that  he  carries  on  trade,  not  that  he  personally  resides  in  the  city.(ti) 

If  the  additbn  be  absolutely  bad,  on  the  face  of  it,  or  be  omitted,  the 
defendant  may  before  plea  move  the  court  to  quash  the  kidictment,  on 
affidavit  giving  hb  addition,  (w)  If  the  objection  do  not  appear  on  the  indict- 
ment, advantage  must  be  taken  of  the  defect  by  a  plea  in  abatement.(x) 

These  are  the  rules  of  the  common  law  respecting  misnomer  of  name 
or  addition.  The  revised  statutes  contain  a  general  provision  that  no 
indictment  shall  be  deemed  invalid,  nor  shall  the  trial,  judgment,  or  other 
proceedings  thereon  be  aflfected  by  reason  of  having  omitted  the  addi- 
tion of  the  defendant's  title,  occupation,  estate,  or  degree ;  or  by  reason 
of  the  misstatement  of  any  such  matter,  or  of  the  town  or  county  of  his 
residence,  where  the  defendant  shall  not  be  misled  or  fmjudiced  by  such 
mistatement.(y) 

Name  and  description  of  the  prosecutor  and  of  third  personsJ]  Wh«i- 
ever  the  person  injured  is  known  to  the  jury,  his  christian  and  surname 


1  Chit.  Cr.  L.  206.  (©)  Id.  ib.    Com.  Ite.  Indict  G,  1- 

Id.  208.    2  Inst  688.  (w)  1  Leach,  420.   fOow.  &  Ryl.621. 

1  Chit  Cr.  L.  209.  2  Har.  &  Mcflen.  479. 

209,  210.  (x)  1  Chit  Cr.  L.  204.   1  Mass.  R.  76. 

210.  2  Hawk.  eh.  28,  s.  119.       (y)  2  R.  S.  728,  §  AS. 
541. 
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ought  to  be  put  in  the  iiidictinent.(z)  But  if  they  know  not  bis  name» 
an  indictment  for  the  murder  of  a  person  to  the  junm  unknown,  or  for 
stealing  the  goods  of  a  person  to  the  jurors  unknown,  is  good.(a)  And  a 
prosecutor  or  third  person  may  be  described  by  the  name  he  has  assumed, 
though  it  is  not  his  right  name.(fr)  And  the  property  may  be  laid  in  the 
christian  name  by  which  the  prosecutor  is  generally  known,  (c)  And  if 
a  party  be  known  by  one  name  as  well  as  another,  he  may  be  described 
by  either.((2)  But  if  he  be  described  as  a  person  to  the  jurors  un* 
known,  and  it  appear  in  evidence  that  he  is  known,  the  defendant  will  be 
acquitted.(e) 

Addition.']  There  is  no  need  of  an  addition  of  the  person  upon  whom 
the  oflknce  is  committed ;  though,  where  there  is  a  plurality  of  persons 
of  the  same  name,  it  may  be  convenient,  for  distinction  8ake.(/)  So, 
the  addition  of  Esquire  to  the  name  is  not  material,  nor  a  ground  for 
acquittal,  though  not  proved. (^) 

BastardsJ]  A  bastard  shoukl  be  described  by  the  name  he  has  gained 
by  reputation ;  even  describing  him  by  his  mother's  name,  if  he  had  not 
gained  it  by  reputation,  would  be  bad.  (A) 

Idem  sanans.']  The  mis-spelling  of  a  name,  if  it  does  not  affect  the 
sound,  will  be  immaterial. (t) 

ilfttnomer.]  The  misnomer  of  the  prosecutor  or  of  third  persons  will 
not  be  fatal  if  the  name  inserted  be  immaterial,  and  may  be  rejected  as 
surplusage.  (A;) 

Goods.']  Where  the  goods  of  a  corporation  are  stolen,  or  injured,  they 
must  be  laid  to  be  the  property  of  the  corporation,  in  their  corporate 
name,  and  not  in  the  names  of  the  individuals  who  compose  it.(/)  And 
there  is  a  difference  upon  thi^  subject  between  an  ancient  corporation 
and  a  corporation  newly  created.  The  former  may  by  use  have  a  spe- 
cial name,  ditknug  in  substance  from  that  by  which  they  were  originally 
incorporated,  and  may  plead  and  be  impleaded  by  that  name ;  but  a  cor* 
poration  createc^  within  memory  must  plead  and  be  impleaded  by  the 
name  by  which  they  were  incorporated,  (m)  Where  the  property  is 
Tested  in  a  body  of  persons  not  incorporated,  it  must  be  described  as  in 
the  case  of  partners  or  joint  owners,  &;c.(n)    A  dwelling  house,  the  joint 


(ar)  2  Hawk.  P.  C.  ch.  26,  s.  71.  (A)  Rum.  9l  Ry.  C.  C.  868. 

(a J  2  Hale,  181.  (f )  1  Chit  Cr.  L.  216.  Matt.  Dig.  272. 

(6)  1  Leach,  100.    2  Rust.  &  Ry.  610.  (k)  Rj.  k.  Moo.  C.  C.  1.    2  East's  P. 

(c)  6  Car.  &  Payne,  408.  C.  693. 

{d)  I  Leach,  100.    2  Hale,  244.  (I)  2  East's  P.  C.  1069.  1  Leach,  258. 

(0  1  Holt,  696.    3  Camp.  264.  (m)  Hob.211.  Noy,64.    Utch,229. 

(/)  2  Hale,  188.    8  Chit  Bum,  340.  (n)  1  Leach,  618.    Ry.  k  Moo.  16. 


(f )  2  Car.  k  Payne,  230. 
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property  of  partners  in  trade,  in  which  the  partnership  business^  was  car- 
ried on,  but  only  one  of  the  partners  (and  the  shopman)  resided  in  it 
was  held  to  be  properly  described  as  the  dwelling  house  of  all  the  part- 
ners, (o) 

Of  time  and  place,']  Whenever  a  venue  is  necessary  to  be  stated,  so  is 
time.(/>)  And  no  indictment  can  be  good  without  precisely  showing  a 
certain  day  on  which  the  material  facts  alleged  in  it  happened.(9r)  But 
where  a  charge  is  of  a  bare  omission,  as,  not  scouring  a  ditch,  it  is  said 
tfao  indictment  need  not  show  any  time  ;  for  it  is  a  present  evi].(r)  Yet 
where  the  offence  consists  in  the  omission  of  an  act  to  be  done  at  a  cer^ 
tain  time^  such  time  must  be  stated.  If  an  ofllence  be  done  in  the  night 
time,  before  midnight,  the  indictment  should  suppose  it  to  be  done  the  day 
before  ;  but  if  after  midnight,  then  it  must  say  it  was  done  on  the  day 
after.(«)  If  the  hour  be  stated  no  exception  is  allowed  to  it  ;{t)  but  it  is  not 
necessary  to  mention  it.(i/)  The  time  laid  should  be  the  day  of  the  month 
and  year  upon  which  the  act  is  supposed  to  have  been  committed. (t;)  To  say 
on  such  a  day  last  past  is  good ;  for  the  year  would  be  rendered  certain  by 
the  caption  of  the  indictment,  (n?)  But  this  perhaps  is  doubtful  if  the  ob- 
jection were  made  at  the  time  of  the  trial.(x) 

To  lay  divers  offences  to  have  been  committed  on  divers  days  between 
two  days  specified,  is  bad ;  unless  perhaps  in  oiiences  which  have  a  contin- 
uance, as  nuisances,  &^.(y)  But  an  indictment  chaining  an  offence  on 
a  particular  day  and  also  on  divers  other  days,  is  good ;  a  day  certain 
being  alleged,  the  residue  will  be  rejected  as  surplusage.(z)  In  indict- 
ments for  misdemeanors,  if  time  and  place  be  added  to  the  first  act,  it 
shall  be  construed  equally  to  refer  to  all  the  ensuing  acts  ;(a)  but  in  felo- 
nies time  and  place  must  be  laid  to  every  material  fact.(fr)  However,  it 
is  the  practice  to  add  time  and  place  to  every  material  fact,  as  well  in 
misdemeanors  as  in  felonies.(c)  But  after  the  time  has  been  once  named 
with  certainty,  it  is  afterwards  sufficient  to  refer  to  it  by  the  words  then 
and  there,  which  have  the  same  effect  as  if  the  day  and  year  were  actu- 
ally repeated,  ((f)  Although  the  indictment  lay  the  time  so  long  before 
the  indictment  is  found  that  the  crime  appears  to  be  barred  by  the  stat- 


(o)  1  Moody's  C.  C.  329.  (w)  Com.  Dlg^.  Indict.  (G.  2.) 

(p)  6  T.  R.  690.  (x)  Arch.  Cr.  PI.  37. 

(q)  2  Hawk.  P.  C.  eh.  25,  §  77.  (y)  2  Hawk.  eh.  25,  s.  82.    4  Mod. 

(r)  Id.  ib.  §  79.  101.    1  Chit.  Cr.  L.  217. 

(f)  Matt.  Dig.  273.    Lamb.  34,  c.  5,        (z)  17  Wend.  475. 
p.  402.  W  ^^'  J*^-  ^^- 

(t)  3  Burr.  1434.    1  Bulst203.  (6)  2  Hale,  178. 

(u)  2  Hawk.  ch.  25,  s.  36.  (c)  Matt.  Dig.  273. 

M  Arch.  Cr.  Pi.  37.    Com.  Dig.  ttt        (d)  1  Chitty's  Cr.  L.  218.    5  Serg.  k, 

Indictment,  (G.  2.)     2  Hale.  177.  Rawie,  815. 
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ute  of  fitnitationsy  this  \6  no  ground  for  arresting  judgment ;  for  non  con- 
Stat  but  that  the  defendant  is  within  the  exception  of  the  statute  of  ]imita'> 
tioiis.(e) 

The  indietment  must  expressljr  show  some  place  within  the  jurisdiction 
of  the  court,  where  the  ofience  was  committed,  and  without  repog«> 
iianoy.(/  )  It  is  a  general  rule  that  the  time  and  place  of  every  material 
fkct  issuable  and  triable  must  t)e  plainly  and  consistently  alleged.  An 
uncertainty  or  incongruity  in  the  description  of  time  and  place  will  vitiate 
die  in4ictment,  on  demurrer.  (§•)  Yet  circumstances  merely  accompany- 
ing these  acts  need  not  be  laid  with  time  and  pfaice  ;(&)  unless  rendered 
essential  by  the  particular  nature  of  the  offence.  Thus  in  an  indictment 
for  bigamy,  in  averring  that  the  first  wife  was  alive  at  the  time  of  the 
second  marriage,  it  is  not  necessary  to  allege  k  place  where  ;(t)  although 
from  the  nature  of  the  offence,  the  time  must  be  stated,  (/r) 

Though  the  allegation  of  a  specific  time  is  thus  important,  it  is  in  no 
case  necessary  to  prove  the  precise  day,  or  even  year  laid  in  the  indict- 
ment, except  where  the  time  enters  into  the  nature  of  the  oflrence.(/) 
Neither  b  it  necessary  to  prove  the  place  kid  ;  provided  the  place  proved 
is  within  the  jurisdiction  of  the  court. (m) 

Statement  of  the  offence.  In  the  statement  of  the  ofience  itself  all  the 
facts  and  circomstatices  necessary  to  constitute  it  must  be  specifically  set 
forth  ;  for  the  omission  of  any  ingredient  necessary  to  constitute  the  of* 
fence  will  vitiate  the  indictment. (n)  These  requisites  will  be  found 
pointed  out  in  this  work  as  respects  nearly  every  species  of  ofience,  under 
the  head  of  indictment.  The  only  exceptions  to  this  rule  are :  I.  A  man 
may  be  indicted  for  being  *'  a  common  barrator,"  without  detailing  the 
particotars  of  the  barratry;  2.  A  woman  may  be  indicted  for  being  **  a 
common  scold,''  without  detailing  the  particulars  of  her  conduct ;  8.  A 
person  may  be  indicted  for  keeping  a  common  gambling  house  or  hmody 
hous€j  without  stating  those  circumstances  which  it  may  be  necessary  to 
give  in  evidence  to  show  that  it  is  a  house  of  that  description  ;(o)  4  In  an 
indictment  for  soliciting  or  inciting  to  the  commission  of  a  crime ;(/»)  or 
for  aiding  and  assisting  in  the  commission  of  it,  it  is  not  necessary  to  state 
the  particulars  of  the  incitement  or  solicitation,  or  of  the  aid  and  assist^ 
ance.(7) 


9  Cowen,  655.  8  ICsson,  40.    Roscee's  Cr.  £y.  85.    1 

S  Hawk.  eh.  25,  s.  88.  Moo.  U.  C.  298. 

Cg)  1  SUrk.  C.  P.  54.  (m)  Arch.  Cr.  PI.  40. 

(h)  March's  PI.  127.    2  Ro.  Rep.  226.       (n)  Matt.  Dig.  274. 
(4)  1  Stork.  C.  P.  68.  (o)  Id.  ib.  9  Cowen,  586, 7,  par ^n- 

(k)  Matt.  Dig.  273.  eer.  Senator.    2  Hawk.  oh.  25,  s.  57>59. 

(0  1  Chit  &.  L.il28.    9  Cowen,  655.        (p)  2  East's  Rep.  5. 

(q)  Arch.  Cr.  PL  42. 
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The  defendant  may  avail  himself  of  the  omtation  of  any  necetiary  m* 
gredient  of  the  offence,  in  the  indictment,  by  demurrer,  motion  in  arrest 
of  judgment,  or  writ  of  error,  (r) 

Statutfis."]  There  is  no  necessity  to  recite  any  public  statute  on  which 
the  indictment  is  founded ;  for  the  judges,  ex  officio^  take  notice  of  all 
public  8tatutes.(f)  But  if  it  be  recited  with  a  material  variance,  and  the 
indictment  conclude  **  contrary  to  the  form  of  the  said  statute,  it  will  be 
(atal ;  though  if  it  conclude  generally,  as,  *^  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,"*  without  referring  to  the  recited 
statute,  the  recital  may  be  rejected  as  surplusage.  (<)  But  the  parts  of  a 
private  act  on  which  an  indictment  is  framed,  must  be  set  out  specially, 
as  other  facts,  and  a  variance  property  shown  to  the  court  will  be  fa- 
tal.({i)  Neither  the  day  on  which  a  private  statute  was  enacted,  nor  the 
title  or  preamble,  need  in  any  case  be  stated.  But  if  set  forth  it  must  be 
done  with  correctness,  or,  if  the  indictment  conclude  contrary  to  the  stat- 
ute qforeiaid,  the  variance  will  be  fatal.(t;) 

Whether  the  statute  be  public  or  private  the  indictment  must  state  all 
the  circumstances  which  constitute  the  definition  of  the  offence  in  the  act» 
so  as  to  bring  the  defendant  precisely  within  it ;  and  must  with  certainty 
and  precision  charge  him  with  having  committed  or  omitted  the  acts 
constituting  the  offence,  uuder  the  cih»imstances  and  with  the  intent 
mentioned  in  the  statute,  (to)  The  defect  will  not  be  aided  by  ver- 
dict ;(x)  nor  by  a  conclusion  cott^m  formam  sUttutL{y)  Nor  will  the 
fullest  description  and  legal  definition  of  the  offence  be  sufficient  without 
keeping  close  to  the  expressions  of  the  statute  ;(z)  which  should  be.  pur- 
sued  in  the  precise  and  technical  language  used  in  the  statute,  (a)  Thus, 
for  rape,  no  expressions  of  force  and  carnal  knowledge  vviU  excuse  the 
omission  of  the  word  **ravisJied.^{b)  So  if  a  statute  make  it  criminal  to 
do  an  act  **  unlawfully  and  maliciously,"  it  must  be  stated  to  have  been 
done  '*  unlawfuUy**  "  Feloniously,  voluntarily  and  maliciously"  is  not 
enough,  (c)  But  where  a  word  not  in  the  statute  is  substituted  in  the  in* 
dictment  for  one  that  is,  and  the  word  thus  substituted  is  equivalent  to 
the  word  used  in  the  statute,  or  is  of  more  extensive  signification  than  it, 
and  includes  i(,  the  indictment  will  be  sufficient.    As,  if  the  word  *'  know- 


Arch.  Cr.  PI.  42.  (to)  1  Hale,  617,  526,  686. 

-  ■      -  (x)2T 


(r)  Arch. 

(•)  Dyer, 

100.    1  Saui 


166,  a.    2  Hawk.  cfa.  26,  s.        (x)  2  Eatt'it  Rep.  888. 


lund.  168,  n.  (8).  (y)  2  Hale,  170.    Fost.  428, 424.  See 

(0  2  Hawk.  ch.  26,  s.  101.    6  T.  R.  8  T.  R.  686. 
776.                                  •  (X)  Fort.  424. 

(u)  2  Hawk.  ch.  26,  s.  108.  (a)  Id.  ib.    2  Hawk.  ch.  26,  •.  110. 

(•)  1  CHt.  Cr.  L.  277.    Holt,  662.  2       (6)  2  Hawk.  ch.  28,  s.  77. 
Hawk.  ch.  26, 1. 106.  (c)  Ry.  k  Moo.  C.  C.  280,  247. 
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iDgly"  be  in  the  statute,  and  the  word  ^  advisedly"  substituted  for  it  in 
the  indictment  ;(rf)  or  the  word  "  wilfully"  in  the  statute,  and  "  malicious- 
ly" in  the  indictment,  (the  words  •*  advisedly"  and  "  maliciously"  not  be- 
ing also  therein)  the  indictment  would  be  sufficient.  Yet  it  is  better  to 
pursue  strictly  the  words  of  the  statute ;  as  the  court,  in  favorem  vitcB^ 
are  sometimes  inclined  to  listen  to  and  countenance  very  nice  distinctions 
upon  the  subject.  Where  the  subject  of  the  indictment  cannot  be 
brought  within  the  meaning  of  the  statute  without  the  aid  of  extrinsic 
evidence,  it  is  necessary,  besides  charging  the  offence  in  the  words  of  the 
statute,  to  aver  such  facts  and  circumstances  as  may  be  necessary  to 
bring  the  matter  within  the  meaning  of  it.(e) 

And  if  there  be  any  exception  contained  in  the  same  clause  of  the  act 
which  creates  the  ofience,  the  indictment  must  show,  negatively,  that  the 
defendant,  or  the  subject  of  the  indictment,  does  not  come  within  the  ex- 
ception.(/)  But  if  an  exception  or  proviso  be  in  a  subsequent  clause  or 
statute  ;{g)  or  although  in  the  same  section,  yet  if  it  be  not  incorporated 
with  the  enacting  clause  by  any  words  of  Teference,(A)  it  is  in  that  case 
matter  of  defence  for  the  other  party  and  need  not  be  negatived  in  the 
pleading,  (i) 

Written  instn^mentsJ]  When  a  written  instrument  forms  a  part  of 
the  gist  of  the  offence  charged,  it  must  be  set  out  verbatim,  unless  where 
a  statute  declared  that  it  shall  not  be  necessary.  When  necessary  it  is 
usually  introduced  by  the  words  ''  according  to  the  tenor  following,"  or 
•*  of  the  tenor  following,"  or  •*  in  the  words  and  figures  following,"  or  *'  the 
false,  dLc,  words  and  matter  following,"  or  other  words  which  imply  that 
a  correct  recital  is  intended.  On  the  other  hand,  when  the  substance 
only  is  intended  to  be  set  out  it  should  be  introduced  by  such  words  as 
**in  substance  as  follows,"  "to  the  effect  following,"  or  the  like. (A)  The 
word  •*  tenor"  implies  that  a  correct  copy  is  set  out ;  and  a  variance  in 
such  a  case  would  be  fatal ;(/)  even  although  more  than  the  substance 
need  not  in  that  particular  case  have  been  set  out.  And  the  same  as  to 
**  the  words  and  figures  following,"  &c.  '  The  words  **  to  the  tenor  and 
effect  following"  have  been  holden  sufficient ;  as  the  word  effect,  in  such 
a  case,  may  be  rejected  as  surplusage,  (m)    The  word  "  effect,"  however. 


(i)  1  Bof.  &  P.  181.  (A)  1  B.  ft  Aid.  94. 

(«)  Matt.  Dig.  200,  276.    2  Leach,        (i)  Matt  Diff.  275.    Arch.  Cr.  PI.  48. 

664.    2  East's  P.  C.  928.  8  Chit.  Burn,  456. 

(/)  Id.  276.    1  T.  R.  141.  16  East,        (k)  Matt.  Die.  276. 
466:    1  Id.  643.    Leach,  680.    Russ.  &        (/)  2  East's  P.  C.  976. 

Ry.C.  C.  174,321.  (m)  2  Salk.  417.    1  id.  324.    1  Ld. 

ig)  1 T.  R.  320.  Raym,  416. 
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by  itself,  implies  thai  the  substance  only  is  set  out  ;(n)  and  the  saeoey  of 
course,  of  the  words  ^  in  substance  as  folk)ws.''(o)  It  seems  also  to  have 
been  hoiden  that  the  words  **  in  manner  and  form  following^  require  the 
substance  only  to  be  set  out.(p)  **  Purport"  means  the  substance  of  ao 
instrument  as  it  appears  on  the  face  of  it  to  every  eye  that  reads  it« 
'•  Tenor"  means  an  exact  copy  of  it.(j) 

Foreign  language,']  An  instrument  in  a  foreign  language  must  be  set 
out  first  in  the  original :  otherwise  the  defendant  may  demur,  move  in 
arrest  of  judgment,  or  bring  a  writ  of  error  ;(r)  and  secondly  in  a  trans- 
lation, which  must  be  proved  at  the  trial  to  be  correct.(5) 

Records,]  In  stating  records  as  pail  of  the  offence,  and  not  merely 
as  inducement,  tlie  record  must  be  referred  to,  or  the  omission  itf  bad«  on 
demurrer.  (0 

Variance,]  When  a  written  instrument,  or  parts  of  it,  are  professed 
to  be  set  out  verbatim,  the  slightest  variance  between  the  indictment  and 
the  evidence  in  this  respect  would  be  fatal.  A  mere  literal  variance^ 
however,  (where  the  omission  or  addition  of  a  letter  does  not  alter  or 
change  a  word  so  as  to  make  it  another  word,(u) )  will  not  be  material ; 
as  **  rcceved*'  for  **  received ;"(!;)  "  undertood*'  for  **  understood  ;"(«o) 
** Messes"  for  "Messrs,"  or  the  like.(x) 

Description  of  goods.]  Where  general  chattels  are  the  subject  of  an 
offence,  as  in  larceny,  they  must  be  described  specifically  by  the  names 
usually  appropriated  to  them,  and  the  number  and  value  of  each  species 
or  particular  kind  of  goods  must  be  stated,(y) 

See  also  larceny,  ante,  p.  146. 

Technical  words.]  In  some  cases  particular  technical  words  are  es- 
sential to  the  definition  of  the  offence,  and  must  be  inserted  in  the  indict- 
ment, as  in  rape,  burglary,  murder,  &c.,  which  have  been  already  no- 
ticed. If  these  essential  words  are  omitted,  the  defendant  may  demur, 
move  in  arrest  of  judgment,  or  bring  a  writ  of  error.(z) 

Unlawfully,]  Though  the  word  "  unlawfully,"  is  frequently  used  in 
the  description  of  an  offence,  it  is  not  necessary  when  the  crime  existed 
at  common  law,  and  was  manifestly  illegal.(a)  But  if  a  statute,  in  de- 
scribing an  offence  which  it  creates,  uses  that  word,  an  indictment  on 


(n)  2  Salk.  417.  (u)  2  Salk.  Ml,    2  Camp.  229. 

(0)  3  Barn.  &  Aid.  508.  (c)  Leach,  145.    2  East's  P.  C.  977. 


ffi 


Leach,  227.    1  Doug.  193.  {%o)  Cowp.  229. 

Id.  661.    Matt.  Dig.  276.  (x)  Matt.  Dig.  276. 

(f)  6  T.  H.  162.  (y)  2  Hale,  182,  3. 

(a)  7  Moore,  1.    Russ.  &  Ry.  C.  C.        (z)  3  Chit.  Burn,  349. 
473.  (a)  2  Hawk.  ch.  25,  •.  96.    Bac.  Abr. 

(0  Ry.  &  Moo.  C.  C.  47.  Indictment,  (O.  l\ 
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the  statute  will  be  bttd  without  that  word.  (6)  And  it  is,  in  general,  best 
to  insert  it,  as  it  precludes  every  legal  cause  of  excuse  for  the  crime,  (c) 
The  words  •*  with  force  and  arms,"  though  usual  in  indictments  for  of- 
fences against  the  person,  are  not,  it  seems,  essential  The  omission  is 
now  cured  by  the  revised  statutes. (t/) 

Wickedly^  ^..]  The  words  "  wickedly,  maliciously,  of  his  own  wick- 
ed and  corrupt  mind,  being  a  person  of  evil  disposition,*'  &c  are,  in  gen- 
eral, mere  matter  of  aggravation,  and  not  materiaK(e) 

Knoioingly.']  The  word  '•  knowingly/'  or  **  well  knowing,"  will  supply 
the  place  of  a  positive  averment  that  the  defendant  knew  the  facts  sub- 
sequently stated.(/)  Where  a  scienter  is  absolutely  necessary  to  con- 
stitute guilt,  it  must  be  positively  alleged.(^)  But  if  notice  or  knowledge 
be  unnecessarily  stated,  the  allegation  may  be  rejected  as  surplusage.(A) 
Therefore,  where  there  is  the  least  doubt,  it  is  best  to  insert  them. 

Intent}  Where  an  act  must  be  done  with  a  particular  intent^  in  order 
to  render  it  criminal,  an  evil  intention  must  be  averred  upon  the  record, 
and  most  be  proved  as  laid,  or  the  variance  will  be  fatal.  (A)  But  if  the 
intention  be  divisible,  it  will  suffice  to  prove  that  part  of  it  necessary'  to 
constitute  the  crime. (i) 

3d.  Thb  conclusion.]  %n  indictment,  at  common  law^  concludes 
« against  the  peace  of  the  people  of  the  state  of  New- York."  Indict- 
ments for  nuisances,  usually  conclude  *'  to  the  great  damage  and  common 
nuisance  of  all  the  people  of  said  state,  as  well  as  against  the  peace,"  &c. 
But  this  conclusion  "  to  the  common  nuisance,"  does  not  seem  to  be  es- 
seDtial.(i)  The  words  <*  against  the  peace  of  the  people,"  however, 
seem  to  be  essential  in  all  cases ;(/)  excepting  in  indictments  for  non- 
feasance ;(m)  and  even  in  these,  they  are  uniformly  used.  **  Against  the 
peace/  without  saying  ♦*  of  the  people  "  would  be  insufficient,  (n) 

On  statutes,']  An  indictment  for  an  offence  created  by  statute,  con- 
cludes* **  Against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people,"  &c. 

Where  a  statute  either  creates  the  offenc^  altogether,  or  makes  an  of- 
fence at  common  law  an  offence  of  9  higher  nature,  (as  where  it  makes 


(6)  Hawk.  C.  C.  43.    Matt.  Dig.  277.  {h)  2  Stark.  N    P.  Rep.  245.    See 

(0  4  Maule  &  Selw.  274  Russ.  &  Ry.  C.  C.  865,  445. 

id)  2  R.  S.  728,  §  58.  (i)  8  Stark.  83,  35. 

(e)  6  East,  472.  (kj  Malt  Dig.  Cr.  L.  27«. 

(/)  2  Stra.  904.    Com.  Dif.  Indict-  (0  2  Hale,  188.     Cro.  Jac.  527.    6 

nent,  (G.6).    Kuss.  &  Ry.  817.    1  SUrk.  Moil.  128.    Ruaa.  &  Ry.  C.  C.  176. 

N.  P.  390.  (m;  1  Vent.  108,  111.     I  SaUc.  381. 

S)  Id.  ib.  in)  2  Hale,  I8& 
)  2  East's  Rep.  453. 
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a  misdemeanor  a  felony,)  an  indictment  Ton  the  offence  must  conclude 
'*  against  the  form  of  the  statute.''(o) 

If  the  statute  do  not  make  it  an  offence  of  a  higher  nature,  but  merely  .^ 
increase  or  otherwise  alter  the  punishment,  &c.  the  indictment,  in  order  \ 
to  bring  the  offence  within  the  statute,  must  conclude  ^  against  the  form 
of  the  statute ;"  but  if  it  do  not  so  conclude,  it  may  still  be  good  at  com- 
mon law.(/i)  Or  if  the  statute  be  merely  declaratory  of  an  offence  at 
common  law,  without  adding  to  or  altering  the  punishment,  &c.  an  in- 
dictment for  the  offence  may  conclude  either  ^  against  the  form  of  the 
statute,"  or  as  at  common  law.  (9) 

But  where  a  statute  merely  takes  away  a  certain  privilege  or  benefit 
from  a  person  committing  a  common  law  offence  under  particular  circum- 
stances, to  which  benefit  or  privilege  the  defendant,  but  for  the  statute, 
would  have  been  entitled  at  common  law,  an  indictment  for  the  offence, 
though  it  must  charge  it  to  have  been  committed  under  the  circum- 
stances mentioned  in  the  statute,  should  not  conclude  ^  against  the  form 
of  the  8tatute.''(r) 

An  indictment  against  A.,  for  shooting  at  B.,  and  against  others  as  aid- 
ing, &c.  was  held  sufficient  in  a  late  case,  without  concluding  ^  against 
the  form  of  the  statute,"  as  to  each  offence,  but  only  at  the  conclusion  of 
the  count. (*) 

Where  one  statute  is  relative  to  another,  as  where  one  creates  the 
offence  and  the  other  the  penalty,  an  indictment  for  the  offence  must 
conclude  "  against  the  form  of  the  statute.'*(<)  But  where  the  offence 
is  prohibited  by  several  independent  statutes,  the  indictment  may  cither 
conclude  "  against  the  form  of  the  statutes,"  or  "  statute,"  in  the  singu- 
lar.(ti)  If  the  statute  creating  the  offence  be  temporary,  and  be  contin- 
ued or  made  perpetual  by  another  statute,  an  indictment  for  the  offence 
may  conclude  against  the  form  of  the  ^  8tatute."(t;)  If  one  statute  im- 
poses a  pecuniary  penalty  for  an  offence,  and  a  subsequent  statute 
makes  the  offence  a  felony,  an  indictment  for  the  felony  should  conclude 
^  against  the  form  of  the  statute.(io)  But  an  indictment  for  a  conunon 
law  felony,  committed  abroad  and  made  triable  here  by  statute,  need  not 
conclude  "  against  the  form  of  the  statute."(x) 


(0)  18  Wend.  159.    8  Hale,  192.  2       (u)  2  Hawk.  ch.  25,  s.  117.    6Cow«ii, 

Hawk.  eh.  25,  8. 116.    1  Salk.  870.  512. 

(p)  2  Hale,  191,  192.  («)  2  Hale,  178.    do.  Kli«.  750.    2 

(9)  Id.  189.    13  Wend.  169.  Str.  1066. 

■ "  190.  (w)  Run.  k  Ey.  C.  C.  425. 

I  Car.  &  Payne,  847.  (x)  Id.  294. 


>)  3  Hale.  173.    Cto.  Jm:.  142. 
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If  an  indictnieiit  conclude  '*  agamst  the  form  of  the  statute,''  when  it 
should  conclude  as  at  common  law,  the  mistake  is  not  material,  and  the 
words  contra  farm.  staL  may  be  rejected  as  surplusage,  (y) 

In  an  indictment  on  a  statute,  besides  the  conclusion  "  against  the  form 
of  the  statute,"  the  words  *<  against  the  peace  of  the  people,''  are  abso- 
hitely  essential  ;(z)  for  the  former  conclusion  will  not  supply  the  omis- 
sion of  the  latter,  (a) 

Formerly,  omitting  to  conclude  **  against  the  form  of  the  statute,"  when 
it  was  essential,  was  error,  and  might  be  taken  advantage  of  by  demur- 
rer, motion  in  arrest  of  judgment,  or  writ  of  error.(6)  Defects  of  this 
kind,  however,  are  now  cured  by  the  statute,  notwithstanding  the  of- 
fence may  have  been  created,  or  the  punishment  declared,  by  a  statute.(c) 


0  6  T.  R.  162.    Saver,  225.    1  Vent.        (a)  Rum.  Bl  Ry.  C.  C.  176. 

(6)  Matt.  Dig.  Cr.  L.  279. 
(s)  2  Hale,  198.  (c)  2  R.  S.  728,  §  52,  sub.  3. 
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CHAPTER  V. 

0t  the  fdfttber  ot  befenbams  nx(b  offences  in  the  same 

SnMctment. 

Ist.  JoiNDBR  of  defendants.']  Where  the  act  is  such  that  several  may 
join  in  it,  all  or  any  number  of  the  offenders  may  be  indicted,  either 
jointly  or  separately,  (a)  So,  principals  in  the  first  and  second  degree, 
and  accessaries  before  and  after  the  fact,  may  all  be  joined  in  the  same 
indictment  ;{b)  or  the  principal  may  be  indicted  first  and  the  accessary 
after  the  conviction  of  the  principal ;  or  before,  for  a  substantive  felony.(c) 
But  where  the  oflfence  is  such  as  not  to  admit  of  a  participation  or  agen- 
cy, several  oflfenders  cannot  be  joined ;  as,  for  perjufy,((Q  or  for  seditious 
or  blasphemous  words,  or  the  like ;  because  such  offences  are  in  their 
nature  several.  Even  where  several  commit  a  joint  act,  not  of  itself  ille- 
gal, but  which  becomes  so  by  reason  of  some  circumstances  applicable 
to  each  individual  severally  and  not  jointly,  they  must  be  indicted  sepa- 
rately.(e)  Thus,  several  partners  cannot  be  indicted  jointly  for  exercis- 
ing their  trade  without  having  served  an  apprenticeship.  (/)  PersoDs 
have  been  jointly  indicted  for  obtaining  money  by  false  pretences  ;{g)  for 
joining  in  singing  a  libellous  8ong,(A)  or  jointly  publishing  a  libel.  But  if 
the  publication  be  separate,  they  must  be  severally  indicted. 

^so,  several  offenders  for  different  offences  of  the  same  kind  may  in 
some  cases  be  included  in  the  same  indictment,  if  the  word  several  be  in- 
serted, which  nmkes  it  several  as  to  each  of  them.  But  if  any  material 
inconvenience  arise  from  this  mode,  the  court  will,  in  its  discretion,  quash 
the  indictment.(t) 

If  an  indictment  charge  two  persons  jointly  with  an  offence  which 
may  be  committed  jointly  or  separately,  as  stealing  in  a  dwellmg  housot 


(a)  2  Hale's  P.  C.  173.    2  Burr.  984.  (e)  2  Hawk.  eh.  25,  «.  89. 

2  Hawk.  P.  C.  cb.  25,  s.  89.    1  Salk.  (/)  1  Salk.  382.    2Str.  623. 

382.  («r)  3  T.  R.  98 

"  ^ (*:  ^  ~     " 


(6)  2  Hale,  178.  (h)  2  Burr.  985. 

(c)  See  ante,  p.  261,  262.  (i)  3  T.  R.  106.    8  East,  46. 

(d)  2  Str.  921. 


Digitized  by 


Google 


Ck.  F.]  INDICTMENT.  297 

both  or  either  may  be  found  guilty^  but  not  of  separate  parts  of  the 
charge.  And  if  they  be  found  guilty  separately*  judgment  cannot  be 
passed  upon  one,  unless  a  pardon  be  obtained,  or  a  noli  prosequi  entered 
as  to  the  other.  (Ar) 

So,  on  a  joint  charge  for  receiving  stolen  goods,  a  joint  act  of  receiv- 
ing must  be  proved.  Proof  that  one  received  in  the  absence  of  the  oth- 
er, and  afterwards  delivered  them  to  him  vrili  not  sufBce.(/)  But  where 
several  are  indicted  for  burglary  and  larceny,  one  may  be  found  guilty  of 
both  offences,  and  the  other  of  the  larceny  only.(m) 

Misjoinder,}  The  misjoinder  of  defendants  may  be  taken  advantage 
of  by  demurrer,  motion  in  arrest  of  judgment,  or  writ  of  error;  or  the 
court  will  generally  quash  the  indictment.  But  where  different  counts 
which  might  otherwise  in  substance  be  joined,  are  inserted  in  the  same 
indictment  against  different  persons,  it  seems  to  be  no  cause  of  demurrer, 
though  it  may  be  for  moving  to  quash  the  indictment.(n) 

2d.  Joinder  of  offences.]  In  point  of  law,  there  is  ijo  objection  to  the 
insertion  of  several  distinct  felonies  of  the  same  degree,  though  commit- 
ted at  different  times,  in  the  same  indictment,  against  the  same  oflend- 
er.(9)  And  it  is  no  ground,  cither  of  demurrer  or  arrest  of  judgment,  (p) 
But  in  treasons  or  felonies,  no  more  than  one  distinct  offence  or  criminal 
transaction  should  regularly  be  chained  upon  the  prisoner  in  one  indict- 
oaent ;  for  if  that  be  shown  to  the  court  before  plea^  they  will  quash  the 
indictment  lest  it  confound  the  prisoner  in  his  defence,  or  prejudice  his 
challenge  to  the  jury ;  and  if  it  be  not  discovered  until  afterwards,  the 
prosecutor  may  be  compelled  to  elect  on  which  charge  he  wil}.  pro- 
ceed.(9) 

If  upon  an  indictment  for  receiving  stolen  goods,  it  appear  (but  not 
upon  mere  probability)  that  the  articles  were  received  at  different  times, 
the  prosecutor  must  elect  upon  which  receipt  be  will  prosecute,  (r)  It 
is  DO  objection,  in  point  of  law,  that  a  prisoner  is  charged  in  one  count 
with  stealing,  and  in  another  with  receiving  goods ;  but  the  judges,  not 
agreeing  whether  the  prosecutor  should  have  been  put  to  his  election, 
directed  that  in  future  both  charges  should  not  be  put  in  the  s^me  in- 
4lictment.(«) 

But  offences,  although  different  from  each  other,  and  varying  in  the 


(k)  Rum.  &ity.  C.  C.  844.  (p)  Id.  ib.    1  Chit.  Cr.  L.  253. 

(I)  Id.  257.  iq)  S  T.  R.  106.    2  East't  P.  C.  515. 

(»)  Id.  520.    1  Sid.  171.  2  Camp.  131.    8  id.  132.    2  Maule  & 

(n)  8  East,  41.  Selw.  589.    8  Wend.  203.    9  id.  198. 

(o)  2  Hale.  173.    1  Leach,  1108.    8       (r)  Rv.  k  Moo.  C.  C.  146. 

Wend.  203.  (a)  Id.  284.    3  Car.  k  Payne,  413. 
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punishments  authorized  to  be  inflicted  for  their  perpetration,  may  be  in- 
cluded in  the  same  indictment,  and  the  accused  tried  upon  the  several 
charges  at  the  same  time,  provided  the  offences  be  of  the  same  charac- 
ter, and  differ  only  in  degree ;  as  for  instance,  the  forging  of  an  instni- 
ment,  and  the  uttering  and  publishing  it,  knowing  it  to  be  false.  (0 

Different  counts,]  Though  a  defendant  cannot  be  charged  with  dif- 
ferent felonies  in  different  counts,  yet  he  may  be  charged  with  the  same 
felony  in  different  ways,  in  several  counts,  to  meet  the  facts  of  the  case. 
As,  if  there  be  a  doubt  whether  the  goods  stolen,  or  the  house  in  which 
a  burglary  or  larceny  was  committed,  be  the  goods  or  house  of  A.  or 
B.,  they  may  be  stated  in  one  count  as  the  goods  or  house  of  A.,  and 
in  another  as  of  B.(ti)  It  has  been  held  that  a  count  upon  the  statute 
for  embezzling  bank  notes  might  be  joined  with  a  count  for  larceny  at 
common  law.(w) 

In  misdemeanors,  the  indictment  may  contain  several  counts  for  diffe^ 
ent  offences,  if  the  judgment  upon  each  be  the  same.(u7)  Where  a  per- 
son was  indicted  for  assaulting  two  persons,  it  was  objected  that  each  as- 
sault was  a  distinct  offence ;  but  the  court  said,  "  Cannot  the  king  call  a 
man  to  account  for  a  breach  of  the  peace,  because  be  broke  two  heads 
instead  of  one  ?**(a:) 

If  the  legal  judgment  on  the  different  counts  be  materially  different ;  as 
if  one  were  for  felony  and  another  for  misdemeanor,  the  joinder  would  be 
bad  on  demurrer,  arrest  of  judgment,  or  error ;  but  it  seems  that  the  ob- 
jection may  be  cured  at  the  trial  by  taking  a  verdict  on  the  counts  only 
which  could  be  joined.  The  court  will  not,  however,  order  a  count  t» 
be  struck  out,  as  in  civil  cases ;  for  the  former  is  the  finding  of  the  grand 

A  count  charguig  A.  as  principal  in  the  first,  and  B.  as  principal  in  the 
second  degree,  may  be  joined  with  a  count  charging  B.  as  principal  in 
the  first,  and  A.  as  a  principal  in  the  second  degree,  (z) 


(t)  12  Wend.  425.    2  R.  S.  728,  §  51.    Burr.  984.    8  East,  46.    2  Camp.  131.   2 
(u)  2  Bos.  &  Pull.  508.  Stark.  458. 


(V)  3  Maule  &  Selw.  539.  (x)  2  Burr.  983. 

.   . .    — ,^.     ^        (y)  2  Str.  1026. 

(i)  7  Car.  &  Payne,  164 


(U7)  8  Wend.  203.    8  T.  R.  106.    2       (v)  2  Str.  1026.    Hardw.  203. 
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CHAPTER  VI. 

fBratitfito  COPS  of  StiMctmem,  girrafsnmrm  ot  BHtmntit, 

l8t.  Grantinq  copy  of  indictment^  At  common  law  the  defendant 
was  not,  in  cases  of  treason  or  felony,  entitled  to  a  copy  of  the  indict- 
ment.(a)  Although  a  defendant  acquitted  of  felony  could  not  bring  an 
action  against  the  prosecutor  of  the  indictment  without  obtaining  a  copy 
of  the  record  of  the  indictment  and  acquittal,  yet  he  could  not  have  a 
copy  without  leave  of  the  judge ;  and  the  judge  would  not  grant  it  if 
there  was  a  probable  cause  for  the  indictment,  (i)  Thus  trying  the 
whole  question  of  the  guilt  or  innocence  of  the  party  indicted,  upon  a 
motion  for  a  copy  of  the  indictment  I 

The  revised  statutes  have  done  away  with  this  unreasonable  and  harsh 
rule.  Every  person  indicted  for  any  ofience,  who  shall  have  been  arrested 
apon  process  issued  upon  such  indictment,  or  who  shall  have  duly  entered 
into  recognizance  to  appear  and  answer  to  such  indictment,  shall,  on  de- 
mand, and  on  paying  the  fees  allowed  by  law  therefor,  be  entitled  to  a 
copy  of  the  indictment  and  of  all  endorsements  thereon,  (e) 

2d.  Arraignment  of  defendant,']  The  arraignment  is  where  the  pris 
oner  is  brought  into  court,  the  indictment  read  to  him  by  the  clerk,  and 
he  is  required  to  plead  to  it.  The  objects  of  the  arraignment  are  to  as- 
certain the  identity  of  the  party,  and  to  know  whether  he  demands  a  trial. 
Upon  any  defendant's  being  arraigned  upon  an  indictment,  it  shall  not 
be  necessary  to  ask  him  how  he  will  be  tried ;  and  instead  of  being 
required  to  say  whether  he  pleads  guilty  or  not  guilty,  he  shall  be  required 
to  say  whether  he  demands  a  trial  upon  such  indictment.  He  may  an- 
swer that  he  does  require  such  trial ;  and  for  the  purpose  of  all  further 
proceedings  such  an  answer  shall  be  deemed  equivalent  to  a  plea  of  not 
guilty.  If  he  refuses  to  plead  or  answer,  and  in  all  cases  where  he  does 
not  confess  the  indictment  to  be  true,  a  plea  of  not  guilty  shall  be  entered 


a)  1  Lev.  68.     2  Hale,  286.    4T.R.        (6)  Matt.  Die:.  282. 
2  Hawk.  ch.  29,  §  13.  (c)  2  R.  S.  728,  §  63. 
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by  the  court;  and  the  same  proceedings  in  ail  respects  shall  be  had,  as  if 
he  had  pleaded  not  guilty  to  such  indictment.  (J) 

No  insane  person  can  be  tried,  sentenced  to  any  punishment,  or  pun- 
ished for  any  crime  or  offence,  while  he  continues  in  that  state. (e)  When 
there  is  reason  to  believe  that  the  accused  is  a  lunatic  or  idiot,  the  proper 
course  is  for  the  court  to  impannel  a  jury  to  decide  whether  he  be  mm 
compos  mentis  or  not ;  and  if  they  find  for  the  accused  the  trial  will  be 
suspended.  (/)  On  this  preliminary  trial  the  jurors  are  sworn  in  this 
manner :  **  You  shall  diligently  inquire  and  a  true  verdict  return,  on  be- 
half of  the  people  of  the  state  of  New- York,  whether  A.  B.,  the  prisoner 
at  the  bar,  who  now  stands  indicted  for  murder,  be  of  sane  memory  or 
not,  according  to  your  evidence  and  knowledge.''(5') 

3d.  PleadingJ]  When  brought  to  the  bar  and  arraigned,  the  prisoner 
either  confesses  the  charge,  stands  mute  of  malice,  or  does  not  answer 
directly  to  the  charge,  which  may  be  entered  as  a  plea  of  not  guilty ;  or 
pleads — ^to  the  jurisdiction,  or  in  abatement— or  demurs— or  pleads  spe- 
cially in  bar — or  generally  that  he  is  not  guilty.(A) 

No  more  than  one  plea  can  be  put  in  in  answer  to  an  indictment.(t) 
In  felonies,  however,  if  the  defendant  plead  in  abatement  or  specially  in 
bar,  he  may  at  the  same  time  or  afterwards,  if  the  plea  be  adjudged 
against  him,  plead  over  to  the  felony.(A) 

When  the  delbndant  has  any  special  matter  to  plead  in  abatement  or 
in  bar,  or  if  the  indictment  be  demurrable,  he  should  plead  it  or  demur 
at  the  time  of  arraignment,  before  the  plea  of  not  guilty.  (/) 

Plea  to  the  jurisdiction.^  Where  an  indictment  is  taken  before  a  court 
that  hath  no  cognizance  of  the  offence,  the  defendant  may  plead  to  the 
jurisdiction  ;  without  answering  at  all  to  the  crime  alleged  ;  as  if  a  man 
be  indicted  for  treason  at  the  quarter  sessions,  or  for  a  rape  at  the  sher- 
iff's tourn,  or  the  like ;  or  if  another  court  have  exclusive  jurisdiction  of 
the  offence,  (m) 

But  if  the  offence  were  committed  out  of  the  jurisdiction  of  the  court, 
the  defendant  may  take  advantage  of  it  under  the  general  issue  ;{n) 
or  if  the  objection  appear  upon  the  face  of  the  record,  he  may  demur,  or 
(it  should  seem)  move  in  arrest  of  judgment,  or  bring  a  writ  of  error.(o) 

Where  any  matter  shall  be  pleaded  to  an  indictment,  as  having  occur- 


(d)  2  R.  S.  780,  §  70.  (t)  Id.  ib. 

(<)  Id.  697,  §  2.  (k)  Id.  ib. 

(/)  3  Robinson's  Prac.  115.    2  Va.        (I)  Id.  78,  a.    2  Smith,  620. 
Cas.  266.    1  Maw.  R.  102.  (m)  2  Hale,  286.    4  Black.  Com. : 

(g)  18  Mass.  R.  299.  (n)  6  East,  588. 

ih)  Arch.  Cr.  PI.  78.  (o)  Russ.  k  Ry.  G.  C.  158. 
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red  in  may  other  county  than  that  ip  which  such  indictment  was  found,  it 
shall  be  tried  in  the  same  manner  as  if  it  had  been  alleged  to  have  occur- 
red in  the  county  where  such  plea  is  tendered.(p) 

Plea  in  abatement.']  If  the  indictment  assign  to  the  defendant  no  chris- 
tian or  surname,  or  a  wrong  one,  he  can  only  object  to  this  matter  by 
plea  in  abatement.(^)  But  the  want  of  an  addition  or  giving  a  wrong 
one,  cannot  be  pleaded  in  abate  ment.(r) 

No  plea  in  abatement  or  other  dilatory  plea,  to  an  indictment,  shall  be 
received  by  any  court,  unless  the  truth  of  it  shall  be  verified  by  affidavit, 
or  some  other  evidence.  («)  It  is  sufficient  for  the  plea  to  state  that  the 
defendant's  name  is  so  and  so,  and  that  by  that  name  he  was  always 
called  and  known,  without  stating  that  he  ^as  baptized  by  it(/) 

The  court  will  not,  upon  motbn,  quash  a  bad  plea  in  abatement.(u) 

The  judgment  for  the  people  on  a  plea  in  abatement  in  misden^eanors 
is  final ;  in  treason  and  felony,  that  the  defendant  do  answer  over.((;) 
The  judgment  for  the  defendant  on  a  plea  in  abatement,  is  that  the  in- 
dictment be  quashed.(ti?)  But  this  will  not  prevent  the  defendant  from 
being  indicted  again  by  his  right  name. 

Special  pleas  in  bar,]  Those  most  commonly  in  use  are,  1.  Auterfois 
acquit;  2.  Auterfois  convict;  3.  Pardon. 

I  St.  Auterfois  acquit,]  Where  a  man  is  indicted  for  an  offence,  and 
acquitted,  he  cannot  afterguards  be  indicted  for  the  same  offence,  pro- 
vided the  first  indictment  were  such  that  he  could  have  been  lawfully 
convicted  on  it ;  and  if  he  be  thus  indicted  a  second  time,  he  may  plead 
4mterfois  acquit^  and  it  will  be  a  good  bar  to  the  indictment.  The 
true  test  by  which  the  question  whetther  such  a  plea  is  a  sufficient  bar  in 
any  particular  case,  may  be  tried,  is,  whether  the  evidence  necessary  to 
support  the  second  indictment  would  have  been  sufficient  to  procure  a  v 
legal  conviction  on  the  first.(l) 

A  trial  and  acquittal  for  robbery  is  a  bar  to  an  indictment  for  larceny^ 
where  the  property  alleged  to  have  been  taken  is  the  same.(x)  On  a 
plea  of  auterfois  acquit  where  the  only  issue  is  the  identity  of  the  offences, 
a  variance  between  the  record  of  acquittal  and  the  indictment  under 
which  the  last  trial  is  had,  in  the  number  of  articles  allegcc)  to  hsive  been 

(p)  2  R.  S.  731,  §  72.  (w)  Arch.  Cr.  PI.  83. 

q)  Arch.  Cr.  PI.  30.  (1)  Arch.  Cr.  PI.  87.     "  No  peraon 

r;  S«e  2  R.  S.  728,  §  51.  shall  be  subject  for  the  same  oflence  to 

fs)  Id.  731,  §  71.  be  twice  put  in  jeopardy  of  life  or  limb." 

(0  6  Mod.  116.    1  Salk.  6.  Hardw.    Const,  of  N.  Y.,  art.  7,  sec  7.    1  R.  S. 

286.  94,  §  13. 

(u)  2  Bam.  &  Cress.  618,  871.  (x)  1  Brod.  &  Bmg.  478.  9  East,  478. 

(«)  8  East,  107.  2  Car.  &P.  684.    17Vyraiid.88& 
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taken,  and  in  the  names  of  the  ownersot  the  property,  will  be  disre^rded* 
when  no  proof  is  offered  on  th^  part  of  the  prosecution  to  show  that  the 
offences  are  in  fact  different,  (y) 

On  a  plea  of  auterfois  acquit^  evidence  is  admissible  as  to  the  diversity 
or  identity  of  the  offences. (z) 

A  trial  and  acquittal  for  the  forgery  of  a  certificate  of  deposit  of 
money  in  a  bank,  is  no  bar  to  an  indictment  for  an  attempt  to  obtain 
money  from  another  bank  by  color  of  a  forged  letter  enclosing  the  cer- 
tificate of  deposit,  and  desiring  the  amount  to  be  transmitted  to  the  wri- 
ter of  the  lctter.(a)  An  acquittal  by  a  competent  jurisdiction  abroad  is 
a  bar  to  an  indictment  for  the  same  offence  before  any  other  tribunal. (6) 
Even  an  erroneous  acquittal,  standing  unreversed,  is  a  sufficient  founda- 
tion for  this  plea.(c) 

But  an  acquittal  upon  an  indictment  in  a  wrong  county  cannot  be 
pleaded  to  a  subsequent  indictment  for  the  offence  iu  another  county.(cf) 
So  an  acquittal  upon  an  indictment  for  a  felony  is  no  bar  to  an  indict- 
ment for  a  misdemeanor,  and  e  converso.{e)  An  acquittal  as  accessary 
also,  is  no  bar  to  an  indictment  as  principal,  and  c  converso,(f)  And  a 
person  indicted  for  compounding  a  larceny  and  agreeing  to  withhold  evi- 
dence, cannot  plead  the  acquittal  of  the  person  charged  with  the  larceny, 
in  bar  of  his  own  conviction.(5) 

It  is  provided  by  statute  that  wheaa  defendant  shall  be  acquitted  or 
convicted  upon  any  indictment  for  an  offence  consisting  of  different  de» 
grees  as  prescribed  in  the  statute,  hp  shall  not  thereafter  be  tried  or  con- 
victed for  a  different  degree  of  the  same  offence,  or  for  an  attempt  to 
commit  the  offence  charged  in  the  indictment,  or  to  commit  any  degree 
of  such  offence. (A) 

An  acquittal  upon  an  insufficient  indictment,  however,  is  no  bar  to  an* 
other  indictment  for  the  same  offcnce.(t)  Thus  our  statute  declares  that 
when  a  defendant  shall  have  been  acquitted  of  a  criminal  charge,  upon 
trial,  on  the  ground  of  a  variance  between  the  indictment  and  the  proof, 
or  upon  any  exception  to  the  form  or  substance  of  the  indictment,  he  may 
be  tried  and  convicted  upon  a  subsequent  indictment  for  the  same  of- 
fence. (A:)  But  where  the  defendant  has  been  acquitted  upon  trial,  on 
the  merits  and  facts,  and  not  on  the  ground  of  a  defect  or  variance,  he 


(y)  17  Wend.  386.  (/)  Id.  lb.  s.  11.    2  Hale,  244.    Fost. 

(z)  Id.  ih.  361. 

(a)  \i  W'-nd  ^31  (s;^  13  Wend   592. 

(6)  I  Leach,  135.    Bull.  N.  P.  24d.  (A)  2  K.  S.  702,  §  28. 

(c)  Arch.  Cr.  PI.  88.  (t)  4  Coke,   45,  a.     1    John.  66.     2 

fd)  Id.  ib.    Com.  Diff.  Indict.  (L).  Cainei'  Rep.  804. 

(i)  2  Hawk.  P.  C.  ch.  86,  s.  5.  (,k)  2  R.  S.  701,  §  34. 
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may  plead  such  acquittal  in  bar  of  any  subse(]uent  accusation  for  the 
same  offence,  notwithstanding  any  defect  in  form  or  in  substance  in  the 
former  indictment. (/) 

A  nolle  prosequi,  or  a  dismission  of  the  case  is  not  an  acquittal,  and 
cannot  be  pleaded  in  bar  to  a  subsequent  indictment  for  the  same  of- 
fence, (m) 

If  the  indictment  be  for  felony  or  treason  the  defendant,  besides  this 
plea  of  auterfois  acquit,  should  also  plead  over  to  the  felony,  &c.(n)  If 
he  plead  auterfois  acquit  without  pleading  over,  after  his  special  plea  is 
found  against  him,  he  may  still  plead  over  to  the  felony.(o) 

On  a  plea  of  auterfois  acquit  a  jury  are  sworn,  instantly  to  try  the 
cause. (/?)  The  proof  of  tiie  issue  upon  this  plea  lies  upon  the  defend- 
ant(7) 

The  judgment  against  the  defendant  upon  this  plea,  in  felonies,  is  res* 
pondeat  ouster ;  or  rather,  as  he  generally  pleads  over  to  the  felony  at 
the  same  time  with  the  plea  of  auterfois  acquit,  the  jury  are  charged 
again  to  inquire  of  the  second  issue,  (r)  In  misdemeanors  the  judgment 
is^final.($)  When  the  plea  is  allowed,  the  judgment  is  that  the  flrrendait 
shall  go  without  day,  and  he  is  altogether  discharged  from  the  prosecu- 
tion. (0 

2d.  Auterfois  convict.']  Now  that  benefit  of  clergy  is  abolished,  a  pre- 
vious conviction  can  only  be  pleaded  in  bar  of  any  subsequent  indict- 
ment for  the  felony  of  which  the  defendant  has  been  prevbusly  convict- 
ed, (u)  This  plea,  like  that  of  auterfois  acquit,  must  set  out  the  record  of 
conviction,  to  the  judgment,  inclusive,  and  must  contain  an  averment 
that  the  offences  charged  in  the  former  indictment,  and  in  the  present,  are 
one  and  the  same,  and  not  different  offences,  (n) 

The  statute  against  duelling  and  sending  challenges  to  fight  contains  a 
provision  that  persons  indicted  here  for  those  offences,  may  plead  a  former 
conviction  or  acquittal  for  the  same,  in  another  state  or  country ;  and 
that  if  such  plea  be  admitted  or  established,  it  shall  be  a  bar  to  any  fur- 
ther or  other  proceedings  against  him  for  the  same  offence.(u?) 

3d.  Pardon.']  A  pardon  may  be  pleaded  in  bar  to  the  indictment ;  or 
afier  verdict  in  arrest  of  judgment ;  or,  after  judgment,  in  bar  of  elocu- 
tion.   But  it  must  be  observed  that  it  is  necessary  to  ple^d  it  the  first 


(0  Id.  702,  §  25.  (r)  2  Leach,  708.    1  Id.  448. 

(»)  2  Virg.  Cas.  345.  2  Mass.  R.  172.        («)  2  Ld.  Raym.  922.    2  Hale,  256. 
5  Band.  669.  (0  2  Hale,  391.    1  Deacon,  90. 

(n)  2  Leach,  712.  (u)  Id.  251.    4  Ck).  45.   4  Black.  Com. 


(o)  Arch.  Cr.  PI.  90. 
)  2  Letch,  541.  (p)  1  Chit.  Cr.  L.  461. 

9)  Arch.  90.  (10)  2  R.  S.  687,  §  7. 
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opportunity  the  defendant  may  have  of  so  doing ;  for  if,  for  insta^ca,  he 
have  obtained  pardon  before  arraignment,  and  instead  of  pleading  it  in 
bar,  he  plead  the  general  issue,  he  shall  be  deemed  to  have  waived  tiie 
benefit  of  it ;  and  cannot  afterwards  avail  himself  of  it  in  arrest  of  jadg* 
ment.(a7)  This  necessity  of  pleading  a  pardon,  however,  relates  to  the 
Governor's  pardon  only ;  for  a  statute  pardon  need  not  be  pleaded;  md- 
less  there  be  exceptions  in  it.(y) 

In  this  state  the  Governor  is  authorized  to  grant  pardons  upon  such 
conditions,  restrictions,  and  limitations,  as  he  ipay  think  proper.(i^ 
Where  a  pardon  of  this  nature  is  pleaded  it  should  be  averred  that  the 
condition,  &c.  has  been  complied  with. ' 

Oeneral  issue.]  The  general  issue  is  pleaded  by  the  prisoner  ma 
voce  at  the  bar,  in  these  words  ^  not  guihy  ;^  by  which  plea,  whhout  fiir- 
ther  form,  every  person  on  being  arraigned  upon  an  indictment,  is  deem- 
ed to  have  put  himself  upon  the  country  for  trial.  Under  the  revised  stat- 
utes^ however,  the  defendant  instead  of  being  required  to  say  whether 
he  pleads  guilty  or  not  guilty,  shall  be  required  to  say  whether  he  de- 
mands a  trial  upon  such  indictment.  If  he  answer  that  he  does  require 
such  trial  such  answer  shall  be  deemed  equivalent  to  a  plea  of  not  guil- 
ty. If  he  refuses  to  plead  or  answer,  and  in  all  cases  where  he  does  not 
confess  the  indictment  to  be  true,  a  plea  of  not  guilty  is  to  be  entered  by 
the  court,  (a) 

The  general  issue  makes  it  incumbent  upon  the  prosecutor  to  prove 
every  fact  and  circumstance  constituting  the  oflence,  as  stated  in  the  in- 
dictment. On  the  other  hand  the  defendant  may  give  in  evidence,  un- 
der this  plea,  not  only  every  thing  which  negatives  the  allegations  in  the 
indictment,  but  also  all  matter  of  excuse  and  justif]cation.(6) 

Demurrers.']  Another  mode  by  which  the  defendant  may  object  to 
the  indictment  is  by  demurrer ;  which  signifies  that  the  party  will  go  no 
further  because  the  indictment  is  defective  in  substance,  or  informal  io 
statement,  (c)  Thus,  if  a  man  be  indicted  for  feloniously  stealing  a  grey- 
hound, which  is  an  aniouil  in  respect  whereof  no  theft  can  be  committed, 
the  defendant  may  demur ;  for  while  he  admits  the  taking  he  may  deny 
the  felony.((/)  But  it  seems  to  be  unsettled  whether  be  can  demur  oa 
account  of  the  omission  or  bad  statement  of  the  defendant's  uaffle»  or 
must  plead  it  in  abatement,  (e) 


(x)  Arch.  Cr.  PI.  92.    1  Ro.  Rep.  297.       (c)  1  Chit  Cr.  L.  438. 

iy)  Id.  ib.    Fost.  43.    2  Hale,  252.  (<i)  4  Black.  Com.  334. 

U)  2  R.  R.  746,  §  21.  {e)  1  Chit  Cr.  L,  489.    Andrew,  148, 


a)  2  R.  S.  730.  §  70. 
[h)  Arch.  Cr.  PI.  93. 


150.    2  Hale.  175. 


(6) 


Digitized  by 


Google 


Ol  VL]  indictment.  806 

As  to  tbe  form  of  the  demurrer,  it  seems  that  in  capital  cases  it  may 
be  ore  tenus^  od  whichever  side  the  objection  arises. (/)  The  defendant 
when  indicted  for  felony  may  either  demur  and  at  the  same  time  plead 
over  to  the  felony,  or  may  take  the  latter  course  after  the  demurrer  is 
foood  against  him.(^) 

The  judgment  for  tbe  defendant  upon  demurrer  is  that  he  be  dismissed 
and  dischai^ed  from  the  premises.  The  judgment  against  the  defend- 
ant in  misdemeanors  is  the  same  as  upon  demurrers  in  civil  case8.(A) 
But  demurrers  in  felonies  have  hitherto  been  of  sach  rare  occurrence 
that  it  is  doubtful  what  judgment  ought  to  be  pronounced  against  the  de- 
foidant^  Tbe  older  authorities  go  to  show  that  it  is  final  ;(t)  but  by 
some  this  \b  doubled  ;  and  it  is  said  that  in  fawrem  vzUb  the  defendant 
shall  plead  over  to  the  felony. (ft) 

An  information  may  be  amended  after  demurrer.  (2)  But  an  indict- 
ment, which  is  a  finding  upon  the  oaths  of  the  grand  jury,  can  only  be 
amended  with  their  consent  before  they  are  discharged.(m) 


(/)  Post.  105.    1  Chit.  Cr.  L.  440.  (i)  See  2  Hawk.  ch.  81,  s.  5. 

(g)  8£aat,  112.  2  Hale,  207.  4  Black.  (k)  Arch.  Cr.  PI.  85.    2  Hale,  225, 

Com.  834.  257.    4  Black.  Com.  834.    8  Eait,  107. 

(*)  5  Dowl.  &  Ry.  422.    5  Bam.  &  (0  4  T.  R.  457. 

Cm.  502,  618.  (m)  2  Hawk.  ok.  25,  s.  97,  98. 
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When  the  indictment  is  defective,  the  court  has  a  discretionary  power, 
either  to  quash  it,  or  oblige  the  defendant  to  plead  or  demur,  or  move  in 
arre8t.(a)  Where  the  question  is  doubtful,  they  will  put  him  to  bis  mo- 
tion in  arrest  of  judgment.(6) 

Ordinarily,  a  motion  to  quash  must  be  made  previous  to  plea  pleaded, 
or  any  evidence  given  in  the  case ;  at  all  events,  before  the  cause  is  tub* 
mitted  to  the  jury.(c) 

If  the  indictment  be  so  defective  that  no  judgment  can  be  given  upon 
it,  even  should  the  defendant  be  convicted,  the  court  will,  in  general, 
quash  it.  Thus,  an  indictment  at  common  law,  for  peijury,  found  at  the 
sessions,  has  been  quashed,  because  the  sessions  have  no  jurisdiction  of 
such  perjury.(c/)  So  of  an  indictment  against  six,  for  exercising  a  trade ; 
because  it  was  a  distinct  offence  in  each,  and  could  not,  therefore,  be 
made  the  subject  of  a  joint  prosecution.(e) 

And  there  are  several  instances  where  indictments  have  been  quashed, 
because  the  facts  stated  in  them  did  not  amount  to  an  oflfence  punishable 
by  law.(/}  As,  an  indictment  for  contemptuous  words  spoken  to  a  jus- 
tice of  the  peace,  not  stating  that  they  were  spoken  to  him  whilst  in  the 
execution  of  his  office.  (^)  But  after  a  conviction,  an  indictment  will  not 
be  quashed  on  the  ground  that,  during  the  pendency  of  the  trial,  a  second 
indictment  for  the  same  offence  was  found  by  the  grand  jury.  (A) 

Quashing  an  indictment  as  to  one  of  several  defendants,  quashes  it  as 
to  all.(t) 

The  application  to  quash,  must  be  made  to  the  court  where  the  bill  is 


(a)  7  Cowen,  166.    2  Burr.  1127.  4       (/)  See  Andr.  280.     1  Burr.  516, 

id.  2589.    2  Hawk.  ch.  25,  s.  146.  54a 

(6)  7  Cowen,  166.  (g)  Matt.  Dig.  288.     Arch.  Cr.  PI. 

(c)  20  Wend.  106.  86. 

(d)  2  Stn.  1088.    Russ.  It  Rj.  15a  (h)  20  Wend.  108. 
(i)  4  Burr.  2046.    1  Str.  628, 921.  (t)  7  Cowen,  166. 
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found  ;  except  in  cases  of  indictments  found  at  the  sessions,  or  other  in- 
ferior courts,  for  offences  which  they  have  no  power  to  try ;  in  which 
case  it  is  made  to  the  court  of  oyer  and  terminer  or  other  court  into 
which  the  record  has  been  removed. (A)  If  the  indictment  be  quashed, 
the  recognizances  become  ineffectual.  (/)  And  a  jury  sworn  on  an  in- 
dictment clearly  bad  in  point  of  law,  may,  it  seems,  be  discharged  by 
the  judge  from  giving  a  verdict.(m) 

Motion  to  quoBh^  by  prosecutor.]  When  the  application  is  made  on 
the  part  of  the  prosecution,  the  court  will  quash  the  indictment  in  all 
cases  where  it  appears  to  be  so  defective  that  the  defendant  cannot  be 
convicted  upon  it,  and  where  the  prosecution  appears  to  be  bonafde^  and 
not  from  malicious  motives,  or  for  the  purpose  of  oppression.(n) 

But  a  new  bill  for  the  same  offence  must  have  been  first  preferred 
against  the  defendant,  and  found,  (o)  And  when  the  court,  upon  such 
an  apphcation,  order  the  former  indictment  to  be  quashed,  it  is  usually 
apoD  terms,  viz.  that  the  prosecutor  shall  pay  to  the  defendant  such  costs 
as  he  may  have  incurred  by  reason  of  such  former  indictment  ;(/>)  that 
the  second  indictment  shall  stand  in  the  some  plight  and  condition  that 
the  first  would  have  done,  if  it  were  not  quashed  ;(9)  and,  (particularly 
when  there  has  been  any  vexatious  delay  on  the  part  of  the  prosecutor,) 
that  the  name  of  the  prosecutor  be  disclosed,  (r) 

The  application  on  the  part  of  the  prosecutor  may  be  made,  it  seems, 
at  any  time  before  the  indictment  has  been  actually  tried.  («) 

It  is  provided  by  statute,  that  where  two  indictments  are  pending 
against  a  defendant  for  the  same  offence,  the  one  first  found  shall  be 
deemed  to  be  superseded  by  the  second,  and  shall  be  qtuuhed.{t)  But 
the  mere  finding  of  a  second  indictment,  is  not  per  le,  a  supersedeas  to 
the  first  A  motion  to  quash  must  be  made.(tf )  Neither  has  a  district 
attorney  any  right  to  enter  a  ndle  prosequi  upon  any  indictment,  without 
leave  of  the  court.(t;)  If  he  wishes  to  try  the  defendant  on  a  second  in- 
dictment, for  the  same  offence  embraced  in  the  previous  one,  he  must 
move  to  quash  the  first  before  he  can  do  so. 

Motion  to  quash  by  defendant]    When  the  application  is  made  on  the 


k)  Arch.  Cr.  PL  67.    See  2  R.  S.        (9)  8  Bam.  k  Aid.  878. 

i,  §  5.    Id.  209,  §  6.    Id.  205,  §  80.         (r)  8  Burr.  1468. 
(0  2  SeM.  Ca.  1.  (•)  Matt.  Dig.  284.  1  Burr.  651.  Arch. 

(«)  Ry.  &  Moo.  27.  Cr.  PI.  37. 
^  Arch.  Cr.  PI.  67.  (0  2  R.  S.  726,  §  42. 


in)  A 


East,  226.  (u)  20  Wend.  108. 

Burr.  1469.    8  Bam.  k  Aid.        h)  2  R.  S.  728,  §  54. 
Burr.  1468.    1  W.  Blac.  460. 
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part  of  the  defendanti  the  courts  almost  uotformly  refuse  to  quash  ao  in- 
dictment, whore  it  appears  to  be  for  some  enormous  crime,  such  as  trea- 
son or  felony,(to)  forgery,  perjury,  and  8ubomation.(x)  They  have  abo 
refused  to  quash  indictments  for  cheats  ;(y)  for  selling  flour  by  fabe 
weights  ;(z)  for  extortion  ;(a)  for  not  executing  a  magistrate's  war- 
rant i{b)  and  in  many  other  ca8es.(c) 

The  application,  if  made  on  the  part  of  the  defendant,  must  also  be 
before  plea  pleaded.(d) 


(w)  Com.  Dig.  Indictment,  (H).  (a)  5  Mod.  13. 

(x)  1  Salk.  ^*2.    1  Sid.  54.    1  Vent.        {h)  2  Stra.  1211. 
870.    8  Dowl.  &  Ry.  621.  (c)  See  Matt  Dig.  284. 

(y)  6  Mod.  42.  (d)  Fost  231.    Holt,  684.    4  StTr. 

(x)  8  Burr.  1841.  677. 
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This  sort  of  proceeding  is  regulated  in  this  state  by  statute*  as  follows : 

Every  person  against  whom  an  indictment  shall  be  pending  in  a  court 
of  general  sessions,  may  apply  to  any  justice  of  the  supreme  court,  cir- 
cuit judge,  or  supreme  court  commissioner,  for  an  order  to  remove  such 
indictment  to  the  court  of  oyer  and  terminer  of  the  county  in  which  the 
same  was  found.  Such  application  shall  set  forth  a  copy  of  the  indict- 
menty  or  the  substance  thereof;  the  time  when  it  was  found ;  the  pro- 
ceedings thereon,  if  any,  and  the  facts  and  circumstances  rendering  a  re- 
moval thereof  expedient ;  and  shall  be  verified  by  affidavit.  Such  offi- 
cer shall  grant  an  order  that  the  indictment  be  removed  to,  and  tried  at 
the  next  court  of  oyer  and  terminer  to  be  held  in  the  county  where  the 
same  was  found,  unless  it  appears  that  the  application  was  not  made  in 
due  season,  or  that  such  removal  will  produce  any  injurious  delay,  or  in 
anyway  tend  to  prevent  a  due  prosecution  of  such  indictment.  And  the 
officer  must  take  a  recognizance  from  the  defendant  (if  he  is  not  in  cus- 
tody) to  appear  at  the  oyer  and  termmer. 

No  such  order  for  the  removal  of  an  indictment  shall  be  effectual,  in 
the  case  of  any  defendant"  not  being  in  actual  confinement,  unless  such  a 
recognisance  be  delivered  at  the  same  time  with  such  order,  and  be 
filed  with  the  clerk  of  the  court ;  nor  unless  such  order  be  delivered  be- 
fore any  judgment  rendered  on  any  such  indictment,  and  before  any  ju- 
ror  shall  be  sworn  to  try  it. 

No  certiorari  to  remove  an  indictment  from  a  court  of  general  sessions 
to  the  supreme  court,  or  to  any  court  of  oyer  and  terminer,  before  trial 
thereon,  can  be  allowed.  And  no  certiorari  to  remove  into  the  supreme 
court  any  indictment  pending  in  a  court  of  oyer  and  terminer,  before  trial 
thereon,  is  effectual,  unless  allowed  by  a  justice  of  the  supreme  court,  or 
a  circuit  judge ;  and  no  other  officer  has  any  power  to  allow  such  writ. 

The  officer  allowing  a  certiorari  to  remove  an  indictment  from  a  court 
of  oyer  and  terminer  is  to  take  the  defendant's  recognizance,  with  sure** 
ties,  to  appear  at  the  return  day  of  the  certiorari,  b  the  supretkie  court, 
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and  plead  to  such  iudictment,  if  issue  is  not  already  joined ;  and  not  de- 
part such  court  without  its  leave ;  and  to  obey  the  orders  and  rules  of 
such  court,  in  respect  to  the  trial  of  such  indictment,  and  the  judgment 
and  all  other  proceedings  thereon. 

Every  indictment  so  removed  is  to  be  carried  down  for  trial  at  the 
proper  circuit  court,  by  the  district  attorney  of  the  county  in  which  the 
same  was  found,  in  the  same  manner  in  all  respects  as  issues  joined  in 
the  supreme  court  in  civil  cases,  and  the  same  proceedings,  so  far  as  ap- 
plicable, are  to  be  had  thereon,  (a) 


(a)  2  R.  S.  781, 2,  8. 
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1.  In  what  court  to  be  tried.     < 

2.  In  what  county  to  be  tried. 
8.  Jury,  and  challenges. 

4.  Defendant  to  be  present. 

5.  Right  to  counsel. 

6.  Witnesses. 

7.  Dischai^ging  one  of  several  defendants. 

8.  Separate  trials. 

9.  Entering  a  twlle  prosequi. 

10.  Commissions  to  examine  witnesses  abroad. 

11.  Examining  witnesses  conditionally. 

12.  Compromising  offences. 

13.  Letting  accused  to  baiL 

14.  Exceptions  by  defendants. 

15.  Putting  off  trial 

16.  New  trial 

1st  /n  wlua  court  to  he  tried,']  Indictments  can  only  be  tried  in  the 
circuit  court,  the  oyer  and  terminer,  general  sessions  of  the  peace,  and 
certain  mayors'  courts. 

Circuit  courtJ\  Where  an  indictment  is  removed  into  the  supreme 
court,  before  trial,  by  certiorari,  it  should  be  carried  down  for  trial  at  the 
proper  circuit  courts  by  the  district  attorney  of  the  county  in  which  the 
same  was  found,  in  the  same  manner  in  all  respects  as  issues  joined  in 
the  supreme  court  in  civil  cases,  and  the  same  proceedings,  so  far  as  ap- 
plicable, shall  be  had  thereon,  (a) 

Oyer  and  terminer, "]  Courts  of  oyer  and  terminer  may  be  held  at  the 
time  aiid  place  at  which  any  circuit  court  may  have  been  appointed  to  be 
beM,  as  follows :  In  the  city  and  county  of  New- York,  by  one  or  more 

(a>  a  R.  S.  788,  §  84.    See  8  Wead.  549. 
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of  the  justices  of  the  supreme  court,  or  of  the  circuit  judges,  or  by  the 
first  judge  of  the  court  of  common  pleas,  together  with  the  mayor,  recor* 
dor  and  aldermen  of  that  city,  or  with  any  two  of  them.  In  all  the  other 
counties  of  this  state,  by  a  justice  of  the  supreme  court,  or  a  circuit  judge, 
together  with  at  least  two  of  the  judges  of  the  county  courts.  In  the 
counties  of  Albany,  Columbia  and  Rensfelaer,  the  mayor,  recorder  and 
aldermen  of  the  respective  cities  .therein,  or  any  two  of  them,  may  sit 
and  act  in  the  court  of  oyer  and  terminer,  with,  or  instead  of,  the  county 
judges.  In  the  county  of  Schenectady,  the  mayor  and  aldermen  of  the 
city  of  Schenectady,  or  any  two  of  them,  may  sit  and  act  in  such  court 
with  or  instead  of  the  county  judges.(6) 

Each  court  of  oyer  and  terminer  has  power  to  incjtiire,  by  the  oath  of 
good  and  lawful  men  of  the  same  county,  of  all  crimes  and  misdemeanors 
committed  or  triable  in  such  county ;  to  hear  and  determine  all  such 
crimes  and  misdemeanors ;  and  to  deliver  the  jails  of  the  said  county  or 
city  and  county,  according  to  law,  of  all  prisoners  therein.(c) 

Every  court  of  oyer  and  terminer  has  power  also  to  try  all  indictments 
found  in  the  court  of  general  sessions  of  the  peace  of  the  same  county,  or 
city  and  county,  which  shall  have  been  sent  by  order  of  such  court  of 
general  sessions  to,  and  received  by  the  said  court  of  oyer  and  terminer, 
or  which  shall  have  been  removed  into  the  said  court  of  oyer  and  termi- 
ner ;  and  which,  in  the  opinion  of  the  said  court  of  oyer  ^nd  terminer, 
may  be  proper  to  be  tried  therein,  (d) 

Courts  qf  general  sessions  of  the  peace.']  Any  three  of  the  judges  of 
the  county  courts  of  each  county  have  power  to  hold  courts  of  general 
sessions  therein,  (e) 

The  jurisdiction  of  these  courts,  (except  in  the  city  of  New*York»)  is 
limited  to  a  certain  class  of  offences,  viz.  all  crimes  and  misdemeanors  not 
punishable  with  death  or  imprisonment  in  the  state  prison  for  Iife.(/) 

The  several  courts  of  general  sessions  shall  send  all  indictments  for 
offisnces  not  triable  therein,  to  the  next  court  of  oyer  and  terminer  in 
such  county.  And  they  shall  try  such  indictments  for  offences  triable  in 
the  general  sessions,  as  may  be  sent  back,  without  trial,  by  the  court  of 
oyer  and  terminer.  (^) 

Courts  of  general  sessions  have  no  jurisdiction  of  the  offence  of  rape. 
Therefore,  where  a  pris^er  is  indicted  at  the  sessions  for  a  rape,  and  for 
an  assault  with  intent  to  commit  a  rape,  and  the  district  attorney  pro- 


I 


(6)  2  R.  S.  204,  §  26.  (  f)  Id.  §  5,  sub.  2. 

(c)  Id.  205,  f  ^^  -  '^  -  - 

(d)  Id.  §  206 
(•5  Id.S08,§l 


(c)  Id.  205,  §  29.  (e)  Id.  §§  6, 7. 
205,  f  88.  {%)  19  Wsnd.  192, 201. 
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ceeds  to  trial  without  entering  a  nolle  prosequi  on  the  counts  charging  a 
rape,  and  the  jury  convict  the  defendant  of  an  assault  and  batlery  only, 
judgment  cannot  be  rendered — ^the  issue  being  general,  on  all  the  counts, 
and  the  verdict  rendered  on  that  issue. (A) 

In  the  city  and  county  of  Neio-Yorh^  the  first  judge,  of  the  county 
courts,  and  the  mayor,  recorder,  and  aldermen  of  the  said  city,  or  any 
three  of  them,  of  whom  the  said  first  judge,  mayor  or  recorder  shall  al- 
ways be  one,  shall  have  power  to  hold  courts  of  general  sessions  in  and 
for  the  said  city  and  county.  But  it  is  the  special  duty  of  the  recorder  of 
the  said  city  to  hold  such  court  of  general  sessions,  (t) 

The  said  court  of  general  sessions  possesses  the  like  powers  as  similar 
courts  in  other  counties ;  and,  in  addition  thereto,  it  has  power,  when  the 
first  judge  shall  preside,  to  hear,  try,  and  determine  any  indictment  for 
any  crime  punishable  by  imprisonment  for  life.  And  the  court  has  the 
same  power  when  the  mayor  or  recorder  presiding  is  of  the  degree  of 
counsellor  in  the  supreme  court  of  at  least  three  years'  standing.  (A;) 

Mayors*  courts."]  The  mayors*  courts,  usually,  have  no  power  to  try 
indictments.  Those  courts  in  the  city  of  Albany  and  Rochester  are  ex- 
ceptions, however. 

The  mayor's  court  of  the  city  of  Albany  possesses  the  like  powers,  and 
has  the  same  jurisdiction,  over  crimes  and  misdemeanors  arising  within 
the  city  of  Albany  which  the  court  of  general  sessions  of  the  peace  of  the 
county  of  Albany  has ;  and  in  addition  thereto,  in  case  the  recorder  be 
of  the  degree  of  counsellor  at  law  of  at  least  three  years'  standing,  in 
the  supreme  court,  has  power  to  hear,  try,  and  determine  indictments  for 
any  crimes  punishable  by  imprisonment  for  life.(Z) 

When  any  indictment  shall  be  found  in  the  court  of  general  sessions 
or  court  of  oyer  and  terminer  of  the  county  of  Monroe,  triable  by  a  court 
of  special  sessions,  for  any  ofience  committed  in  the  city  of  Rochester, 
and  the  trial  of  the  same  shall  be  postponed,  if  any  defendant  in  such  in- 
dictment shall  be  in  actual  custody,  the  said  court  of  general  sessions  or 
court  of  oyer  and  terminer  may  order  the  said  indictment  to  be  transmit- 
ted to  the  mayor's  court  of  the  city  of  Rochester,  &c  ;  and  the  said 
mayor's  court  shall  proceed  thereon  in  the  ^ame  manner  as  the  said  court 
of  general  sessions  might  have  done,  and  the  proceedings  thereon  shall 

(A)  19  Wend.  192,  201.  city  of  New-York  and  two  judges  to  be 

(i)  2  R.  S.  216,  §§  27,  26.    But  by  appointed  by  the  governor  and  senate, 

the  act  of  May  U,  1840,  (Laws  of  1840,  who  shall  be  called  and  known  as  the  as- 

p.  257,)  the  court  of  general  sessions  in  sociate  judges  of  the  court  of  general  ses- 

the  city  and  county  of  New-York  shall  sions  of  the  city  and  county  of  New- York. 

heieaOer  be  held,  and  all  the  powers  (k)  2  R.  S.  216,  §  29. 

thereof  exarciied  by  the  recorder  of  the  (f)  2  R.  S.  2d  ed.  147,  §  4. 
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in  all  respects  be  the  same  as  on  indictments  in  the  said  court  of  general 
sessions,  (m) 

Whenever  any  indictment  shall  be  found  in  the  said  court  of  general 
sessions,  or  court  of  oyer  and  terminer,  for  any  offence  committed  in  the 
said  city  of  Rochester,  triable  in  the  said  mayor's  court,  when  certified 
by  a  magistrate,  (as  provided  by  another  section,)  the  said  court  of  gen- 
eral sessions  or  court  of  oyer  and  terminer  may  direct  the  same  to  be 
transmitted  to  the  said  mayor's  court,  who  shall  proceed  therein  as  pro- 
vided in  the  last  section.(n) 

2d.  In  what  county  to  be  tried.']  All  issues  of  fact  joined  upon  any  in- 
dictment shall  be  tried  by  a  jury,  in  the  county  where  such  indictment 
was  found,  unless  for  special  causes  the  supreme  court  shall  order  an  in- 
dictment removed  into  that  court,  to  be  tried  in  some  other  county.(o) 

The  venue  is  never  changed  in  a  criminal  case.  But  when  it  appears 
that  an  impartial  trial  cannot  be  had  in  the .  county  where  the  offence  is 
laid,  the  court  will  order  a  suggestion  of  this  fact  to  be  entered  on  the 
record,  and  a  venire  is  then  awarded  to  the  sheriff  of  another  county,  (p) 
And  such  suggestion  cannot  be  made  without  special  leave  obtained  from 
the  court.  A  rule  directing  a  criminal  case,  removed  into  the  supreme 
court  by  certiorari,  to  be  tried  in  a  county  other  than  that  in  which  the 
offence  is  laid,  will  not  authorize  the  trial  in  such  county,  without  such  a 
suggestion  on  the  roll.  (9)  This  suggestion  when  once  entered  is  not 
traversable,  and  therefore  the  court  will  require  very  strong  evidence  of 
probable  unfairness  before  they  will  allow  it  to  be  entered.(r) 

3d.  Jury^  and  chattengesJ]  The  qualification  of  jurors,  and  the  man- 
ner of  selecting  names  from  the  assessment  roll  to  be  put  in  the  ballot 
box  of  jurors  in  each  county,  are  fixed  by  the  revised  statutes.(i)  It  is 
also  provided,  that  the  jury,  for  the  trial  of  an  indictment,  shall  be  drawn 
in  the  same  manner  as  they  are  drawn  in  civil  cases,  except  that  the  de- 
fendant in  an  indictment  is  entitled  to  have  at  least  twenty-four  names  in 
the  box,  from  which  the  jury  is  selected.(^)  The  jurors  returned  for  a 
circuit  court  are  to  be  the  jurors  for  the  oyer  and  terminer,  when  both 
courts  are  held  at  the  same  time ;  and  the  jurors  returned  for  any  court 
of  common  pleas  are  to  be  the  jurors  for  the  court  of  general  sessions  ap- 
pointed to  be  held  at  the  same  time,  (ti) 

The  same  proceedings  respecting  the  impanelling  of  juries  and  keep- 
Cm)  2  R.  S.  2d  ed.  151,  §  4SL  (q)  3  Wend.  431. 

(n)  2  R.  S.  162,  §  48.  (r)  1  Chit  Cr.  L.  201.    7  Cowen,  108. 

(0)  Id.  733,  §  1.  («)  2  R.  S.  411, 12. 

(p)  7  Cowen,  108.   2  McCord,  382.   1        (t)  Id.  733,  §  8,  4, 6.    Id.  420,  421. 
Chit.  Cr.L.  201.  («6ld.ib.§2. 
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ing  them  together,  which  are  prescribed  by  law  in  civil  cases,  are  also 
applicable  to  trials  on  indictments. (t;) 

No  alien  is  entitled  to  a  jury  of  part  aliens  or  strangers,  for  the  trial 
of  any  indictment  whatever.(Mj) 

The  question  how  far  the  jury  are  judges  of  the  law,  as  well  as  of  the 
fact,  is  one  of  considerable  importance,  and  deserves  some  attention  in 
this  place. 

They  are  judges  of  the  fact,  both  in  civil  and  criminal  matters,  on 
soch  evidence  as  the  court  shall  submit  to  them  as  competent.  But  they 
are  not,  in  general,  either  in  civil  or  criminal  cases,  judges  of  the  law. 
They  are  bound  to  find  the  law  as  it  is  propounded  to  them  by  the  court. 
They  may,  indeed,  find  a  general  verdict,  including  both  law  and  fact ; 
but  if,  in  such  verdict,  they  find  the  law  contrary  to  the  instructions  of 
the  court,  they  thereby  violate  their  oath.(x)  The  same  thing  was  late- 
ly held  by  Story,  J.  in  a  capital  case.  He  stated,  as  the  opinion  of  his 
whole  professional  life,  that  the  jury  are  no  more  judges  of  the  law  in  a 
capital  or  other  criminal  case,  upon  the  plea  of  not  guilty,  than  they  are 
in  every  civil  case  tried  upon  the  general  issue.  Ho  said  that  in  each 
case  they  had  the  physical  power,  but  not  the  moral  right,  to  decide  the  law 
according  to  their  own  notions  or  pleasure.  That  it  is  the  duty  of  the 
court  to  instruct  them  as  to  the  law ;  and  of  the  jury  to  follow  such  in- 
struction. That  if  the  jury  were  to  decide  it  Would  render  the  law  un- 
certain ;  it  would  l)e  almost  impracticable  to  learn  what  they  did  decide  ; 
the  court  would  have  no  right  to  review  their  decision ;  that  every  per- 
son has  a  right  to  be  tried  according  to  the  fixed  law  of  the  land.  If  he 
thought  the  jury  were  judges  of  the  law,  he  should  hold  it  his  duty  to  ab- 
stain from  stating  the  law  to  thero.(y) 

Challenges  to  jurors  are  of  two  kinds  as  regards  the  parties  taking 
them  ;  first,  challenges  by  the  prisoner,  second,  challenges  by  the  prose- 
cuting attorney.  Challenges  by  the  prisoner  are  of  two  kinds ;  first,  per- 
emptory, second,  for  cause.  Challenges  for  cause  are,  first,  to  the  array, 
second,  to  the  polls.  Challenges  to  the  isirray  -and  to  the  polls  may  be 
taken  both  by  the  prisoner  and  the  prosecuting  attorney.  Challenge  to 
the  array  is  in  respect  of  some  supposed  partiality  or  irregularity  in  the 
officer  making  the  return  or  drawing  the  jury  ;  and  where  that  fails,  re- 
course may  be  had  to  the  challenge  to  the  polls.  Challenge  to  the  array 
is  either  principal  or  for  favor :  the  former  being  for  some  gross  and  pal- 
pable partiality  is  decisive ;  the  latter  being,  generally,  for  a  supposed 

(d)  2  R.  S.  635,  §  14.  (y)  2  Sumner's  Rep.  240,  248.    And 

(w)  2  R.  S.  734,  §  7.  lee  2  Blackf.  156.    Addis.  R.  156, 255. 

(t)  Cowen  9l  Hill's  Notes  to  Phil.  Ev. 
1501. 
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partiality  arising  oat  of  some  relationship  or  interest  existing  between  the 
juror  challenged  and  the  returning  officer,  is  investigated  by  triers,  whose 
verdict  is  decisive.  Challenge  to  the  polls  is  also  principal  or  for  favor. 
Principal  challenge  to  the  polls  may  be  Rrsiy  propter  defectum^  as  alienage, 
infancy,  old  age,  want  of  property,  or  other  necessary  qualification; 
second,  propter  affectum^  or  partiality,  actual  or  presumed,  and  which 
will  be  presumed  from  relationship  to  either  party ;  and  third,  propter 
delictum,  or  infamy  arising  from  attainder  or  conviction  of  treason,  felony, 
perjury,  or  any  infamous  offence.  Challenge  to  the  polls  for  favor  is 
where,  though  the  juror  is  not  so  palpably  partial  as  to  give  cause  for  a 
principal  challenge,  yet  there  are  reasonable  grounds  to  suspect  that  he 
will  act  under  some  undue  prejudice  or  bias. 

The  only  proper  time  for  taking  challenges,  either  to  the  array  or  to 
the  polls,  is  after  a  full  jury  have  been  called,  and  have  made  their  ap- 
pearance, and  before  they  are  sworn.  A  challenge  to  the  array  must  be 
in  writing ;  because  it  forms  a  part  of  the  record ;  but  not  so  as  to  a 
challenge  to  the  polls.  A  challenge  to  the  array  may  be  tried  in  the 
mode  which  the  court  in  their  discretion  may  think  fit  to  direct.  In  the 
case  of  a  principal  challenge  to  the  polls,  for  manifest  partiality,  it  is  suffi- 
cient if  the  ground  is  made  out  to  the  satisfaction  of  the  court,  without 
any  further  investigation.  A  challenge  to  the  polls  for  favor  is  left  to 
triers,  who  are  sworn,  and  the  trial  proceeds  by  witnesses  before  them ; 
and  their  verdict  thereon  is  decisive,  (z)  Or,  the  defendant  may,  by  his 
counsel,  consent  to  substitute  the  court  for  triers.  But  when  such  con- 
sent has  been  given  it  cannot  afterwards  be  revoked,  and  a  demand  made 
that  the  challenge  shall  be  passed  upon  by  triers ;  especially  after  the 
challenge  has  been  passed  upon  by  the  court,  (a) 

If  by  the  default  of  jurors,  or  challenges,  a  sufficient  number  cannot  be 
had  of  the  original  panel,  a  tales  may  be  awarded,  as  in  civil  cases,  till 
the  number  of  twelve  be  sworn.(ft) 

This  whole  matter  of  challenges,  however,  is  regulated  by  the  revised 
statutes,  as  follows:  Every  person  indicted  for  any  offisnce  is  entitled  to 
the  same  challenges  as  are  allowed  in  civil  cases,  cither  to  the  array  of 
jurors,  or  to  individual  jurors.  And  the  prosecuting  attorney  is  entitled 
to  the  same  challenges  in  behalf  of  the  state,  cither  to  the  array  or  to  in- 
dividual jurors,  as  are  allowed  to  parties  in  civil  cases ;  and  the  same 
proceedings  are  to  be  had  thereon  as  in  civil  actions.(c)  Every  person 
arraigned  and  put  upon  his  trial  for  any  oflfence  punishable  with  death,  or 


(x)  Cro. 
(a)  31  V 


Cir.  Comp.  116, 117.  (6)  Cro.  Cir.  Comp.  117. 

W«nd.  509.  (c)  2  R.  S.  784,  §§  10. 11. 
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with  imprisoomeDt  in  a  itate  prison  ten  years  or  longer,  is  entitled  per- 
emptorily to  challenge  twenty  jurors,  (d) 

The  statute  also  provides  that  no  member  of  the  grand  jury  which 
found  the  indictment  can  serve  as  a  petit  juror  on  the  trial  of  it,  if  chal- 
lenged for  that  cause,  (e) 

Where  several  defendants  are  jointly  indicted  and  tried,  each  of  them 
is  entitled  to  the  number  of  peremptory  challenges  allowed  by  law  ;  and 
a  challenge  by  one  excludes  the  juror  challenged,  as  to  all.(/) 

Persons  of  any  religious  denomination,  whose  opinions  are  such  as  to 
preclude  them  from  finding  the  accused  guilty  of  an  offence  punishable 
with  death,  are  not  to  be  compelled  or  allowed  to  serve  as  jurors  on  the 
trial  of  an  indictment  for  any  offence  punishable  with  death,  (g*)  Under 
this  section  of  the  statute  it  has  been  decided  that  it  is  not  the  opinions, 
on  this  subject,  of  the  religious  denomination  to  which  the  juror  belongs 
which  exclude  him,  but  his  own  opinions ;  and  therefore,  if  he  entertains 
them,  though  he  does  not  belong  to  a  religious  denomination,  he  is  in- 
competent to  serve  as  a  juror.(A) 

Where  a  juror,  after  he  is  sworn  in  chief  and  has  taken  his  seat,  is  dis- 
covered to  be  incompetent  to  serve,  the  court  may,  in  the  exercise  of  a 
sound  discretion,  set  him  aside  at  any  time  before  evidence  is  given ;  and 
this  may  be  done  even  m  a  capital  case,  and  as  well  for  cause  existing 
before  as  after  the  juror  was  sworn,  (t) 

The  forming  and  expressing  an  opinion  by  a  juror,  upon  the  guilt  or 
innocence  of  the  defendant  is  a  principal  cause  of  challenge.  And  the 
mere  forming  of  an  opinion  is  enough.  (A:) 

The  discharge  of  a  jury,  in  a  criminal  case,  without  agreeing  on  a  ver- 
dict, rests  in  the  sound  discretion  of  the  court  in  which  the  trial  is  bad  ; 
and  the  exercise  of  such  discretion  will  not  be  reversed  on  writ  of  error. 
So  held  when  the  jury  were  discharged  after  being  out  only  30  min- 
ates.(/)  If  a  juryman  be  taken  ill  so  as  to  be  incapable  of  attending 
through  the  trial,  the  jury  may  be  discharged  and  the  prisoner  tried  de 
novo,  or  another  juryman  may  be  added  to  the  eleven ;  but  in  that  case, 
the  prisoner  should  be  offered  his  challenges  over  again,  as  to  the  eleven, 
and  the  eleven  should  be  sworn  de  novo.(m)  So  if  during  the  trial  the 
prisoner  be  taken  so  ill  that  he  is  incapable  of  remaining  at  the  bar,  the 
judge  may  discharge  the  jury,  and  on  the  prisoner's  recovery  another 

(lO  2  R.  S.  734,  §  29.  (h)  18  Wend.  361. 

(e)  Id.  lb.  §  8.  (t)  Id.  ib. 

(/)  2  Yer«5r'g  Rep.  246.    4  Mawn,        (k)  21  Wend.  509. 
159,  S.  C.     12  Wheat.  480.    6  Ohio       (I)  13  Id.  66, 
Rep.  86.  (m)  Rusa.  9l  Ry,  C  C.  224.    4  Tkunt 

(g)  2  R.  S.  784,  §  12.  300. 
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jury  may  be  returned,  and  the  proceedings  commenced  de  novo.  The 
court,  on  a  trial  for  a  misdemeanor,  doubted  whether  in  such  a  case  the 
consent  of  counsel  was  sufficient  to  justify  the  proceeding  with  the  trial 
in  the  absence  of  the  defendant.(n) 

In  cases  not  capita],  where  there  is  no  prospect  of  agreement,  a  juror 
may  be  withdrawn  without  the  defendant's  consent,  (o)  And  in  capital 
cases,  the  court  may  discharge  a  jury  in  case  of  necessity  ;{p)  but  mere 
inability  to  agree,  is  not  such  a  case,  nor  does  it  arise  from  the  illness  of 
some  of  the  jury,  if  such  illness  can  be  removed  by  permitting  refresh- 
ments, and  the  court,  against  the  consent  and  prayer  of  the  prisoner,  re- 
fuses such  refreshments,  unless  a  majority  of  the  jury  agree  to  receive 
them.  If,  under  such  circumstances,  the* jury  are  discharged,  the  prisoner 
may  plead  it  in  bar  to  another  Uial.{q) 

If  it  should  appear  in  the  course  of  a  trial  that  the  prisoner  is  insane, 
the  judge  may  order  the  jury  to  be  discharged,  that  he  may  be  tried  afler 
the  recovery  of  his  understanding,  (r)  In  this  state,  it  is  not  a  matter  of 
discretion  with  the  court,  whether  it  will  try  a  person  who  is  insane,  or 
not ;  for  by  statute,  no  insane  person  can  be  tried  or  punished  for  any 
crime  or  offence,  while  he  continues  in  that  state.  (^) 

When  the  evidence  on  both  sides  is  closed,  or  afler  any  evidence  has 
been  given,  the  jury  cannot  be  discharged,  unless  in  case  of  evident  ne- 
cessity, (as  in  the  cases  above  mentioned,)  till  they  have  given  in  their 
verdict,  but  are  to  consider  of  it  and  deliver  it  in  open  court  But  the 
court  may  adjourn,  while  the  jury  are  withdrawn  to  confer,  and  may  re- 
turn to  receive  the  verdict  in  open  court. (^)  And  when  a  criminal  trial 
runs  to  such  length  that  it  cannot  be  concluded  in  one  day,  the  court,  by 
its  own  authority,  may  adjourn  till  next  morning.  But  the  jury  must  be 
kept  together,  (at  least  in  a  capital  case,)  so  that  they  may  have  no  com- 
munication but  with  each  other,  (ti)  It  is  a  general  rule,  that  upon  a 
criminal  trial,  there  can  be  no  separation  of  the  jury  after  the  evidence 
is  entered  upon,  and  before  a  verdict  is  given.(t;) 

4th.  Defendant  to  be  present^]  No  person  indicted  for  any  felony, 
can  be  tried,  unless  he  be  personally  present  during  such  trial ;  nor  can 
any  person  indicted  for  any  other  offence,  be  tried  unless  he  be  present 


(n)  Rowoe's  Cr.  Et.  177.    2  Car.  Sl  («)  2  R.  S.  697,  §  2 

P.  432.  (0  4  Black.  Com.  360.    Roscoe'ii  Cr. 

(o)  9  Mats.  R.  494.    12  id.  316.    2  £v.  177. 

John.  Cas.  301,  275.    2  Cainei'  R.  100.  (u)  6  T.  R.  627.    Steph.  Sum.  Cr.  L. 

(p)  4  Wash.  C.  C.  Rep.  402.    6  Serg.  313. 

&Rawle,680.  (d)  Roscoc's  Cr.  Et.  178.    1  Hayw. 

(9)  3  Rawle,  498.  241. 

(r)  1  Hale's  P.  C.  84.    Russ.  k  Ry. 
C.C.  481.(D.) 
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either  personally  or  by  his  attorney.  And  every  person  indicted  shall 
be  admitted  to  make  any  lawful  proof  by  competent  witnesses  on  oath, 
or  other  lawful  testimony. (u?) 

5th.  Right  to  counseL"]  In  every  trial  on  impeachment  or  indictment* 
the  party  accused  is  to  be  allowed  counsel,  as  in  civil  actions,  (x) 

6th.  Witnesses.^  The  provisions  of  law  in  civil  cases  relative  to  com- 
pelling the  attendance  and  testimony  of  witnesses,  their  examination,  the 
administration  of  oaths  and  aflSrmations,  and  proceedings  as  for  con- 
tempts, to  enforce  the  remedies  and  protect  the  rights  of  parties,  are  ex- 
tended to  trials,  &c.  on  indictments,  so  far  as  they  are  applicable,  subject 
to  the  provisions  contained  in  any  statute.(y) 

7th.  Discharging  one  of  several  defendants^]  Whenever  two  or  more 
persons  shall  be  included  in  the  same  indictment,  and  it  shall  appear  that 
there  is  not  sufficient  evidence  to  put  any  defendant  on  his  defence,  it 
shall  be  the  duty  of  the  court  to  order  such  defendant  to  be  discharged 
from  such  indictment,  before  the  evidence  shall  beseemed  to  be 
c]osed.(z)  *' 

8th.  Separate  trials.']  When  two  or  more  defendants  shall  be  jointly 
indicted  for  any  felony,  any  one  defendant,  requiring  it,  shall  be  tried 
sepamlely.  In  other  cases,  defendants  jointly  indicted  shall  be  tried  sep- 
arately or  jointly,  in  the  discretion  of  the  court,  (a) 

0th.  Entering  a  nolle  prosequi.]  A  nolle  prosequi  is  often  entered 
by  the  district  attorney,  with  the  consent  of  the  court.  It  is  not  lawful 
for  him  to  do  so  without  such  leave,  or  in  any  way  to  discontinue  or 
abandon  the  indictment.(&)  The  form  of  a  ndle  prosequi  is,  **  The  attor- 
ney general  of  the  state  of  New-York  (or  the  district  attorney  of  the 
county  of  S.)  saith  that  he  will  not  prosecute  further  on  behalf  of  the 
people  against  the  defendant."  And  if  the  defendant  be  in  custody  at 
the  time,  an  order  is,  in  most  cases,  added  that  he  be  discharged  from  his 
iaiprisonment.(c)  A  ndle  prosequi^  and  a  consequent  discbarge  from 
custody^  is  not  an  acquittal  or  discbarge  from  further  prosecution,  and  is, 
therefore,  no  bar  to  subsequent  indictment  for  the  same  oflrence.((Q 

Even  though  the  prosecutor  desires  it,  a  ndk  prosequi  cannot  be  en- 
tered without  the  concurrence  of  the  attorney  general.  The  court  will 
never  direct  it  except  at  his  instance.(e) 


Cw)  2  R.  S.  734,  §  13.  (c)  3  Rob.  Prac.  127. 

?x)  Id.  165,  §  14.    1  id.  93,  §  12.  (d)  2  Va.  Cas.  345.    2  Mass.  Rep.  172. 

(y)  Id.  735,  §  14.  1  Chit.  Cr.  L.  478.    7  Pick.  179.     7 

hg)  Id.  lb.  §  19.     "  Conn.  R.  418. 

(a)  2  R.  S.  735,  §  20.  («)  1  Ld.  Raym.  721.    2  Mass.  R. 

(6)  Id.  728,  §54.  414. 
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A  nolle  prosequi  may  be  entered  as  to  one  of  seyeral  defendants  at  any 
time  before  the  trial.(/)  So,  it  would  seem,  after  verdict.  Thus,  where 
an  indictment  containing  only  one  count,  sets  forth  in  aggravation  of  the 
offence  charged,  a  former  conviction  of  a  similar  offence,  a  nolle  prosequi 
as  to  the  matter  in  aggravation,  may  be  entered  after  a  conviction  on  the 
whole  indictment.  So,  it  seems,  where  there  are  several  counts  in  the 
same  indictment,  and  a  general  verdict,  a  nolle  prosequi  on  one  or  more 
of  the  counts  may  be  entered,  (g) 

10th.  Commissions  to  examine  vntnesses  ahroad."]  Commissions  to  ex- 
amine witnesses  residing  out  of  this  state  may  be  isstied  by  the  court, 
upon  the  application  of  the  accused,  in  the  like  cases,  upon  the  same 
proof,  and  on  similar  terms  as  provided  by  law  in  civil  cases ;  and  the 
attorney  for  the  people  may  join  in  such  commission,  and  name  witnesses 
on  the  part  of  the  people.  The  interrogatories  to  be  annexed  to  such 
commission  are  to  be  settled,  and  the  commission  issued,  executed,  and 
returned  in  l/iemanner  prescribed  in  respect  to  commissions  in  civil  ca- 
ses ;  and  the  ^po^itions  taken  thereon  and  returned  shall  be  read  in  the 
same  ca^M  and  with  the  like  effect  as  in  civil  suits.(A) 

nth.  Examining  witnesses  conditionally.']  After  an  indictmafl^^jj 
been  found  the  defendant  may  have  witnesses  examined  in  hiMRnaif, 
conditionally,  on  the  order  of  a  judge  in  the  same  cases,  upon  tlie  like 
notice  to  the  district  attorney,  and  with  the  like  effect  in  all  resppcts,  as 
in  civil  suits,  (t) 

12th.  Compromising  offences.]  After  an  indictment  is  found  for  an 
assault  and  battery  or  other  misdemeanor  for  which  the  injured  party 
has  a  remedy  by  civil  action  ;  unless  such  offence  was  charged  to  have 
been  committed,  1.  By  or  upon  any  officer  or  minister  of  justice,  whilst 
in  the  execution  of  the  duties  of  his  office,  or  2.  Riotously,  or  3.  With  an 
intent  to  commit  a  felony,  the  prosecutor  may  appear  in  court  and  ac- 
knowledge satisfaction  for  the  injury  and  damage  sustained  by  him  ;  and 
the  court  may  in  its  discretion,  on  payment  of  costs,  order  that  no  further 
proceedings  be  had  on  such  indictment,  and  may  discharge  the  defend- 
ant therefrom.  Which  order  shall  operate  as  a  perpetual  stay  of  all  fur- 
ther proceedings  on  such  indictment. (A) 

1 3th.  Letting  accused  to  bail.]  In  the  cases  where  by  law  persons 
indicted  may  be  let  to  bail  for  their  appearance  at  the  court  having  cog- 
nizance of  the  offence,  they  may  be  so  let  to  bail  by  the  court  having  ju- 
risdiction to  try  the  offence  charged ;  of  if  such  court  be  not  sitting,  by 


(/)  11  East's  R.  807.  (i)  Id.  ib.  §  76. 

(g)  7  Pick.  179.  Ik)  Id.  780,  §§  68,  ( 

(£)  2  R.  S.  731,  §§  78,  74. 
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the  chancellor,  any  justice  of  the  supreme  court,  circuit  judge,  or  supreme 
court  commissioner.  If  the  offence  may  be  tried  in  a  court  of  general 
sessions,  such  persons  may  be  let  to  bail  by  any  judge  of  the  county 
courts  of  the  county  where  such  indictment  was  found.  And  no  other 
officers  than  those  specified,  can  let  to  bail  a  person  indicted  for  any  of- 
fence. (/)  The  officer  letting  any  person  to  bail  after  indictment  shall 
immediately  file  the  recognizance  with  the  clerk  of  the  county  in  which 
the  indictment  was  found.(m) 

14th.  Exceptions  by  defendants.']  On  the  trial  of  any  indictment,  ex- 
ceptions to  any  decision  of  the  court  may  be  made  by  the  defendant  in 
the  same  cases  and  manner  provided  by  law  in  civil  cases ;  and  a  bill 
thereof  shall  be  settled,  signed  and  sealed,  and  shall  be  filed  with  the 
clerk  of  the  court,  and  returned  upon  a  writ  of  error  as  authorized  in 
personal  actions,  or  upon  a  certiofari  as  provided  by  statute ;  and  the 
same  proceedings  may  be  had  to  compel  the  signing  and  sealing  of  such 
bill  and  the  return  thereof.  But  no  such  bill  of  exceptions  shall  stay  or 
delay  the  rendering  or  execution  of  judgment  unless  the  circuit  judge 
who  tried  the  cause,  or  a  justice  of  the  supreme  court  (if  it  was  tried  in 
the  oyer  and  terminer)  shall  certify  on  such  bill  that  in  his  opinion  there 
is  probable  cause  for  the  same,  or  so  much  doubt  as  to  render  it  expedi- 
ent to  take  the  judgment  of  the  supreme  court  thereon.  In  which  case 
such  certificate,  on  being  filed  with  the  clerk  of  the  court,  shall  stay  judg- 
ment on  such  indictment  until  the  decision  of  the  supreme  court  can  be 
had  upon  such  exceptions. 

If  the  indictment  was  tried  in  the  general  sessions,  a  similar  certificate 
of  the  judge  who  presided  on  the  trial,  or  of  any  justice  of  the  supreme 
court,  shall  have  the  like  effect  But  no  certificate  shall  be  granted  by  a 
judge  of  the  supreme  court  unless  application  therefor  shall  first  have 
been  made  to  the  judge  who  presided  at  the  trial,  and  his  reasons  for  re- 
fusing the  same  be  attached  to  the  bill  of  exceptions. (/i)  Upon  such  cer- 
tificate being  granted,  the  defendant  may  be  let  to  bail  in  the  manner  spe- 
cified by  the  statute.(o) 

A  bill  of  exceptions  lies  for  refusing  triors,  or  upon  any  question  arising 
on  any  challenge  to  jurors,  in  a  case  where  triors  may  be  demanded.(j9) 

15th.  Putting  off  trial.']  There  are  several  cases  in  which,  upon  a 
proper  application,  the  court  will  put  off  the  trial.  And  it  has  been  laid 
down  that  no  crime  is  so  great,  and  no  proceedings  so  instantaneous,  but 


(0  2R.S.728,  §§56,57.  (n)  2  R.  6.  786,  §§  21  to  25. 

(m)  Id.  729,  §  58.    As  to  letting  to       (o)  Id.  ih.  §  29. 
iMil  hrfart  indictment,  see  2  R.  &  710.  (p)  21  Wend.  509. 
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the  trial  tmf^  be  put  off,  for  sufficient  reasons  shown.  (9)  And  in  general 
the  trial  may  be  postponed  on  the  ground  of  the  publication  of  a  libel 
tending  to  influence  the  minds  of  the  jurors  in  forming  their  decision.(r) 
So  the  illness  of  the  defendants  attorney  has  been  allowed  as  a  sufficient 
reason.  (^) 

But  the  most  usual  ground  for  the  delay  is  the  absence  of  a  material 
witness,  which  if  properly  verified,  will  be  sufficient,  on  an  indictment  for 
treason,  felony  or  misdemeanor,  at  the  instance  of  a  defendant.  (<)  If, 
however,  the  witness  was  not  absent  at  the  time  notice  of  trial  was  given, 
it  seems, the  court  will  not  grant  the  application  on  account  of  any  subse- 
quent absence.(fi)  And  where  the  witnesses  are  in  a  foreign  country 
and  not  likely  soon  to  come  hither,  the  court  have  refused  to  allow  it  ;{y) 
though  as  the  witnesses  may  be  examined  on  interrogatories  sent  out 
abroad,  it  should  seem  that  when  the  evidence  is  very  material  the  trial 
may  be  delayed  till  such  examination  has  been  obtained.(t^)  But  when 
the  defendant  has  been  guilty  of  laches  or  delay,  the  court  will  refuse  to 
put  off  the  trial,  or  at  least  will  impose  terms  upon  him,  as  that  he  shall 
consent  to  examine  upon  interrogatories  a  material  witness  for  the 
people,  (x) 

To  obtain  an  order  for  putting  off  the  trial,  an  affidavit  must  be  made 
stating  the  names  and  places  of  abode  of  the  absent  witnesses,  and  that 
they  are  material  to  the  prosecution  or  defence.(y)  This  affidavit  should 
state  at  what  time  the  witness'  return  may  be  expected ;  but  this  may 
be  in  some  cases  dispensed  with.(z)  It  is  also  necessary  the  affidavit 
should  be  positive  that  the  absent  witness  is  material,  and  not  merely  that 
the  deponent  believes  him  to  be  so.  (a)  " 

When  there  is  no  cause  for  suspicion  of  mere  desire  to  delay,  it  will  be 
sufficient  generally  to  swear  that  the  absent  party  is  a  material  witnessi 
without  whose  evidence  the  party  cannot  safely  proceed  to  trial ;  that  he 
has  endeavored,  without  effect,  to  serve  him  with  a  subpcena,  and  that 
there  is  a  reasonable  ground  to  expect  his  future  attendance.  (6) 

This  affidavit  must,  in  general,  be  made  by  the  party  applying  ;(c) 
though  in  some  cases  his  attorney,  or  a  third  person,  has  been  allowed 
to  do  it  in  his  stead,  as  if  he  be  abroad  or  unable  to  appear.  (J) 


(g)  1  Chit  Cr.  L.  491.  (w)  1  Chit  Cr.  L.  492. 

(r)  4  T.  R.  285.     1  Burr.  510.  3  Bred.        (ar)  Id.  ib.    1  Black.  Rep.  514.    2  M. 

&  Bing.  272.  &  S.  602. 

(«)  Say.  Rep.  eSft    Bac.  Abr.  Trial,        (y)  8  East,  85.    Post  2. 

(H.)  (z)  1  Black.  Rep.  514.    1  Bamaitl,  89. 

(0  Bac.  Abr.  Trial,  (H.)  (a)  Id.  ib.    Bac.  Abr.  Trial,  (H.) 

(tf)  Id.  ib.    Barnes,  442.  h)  1  Chit  Cr.  L.  498. 


(e)  8  Burr.  1514.  8  East,  37.  1  Miss.       (c)  Id.  ib.  Banes  ,487.  9  Pick.  515. 
Rep.  6.  {d)  Peaka's  N.  P.  97.    Barnes,  448. 
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Notice  of  an  appIicatioR  to  put  off  the  trial  is  not  usually  given,  in  this 
state. 

When  the  motion  is  granted,  it  is  seldom  for  more  than  the  next  term 
or  session  of  the  couit.  But  upon  tho  particular  circumstances  of  the 
case,  the  court  will  sometimes  put  off  the  trial  to  a  more  distant  time.(e) 

The  above  observations  apply  to  the  putting  off  a  trial  by  express  or- 
der of  the  court,  on  the  applicalion  of  either  party.  The  trial  of  a  cause 
may  also  be  put  off  or  postponed  by  the  mere  laches  or  neglect  of  the 
prosecutor  to  bring  it  on.  In  cases  of  this  kind,  the  revised  statutes  give 
a  remedy  to  the  prisoner,  by  providing  for  his  discharge,  if  he  shall  not 
be  brought  to  trial  before  the  end  of  the  next  term  of  the  court  after  the 
indictment  is  found;  unless  good  cause  shall. be  shown  for  detaining 
him.(/) 

16th.  New  triaLI  Under  the  provisions  of  the  revised  statutes  allowing 
the  defendant,  on  the  trial  of  any  indictment,  to  take  exceptions  to  any 
decision  of  the  courts  in  order  to  bring  a  writ  of  error  or  certiorari  to 
the  supreme  court,(g')  there  can  be  no  doubt  that  a  new  trial  may  be 
granted  to  the  defendant,  in  all  cases  where  he  takes  exceptions  on  the 
trial  ami  brings  a  writ  of  error.  But  there  is  no  provision  authorizing 
the  public  prosecutor  to  file  a  bill  of  exceptions,  or  to  bring  a  writ  of  er- 
ror or  certiorari  on  the  part  of  the  people,  in  case  the  defendant  is  ac- 
quitted. Either  party,  however,  may  remove  the  indictment  into  the 
supreme  court,  before  trial,  by  certiorari  ;{h)  and  where  an  indictment* 
after  having  been  so  removed,  was  tried  at  the  circuit  and  the  defendant 
acquitted,  the  supreme  court  decided  that  for  offences  greater  than  a  mis- 
demeanor, a  new  trial  cannot  be  granted,  on  the  merits,  whether  the  ac- 
cused be  acquitted  or  convicted. (t)  In  misdemeanors,  it  seems  a  new 
trial  may  be  granted  where  the  defendant  has  been  improperly  convicted, 
but  not  where  he  has  been  acquitted. {k) 

Inferior  courts,  as  the  general  sessions,  have  no  power  to  grant  new 
trials  upon  the  merits.(Z)     But  they  may  for  irregularity. {m) 

Courtsof  oyer  anJ  terminer ^  however,  have  authority  to  grant  new 
trials  on  the  merits.{n) 

A  new  trial  may  be  granted  for  want  of  a  proper  jury,  as  where  they 


(e)  1  Chit.  Cr.  L,  494.  (1)  1  Chit  Cr.  L.  653.    2  CaineH'  Cai. 

(^x\?^J-7^,'§^'29,80.  in  Err.  319.    S.  C.  1  John.  Cas.  179.    16 

rr)  Id.  736,  §  21  to  27.  Wend.  581. 

V^)  }V^'i^  \?}'  W  ^^  East,  416.    1  Chit.  Cr.  L.  658. 

{%)  8  Wend.  649.  12  Wend.  272. 

(k)  Id.  ib.    6  Bam.  %l  Adol.  62.    4       (n)  6  Wend.  89. 

McCord,  266.    1  Chit.  Cr.  L.  666.  See 
4  Wend  229 
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are  not  duly  returned  ;(o)  or  for  the  misbehavior  of  the  jury,  as  if  they 
cast  lots  for  their  verdicl,(/>)  or  refresh  themselves  at  the  cost  of  the 
prosecutor.(9)  But  a  new  trial  will  not  be  granted  on  account  of  the  in- 
competency of  a  juror  ;(r)  or  for  a  trifling  neglect  of  the  clerk  in  draw- 
ing the  jury,  productive  of  no  injury  to  the  prisoner  \{s)  or  because  the 
judge  declined  to  charge  the  jury,  in  a  case  where  there  was  no  dispute 
as  to  the  law  \{t)  or  upon  the  ground  that  further  testimony  to  impeach 
the  credibility  of  a  witness  has  been  discovered — his  character  having 
been  testified  to  at  the  trial  ;(ti)  or  because  one  of  the  witnesses  has 
been  discovered  to  be  incompetent  since  the  finding  of  the  jury;(t;)  or 
has  made  a  mistake  in  giving  his  evidence,  (u?) 

But  where  material  witnesses  have  been  prevented  by  illness  from 
attending,  or  gained  credit  on  the  trial  by  circumstances  since  falsified  by 
affidavit,  or  afterwards  convicted  of  perjury  or  shown  to  be  evidently 
foresworn,  the  court  will,  in  some  cases,  allow  a  second  investigation  of 
the  proceedings.  The  mere  finding  a  bill  for  perjury,  however,  will  not 
suffice,  because  it  is  grounded  on  ex  parte  evidence  ;  nor  is  it  of  course 
to  receive  affidavits  impeaching  the  credit  of  witnesses. (a?)  Another  rea- 
son for  granting  a  new  trial  may  be  the  misdirection  of  the  judge,  or  the 
refusal  of  legal,  or  the  admission  of  improper  evidence,  (y)  And  it  may 
be  obtained  on  the  ground  that  the  verdict  is  without,  or  contrary  to,  ev- 
idehce,  if  the  judge  himself  expresses  his  dissatisfaction  at  the  issue.(z) 

If  a  new  trial  be  onlered  by  the  supreme  court,  upon  a  writ  of  error 
or  certiorari,  the  same  shall  be  had  in  the  court  in  which  the  indictment 
was  first  tried,  (a) 

Where  the  defendant  has  pleaded  to  an  indictment  in  an  inferior  court, 
which  is  tried,  but  on  certiorari  to  the  supreme  court  a  new  trial  is  or- 
dered, he  need  not,  in  strictness,  plead  de  novo ;  for  the  old  plea  stand8.(&) 


g)  1  Chit.  Cr.  L.  656.  (w)  Say.  Rep.  27.    But  see  1  Bing. 

)  12  Wend.  272.    12  Pick.  621.    1  145. 

Mass.  R.  642,  n.  (x)  1  Chit  Cr.  L.  656. 

(q)  1  Str.  642.    2  Salk.  645.  (y)  2  Salk.  649.    2  Wils.  273.    BuU. 

(r)  4  Yerg.  111.    1  id.  206.    But  see  N.  P.  327. 

7  Dowl.  &  Ryl.  684.  (x)  1  Burr.  12.    2  id.  665,  936.    2 

(«)  7  Wend.  417.  Bailey,  29. 

(0  5  id.  289.  (a)  2  R.  S.  741,  $  26. 

(u)  5  Mass.  R.  261.    See  3  Oraenl.  77.  (6)  7  Cowen,  108. 

(»)  1  T.  R.  717. 
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CHAPTER  X. 

VrtUfct  ann  JuUgment. 

1st.  Verdict.]  The  yerdict  in  all  cases  of  felony  and  treason,  must 
be  delivered  in  open  court  in  the  presence  of  the  defendant.(a)  But  in 
all  trials  for  inferior  misdemeanors^  or  where  no  corporal  punishment  is 
to  be  inflicted,  a  privy  verdict  may  be  given,  and  there  is  no  occasion  for 
the  presence  of  the  defendant.  (6)  And  it  seems,  that  in  England,  by 
consent  of  parties,  it  may  be  delivered  at  the  house  of  the  judge,  even 
where  it  is  situated  beyond  the  limits  of  the  county  in  which  the  trial  was 
bad.(c)    But  no  such  rule  exists  in  this  state. 

Verdicts  are  either,  general,  as  to  the  whole  chai^ge — partial,  as  to 
part  of  it — or  special,  where  the  facts  of  the  case  alone  are  found,  and 
the  legal  inference  is  referred  to  the  judges.((2) 

No  jury  can  be  compelled  to  give  a  general  verdict,  so  that  they  find  a 
q)ecial  verdict  showing  the  facts  respecting  which  issue  is  joined,  and 
therein  require  the  judgment  of  the  court  upon  such  facts.(e) 

A  general  verdict  of  guilty  is  valid,  if  one  count  of  the  indictment  is 
good,  although  the  others  are  defective.(/) 

The  jury  may  acquit  the  defendant  of  a  pait  and  find  him  guilty  as 
to  the  residue.  Thus,  they  may  convict  him  upon  one  count  of  the  in- 
dictment and  acquit  him  of  the  charge  contained  in  another ;  or  upon 
one  part  of  a  count  capable  of  division>  and  not  guilty  of  the  other  part, 
as  on  a  count  for  composing  and  publishing  a  libel,  the  defendant  may 
be  found  guilty  of  publishing  on]y.(^) 

And  in  general,  where,  from  the  evidence,  it  appears  that  the  defend- 
aot  has  not  been  guilty  to  the  extent  of  the  chai^  specified,  he  may  be 
found  guilty  as  far  as  the  evidence  warrants,  and  be  acquitted  as  to  the 


I T.  R. 


Chit.  Cr.  L.  696.  1  Wend.  91.       (e)  2  R.  S.  421,  §  68.    1  Chit  Cr.  L. 

484.  687. 

(b)  Id.  ib.  (/)  1  John.  820.    1  ChU.  Cr.  L.  640, 

(c)  5  Burr.  2667.  1  Blackf.  819. 

(d)  4  BIftck.  Com.  86L  (g)  1  Chit.  Cr.  L.  687. 
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residue ;  as  where  he  is  charged  with  engrossing  one  thousand  quar- 
ters of  wheat,  and  the  evidence  amounts  to  but  seven  hundred.(A) 
And  where  the  accusation  includes  an  offence  of  inferbr  degree,  the 
jury  may  discharge  the  defendant  of  the  higher  crime,  and  convict  him 
of  the  less  atrocious.  Thus,  upon  an  indictment  for  i^urglariously  steal- 
ing, the  prisoner  may  be  convicted  of  the  theft,,  and  acquitted  of  the  noc- 
turnal  entry ;  upon  an  indictment  for  murder,  he  may  be  convicted  of  man- 
slaughter ;  on  an  mdictment  for  stealing  privately  from  the  person,  he 
may  be  found  guilty  of  larceny  only ;  on  an  indictment  for  grand,  the 
offence  may  be  reduced  to  petit  larceny ;  robbery  may  be  softened  into* 
felonious  theft ;  and*  on  an  indictment  founded  on  a  statute,  the  defendant 
may  be  found  guilty  at  common  law.(t)  So,  under  the  revised  statu tes,^ 
on  an  indictment  for  an  offence  consisting  of  different  degrees,  the  jury 
may  find  the  accused  not  guilty  of  the  offence  in  the  degree  charged  in 
the  indictment,  and  guilty  of  such  offence  in  any  inferior  degree,  or  of 
an  attempt  to  commit  such  offence.(X:) 

Although  several  are  frequently  included  in  the  same  indictment,  yet 
as  the  charge  is  distinct  against  each  of  them,  the  jury  may,  on  the  evi- 
dence, acquit  some  of  them  and  find  the  others  guilty.  (/)  So  where  the 
jury  have  agreed  as  to  one  or  more  of  several  prisoners,  their  verdict,  as 
to  them,  ought  to  be  received,  though  they  cannot  agree  as  to  the  rest, 
and  are  from  necessity  discharged  by  the  court.(m)  Even  where  they 
are  all  charged  with  the  same  offence,  some  of  them  may  be  acquitted 
and  others  convicted.(n)  .  So,  where  two  defendants  are  charged,  one  as 
principal  in  the  first  and  other  in  the  second  degree,  as  being  present,  aiding 
and  abetting,  the  latter  may  be  found  guilty,  though  the  former  is  acquit- 
ted.(o)  And  they  may  be  convicted  of  different  degrees  of  crime  arising 
out  of  the  same  circumstances ;  as  one  of  them  of  murder,  and  the  other  of 
petit  treason,  on  any  indictment  against  both  for  the  latter  ;(p)  but  it  has 
been  considered  that  one  of  several  defendants  cannot  be  found  guilty  of 
burglary  and  the  others  of  larceny,  when  all  are  accused  of  the  for- 
meT.{q)  And  where  the  charge  is  of  such  a  nature  that  one,  as  in  case 
of  conspiracy,  or  two,  hi  that  of  riot,  cannot  be  guilty  without  the  union 
of  others,  if  all  the  rest  are  acquitted,  and  the  indictment  does  not  chaise 


(h)  1  Chit.  Cr.  L.  637.    2  Camp.  583.  (n)  8  T.  R.  105. 

(i)  1  Chit.  Cr.  L.  638,  9.  (o)  1  Leach,  360. 

(k)  2R.  S.  702,  §  27.  (p)  Fost.  104. 

(I)  2  St.  Tr.  526.    3  T.  R.  105,  (g)  1  Chit  Cr.  L.  640. 
(m)  6  Serg.  k  fiaivle,  577.   12  Maw. 
Rep.  818. 
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the  oflence  to  have  been  perpetrated  in  company  with  any  persons  un- 
known, the  verdict  of  guilty  would  be  altogether  repugnant  and  void.(r) 
But  where  one  is  indicted  for  a  conspiracy,  or  two  for  a  riot,  with  others, 
the  conviction  will  be  valid,  though  the  others  never  come  ip  to  be  tried, 
or  die  before  the  time  of  trial.  (5)  If  an  accessary  be  indicted  at  the 
same  time  with  the  principal,  if  the  latter  be  acquitted  the  former  must 
also  he  acquitted,  since  his  guilt  is  entirely  inconsistent  with  the  innocence 
of  him  who  is  charged  as  principal.  (^) 

No  particular  form  of  words  is  necessary  to  be  followed  with  technical 
exactness  in  drawing  up  a  special  verdict.  It  must  positively  state  the 
facts  themselves,  and  not  merely  the  evidence  adduced  to  prove  them.(ti) 
And  all  the  circumstances  constituting  the  oflence  must  be  found,  in  or- 
der to  enable  the  court  to  give  judgment.(t;)  For  the  court  cannot  sup- 
ply a  defect  in  the  statement  made  by  the  jury  on  the  record,  by  any 
intendment  or  implication  whatever,  (t/?)  Therefore,  where  the  indict- 
ment set  forth  that  the  defendant  discharged  a  gun  against  the  deceased, 
and  thereby  gave  him  a  mortal  wound,  and  the  jury  only  stated  that 
he  discharged  a  gun  and  thereby  killed  him ;  omitting  that  it  was  against 
him,  it  was  adjudged  that  the  court  could  not  give  any  judgment  against 
the  prisoner. (x)  And  a  verdict,  on  an  indictment  for  a  conspiracy,  that 
there  was  an  agreement  between  A.  and  the  defendant,  to  obtain  money 
from  B.,  but  with  intent  to  return  it  again,  is  bad,  and  the  court  cannot 
give  judgment  upon  it.(y)  So  where  the  jury,  on  an  indictment  against 
an  officer  for  taking  unlawful  fees,  find  that  he  took  more  than  his  legal 
fees,  but  not  corruptly,  such  finding  was  held  tantamount  to  a  verdict  of 
acquittal,  (z) 

To  authorize  the  court  to  pronounce  judgment  on  a  special  verdict, 
the  legal  affirmative  or  negative  conclusion  must  follow  as  a  necessary 
consequence  from  the  facts  stated.(a)  It  is  sufficient,  however,  if  the  ju- 
ry find  all  the  substantial  requisites  of  the  charge  without  following  the 
technical  language  used  in  the  indictment.  (6)  Where  a  fact  is  of  a 
transitory  nature,  the  jury  may  find  it  to  have  occurred  in  another  place 
within  the  county  than  that  named  in  the  proceedings.(c)  But  they  can- 
not find  any  thing  essential  to  the  charge  to  have  occurred  beyond  the 


(r)  I  Chit  Cr.  L.  640.  2  Hawk.  ch.        (x)  Kel.  111.     Cowp.  830.    4  Burr. 

47>  §8.    Poph.  202.  2073.    2  Com.  Rep.  480. 

(«)  Id.  641.  (y)  2  John.  Cas.  311. 

(0  Stark.  332.  (ar)  2  Car.  Law  Repos.  634. 

(u)  1  Chit  Cr.  L.  643.  (a)  2  McCord,  1^.       . 

(•)  2  Stm.  1015.  (6)  1  Chit  Cr.  L,  644.   ' 

(IP)  2  East's  P.  C,  708,  784.                      (c)  Id.  lb.            '      ' ' 
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jurisdiction  of  the  grand  jury.((Q  Neither  can  they  vary  from  the  time 
and  place  laid  when  it  was  material  to  have  proved  them  in  evidence,  (e) 
And  it  has  been  said  that  they  ought  expressly  to  find  all  the  material 
facts  to  have  occurred  within  the  county  to  which  the  province  of  the 
court  is  limited.(/) 

It  does  not  seem  necessary  that  the  jury,  after  stating  the  facts,  should 
draw  any  l^;al  conclusion.  But  if  they  do  so  the  court  will  reject  the 
conclusion  as  superfluous,  and  pronounce  such  judgment  as  they  think 
warranted  by  the  facts.(^) 

It  is  said  to  be  the  better  opinion  that  though  a  special  verdict  cannot 
be  amended  in  matters  otfact^  yet  the  court  may  amend  a  mere  error  in 
form^  even  in  capital  cases,  when  there  are  any  notes  or  minutes  by 
which  it  can  be  amended.  Where  the  alteration  is  merely  to  fulfil  the 
evident  intention  of  the  jury,  the  court  will  in  all  cases  allow  it  to  be  ef- 
fected.(A)  But  it  will  not  amend  by  supplying  facts  incompatible  with 
those  found  by  the  jury.(i) 

A  general,  like  a  special  verdict,  may  be  amended  in  matter  of  foim» 
though  not  in  any  substantial  degree.(A:) 

If  the  jury  through  mistake,  or  evident  partiality,  deliver  an  improp- 
er, (/)  or  an  informal  or  insensible  verdict,  or  one  that  is  not  responsive 
to  the  issues  8ubmitted,(m)  they  may  be  directed  by  the  court  to  re-con- 
sider  it,  and  be  recommended  to  make  an  alteration.  Thus  where  the 
decision  is  repugnant,  as  if  they  find  one  alone  guilty  of  a  conspiracy,  and 
acquit  the  other,  they  will,  on  explanation  that  they  cannot  find  that  one 
person  alone  was  guilty  of  a  conspiracy,  withdraw,  and  may  on  re-coD- 
sideration,  find  both  the  defendants  guilty,  (it)  But  it  is  said  this  has  been 
seldom  done  in  modem  times,  when  the  decision  is  in  the  defendant's 
favor.(o) 

Where  the  verdict  is  so  imperfect  that  no  judgment  can  be  given  upon 
it,  it  will  bo  set  aside  and  a  venire  de  nova  awarded,  in  misdemeanors. (;>) 
But  it  seems  doubtful  whether  this  ought  to  be  done  in  capital  cases  i{q) 
and  at  all  events  the  court  may  enter  a  judgment  of  acquittaL(r)    Such 


(d)  ft  Coke,  47.  («)  Bro.  Abr.  Jurors,  7.    Bac.  Abr. 

(a)  Cora.  Dig.  Plead.  S.  15.  Verdict,  (G). 


(/)  1  Leach,  382.    6  Co.  47.  (o)  2  Hawk.  ch.  47, 1. 11, 12.    1  Chit 

(g)  1  Chit.  Cr.  L.  645.  Cr.  L.  648. 

a)  Id.  ib.  (p)  1  Chit.  Cr.  L.646.  2McCord,129. 

(0  2  McCord,  129.  4  Leieh,  686. 

(k)  5  Burr.  2663.    Doogl.  875.  (q)  Id.  ib.    1  Ld.  Raym.  141.    2M- 


(0  1  And.  104.    AHeyn,  12.  2  Hale,    1585. 
299,  300.    2  Hawk.  ch.  47,  s.  11.  (r)  2  Ld.  Raym.  1586. 

(m)  2  Murphy,  571. 
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a  doMdiaigat  howeipr,  by  rMiOB  oC  an  imporfiMt  vevdicl,  will  be  no  bar 
to  another,  proieciitioa  for  the  saaie  feloDy«(t) 

When  the  jury  are  agreedi  diey  ddiver  tfieir  Tocdict  to  the  dark  of* 
the  court  who  records  it«  In  cases  of  fel<Hiy,  after  the  Terdiet  is  record- 
ed the  cleric  addressing  the  jury  says,  **  Gentlemen  of  the  jury»  hearken 
lo  yoor  verdict  as  the  court  hath  recorded  it.  You  say  that  A.  B.  it 
guilty  (of  murder  in  the  first  degree)  in  manner  and  form  as  in  the  in- 
dictment against  him  is  alleged ;  and  so  say  you  alL^  When  ttus  is  done, 
if  none  of  the  jury  express  their  dissent  the  verdict  will  stand  as  recordr 
ed.  Until  it  is  done  the  verdict  is  not  perfi)cted.(l)  After  the  verdict  is 
recorded  it  is  ageneral  rule  that  it  cannot  be  amended  ;(if)  unless  indeed 
the  mistake  appear  and  be  corrected  pnMnptly.(v}  Before  k  is  record- 
edy  however,  the  jury  may  themsehes  rectify  the  verdict,  and  it  will 
stand  as  amended.(fiy)  A  verdict  may  be  received  by  the  court  on 
8unday.(sc) 

The  revised  statutes  contain  a  general  provision  that  the  proceedings 
prescribed  by  law  in  civil  cases,  in  respect  to  the  manner  of  rendering 
the  verdict,  shall  be  had  upon  trials  of  indictments.(y) 

9d.  JfiJ^metU.']  When  any  corporal  punishment  is  to  be  inflicted  on 
the  defendant,  it  is  absolutely  necessary,  unless  some  statute  has  others 
wise  dorected,  that  he  should  be  personally  before  the  court  at  the  time 
of  pronouncing  the  sentence«(s)  But  where  the  defendant  is  found  gtulty, 
end  the  court  pronounce  judgment  that  he  pay  a  fine  and  stand  commit- 
ted until  it  be  paid,  the  imprisonment  is  no  part  of  the  punishment,  but 
only  a  mode  of  enforcing  payment  of  the  fine,  and  it  is  not  necessary  that 
the  defendant  should  be  present.(a) 

Where  there  is  no  judgment  of  imprisonment  the  judgment  is  that  the 
defendant  pay  the  Gae  assessed  upon  him,  and  the  costs  of  the  prosecu- 
tion. Should  he  be  in  court  at  the  time  of  pronouncing  judgment,  iDd  or- 
der may  be  entered  for  his  imprisonment  until  he  shall  pay  the  fine  and 
costs,  or  be  otherwise  discharged.  But  if  he  be  ncA  in  court,  process  may 
be  awuded  for  the  recovery  thereof.  There  is  a  right  to  proceed  by 
CTecnlion  for  the  fine  and  costs,  against  the  property  of  the  defendant,  or 
sgamst  the  body,  as  upon  judgments  in  civil  cases.(b) 

Judgw^aU  wkm  gweru]    The  jw^pnent  or  sentence  of  the  court  is 


^i 


(x)  2R.S.205,  §7. 
8  Robinion'i  Cr.  Prac.  268.  (y)  Id.  785,  §  14. 

(tf)  1  Oiit  Gr.  L.  648.    SHtls,  899.       (4  1  Ld.  Baym.  907.    ISWaiid.844. 
Co.Litt.t97,b.  7CoweQ,525.    1  Ya:  Cm;  ITS. 

(«)  1  By.  &  Moo.  C.  a  46.  (a)  12  Wend.  844.    I  Va.  Ou.  172. 

(to)  Co.  litt  287,  b.    2  Hsle,  899,       (()  8  Wend.  204. 
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utaally  giren  ioon  after  tfie  €oimcuoD^^«t  kast  during  the  tame  term  d 
the  court  at  which  the  prifloner  is  convicted ;  unless  the  renderiDg  of 
judgment  is  stayed  by  the  fifing  of  a  bill  of  exceptions  for  the  purpose  of 
taking  the  opinion  of  the  supreme  court  upon  the  cnae^c) 

By  what  caurtJ]  Judgment  is  rendered  by  the  court,  (whether  it  be 
the  oyer  and  terminer,  or  general  sesnons,)  in  which  the  defendant  was 
convicted ;  except  in  cases  where  the  indictment  is  removed  into  the 
supreme  court,  by  certiorari,  before  judgment,  as  provided  by  statute. 
In  such  cases,  if  the  supreme  court  decides  against  the  exceptions  taken^ 
it  must  either  proceed  to  render  judgment  and  pronounce  sentence  against 
the  defendant,  or  must  remit  the  proceedings  to  the  court  in  which  the 
trial  was  had,  with  directions  to  proceed  and  render  judgment,  (d) 

Haw  rendered.']  Before  judgment  is  pronounced  upon  the  defendant 
it  is  indispensably  necessary  that  he  shouki  be  asked  by  the  clerk  or  court 
if  he  has  any  thing  to  say  why  judgment  should  not  be  pronounced  on 
him  ;(e)  and  it  is  material  that  this  appear  upon  the  record  to  have  been 
done ;  and  its  omission,  after  judgment  in  high  treason,  will  be  a  suffi- 
cient ground  for  the  reversal  of  the  attainder.(/)  On  this  occasion  he 
may  allege  any  ground  in  arrest  of  judgment ;  (which  we  shaU  notice 
presently ;)  or  may  plead  a  pardon  if  he  has  obtained  one,  for  it  will  have 
the  same  consequence  which  it  would  have  produced  before  conviction, 
by  stopping  the  attainder.(f )  If  he  has  nothing  to  uige  in  bar,  he  fre- 
quently addresses  the  court  in  mitigation  of  his  conduct,  and  desires  their 
intercession  with  the  pardoning  power,  or  casts  himself  upon  their  mercy. 
After  this  nothing  more  is  done,  but  the  proper  judge  pronounces  sentence. 
This  may  be  safely  done  in  general  terms,  though  a  part  of  the  indict- 
ment is  defective,  or  the  conduct  charged  in  part  is  no  legal  ofience» 
though  the  reskiue  is  sufficient ;  because  the  court  will  make  the  punish- 
ment proportioned  to  so  much  of  the  chaige  as  is  proved  by  the  evi- 
deBce.(A) 

A  joint  sentence  may  be,  and  firequently  is  passed,  on  several  offends* 
oonvicted  of  similar  offences.(t) 

AfotJon  tfi  arrest  of  judgment.']  The  causes  on  which  this  motioo  may 
be  grounded,  though  numerous,  are  confined  to  objections  which  arise 
upon  the  face  of  the  record  itself,  and  which  make  the  {Hx>ceeding8  ap- 
parently erroneous  ;(A)  and  therefore  no  defect  in  evidence,  or  improper 


it)  866 1  Caiit  Cr.  L.  699.  2  R.  S.  796.  (g )  4  Black.  Com.  876. 

.  a  R.  a  741,  §25.  (X)  1  Chit  Cr.L.  700.    2  Burr.  984. 

JlCaiitCr.L.700.  (i)  Id.  ib.    6  Hsrr.  St  Tr.  888. 

^8Sslk.858.    Comb.  144.  8  Mod.  (1^)  8  Han-.  &  John.  2. 


Digitized  by 


Google 


OL  X]  INIHCTMSlfr.  S81 

condoct  on  the  trial,  can  be  urged  in  this  stage  of  the  proceedings.  (/)  But 
any  want  of  sufficient  certainty  in  the  indictment,  respecting  the  time, 
place  or  (^enee,  which  is  material  to  suppcnt  the  charge,  as  well  as  the 
drcamstance  of  no  offence  being  charged,  will  cause  the  judgment  to 
be  arre8ted.(i7i) 

And  it  is  to  be  observed  that  none  of  the  statutes  of  jeofails,  or  amend- 
ments, extend  to  criminal  proceedings ;  and  therefore  essential  defects  in 
the  indictment  are  not,  as  in  civil  cases,  aided  by  verdict.(ii) 

Nor  is  the  ground  of  arresting  thejudgment  confined  to  the  indictment 
alone.  It  may  be  found  in  any  part  of  the  record,  which  imports  that 
the  proceedings  were  inconsistent  or  repugnant,  and  would  make  the 
sentence  appear  irregular  to  future  age8.(o) 

It  seems  to  be  a  general  rule  that  any  objection  which  would  have 
been  fatal  on  demurrer  will  be  equally  so  on  arrest  of  judgment,  and  it  is 
therefore  usually  reserved  till  this  time,  in  order  to  obtain  the  chance  of 
an  acquittal.(/>) 

The  defendant  may  move  in  arrest  of  judgment  at  any  time  before 
sentence  is  actually  pronounced  upon  him.(9)  And  even  though  the  de- 
fendant waives  the  motion,  yet  if  the  court,  upon  a  review  of  the  whole 
case,  are  satisfied  that  he  has  not  been  found  guilty  of  any  offence,  in  law, 
they  will  of  themselves  arrest  the  judgment.(r)  So,  if  the  facts  chained 
in  the  indictment  do  not  constitute  a  crime,  the  court  will  direct  the 
judgment  to  be  arrested  although  the  defendant  has  pleaded  guilty.  («) 

If  the  judgment  is  arrested,  all  the  proceedings  will  be  set  aside,  and 
judgment  of  acquittal  will  be  given ;  but  it  will  be  no  bar  to  a  subsequent 
indictment ;  which  the  prosecutor  may  immediately  prefer.  (^) 

Though  an  indictment  lay  the  time  so  long  before  an  indictment  is 
found,  that  the  crime  appears  to  be  barred  by  the  statute  of  limitations, 
this  is  no  ground  for  arresting  the  judgment.(tt)  Neither  is  a  variance 
between  the  indictment  and  proof.(v) 

Judgment  generally.']  Where  a  prisoner,  convicted  at  the  sessions, 
is  brought  into  the  supreme  court  for  judgment,  that  court  will  give 
no  other  judgment  than  might  have  been  pronounced  by  the  court  be- 
low, (to) 


0  4  Borr.  2287.    1  Ld.  Raym.  281.        (r)  1  East,  146.    U  Harg.  St.  Tr.290. 
'       Cr.  L.  661.  (•)  1  Maw.  Rep.  139. 

1  Chit  Cr.  L.  661.  (0  1  Chit.  Cr.  L.  663,  304,  443. 


(o)  Id.  ib. 

(p)  Id.  ib.  442,  8. 

^)5T.R.444.    2Bunr.801.   2Sta. 
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Where  a  party  Gomricted  of  an  offenee  b  subject  to  two  ditthict  and 
iodepeiident  poniahmentiy  it  caimot  be  alleged  for  enror,  bf  the  defendant, 
that  one  only  of  the  punishments  to  which  he  wa^  liable  is  adjudged 
against  him.  The  prosecutor  may  complain  of  such  omissioot  but  not 
the  party  convicted.(x) 

Where  the  execution  of  the  smtence  of  the  defendant  is  reqphed  by 
the  governor  for  the  purpose  of  having  the  conviction  reviewed  by  the 
supreme  court,  it  is  the  duty  of  the  sheriff  to  execute  the  sentence  of  the 
court  on  the  day  to  which  the  execution  is  requted,  unless  the  judgment 
be  reversed  or  annulled,  or  a  further  respite  be  granted.  And  it  is  not 
necessary  in  such  case  that  the  defendant  be  previously  brought  into 
court  by  habeas  corpus,{y)  On  a  prisoner  being  brought  into  the  su» 
preme  court  for  sentence,  the  court  will  not  pronounce  judgment*  unless 
the  record  of  conviction  be  brought  before  them.(z) 

Requiring  surety  of  the  peace  from  convictsJ]  Every  court  before 
which  any  person  is  convicted  of  any  offence  not  punishable  with  death 
or  imprisonment  in  the  state  prison,  has  power,  in  addition  to  such  sen* 
tence  as  may  be  authorized  or  prescribed  by  law,  to  require  the  defend* 
ant  to  give  security  to  keep  the  peace,  &c.  for  any  term  not  over  two 
yeard,  or  to  stand  committed  until  such  security  is  given.  But  this  does 
not  extend  to  libels,  (a) 

Sentence  on  several  convictions  at  same  tme.]  When  any  person  is 
convicted  of  two  or  more  offences  before  sentence  has  been  pnmoonoed 
upon  him  for  either  offence,  the  imprisonment  to  which  he  shall  be  sen* 
tenced  upon  the  second  or  other  subsequent  conviction,  shall  commence 
at  the  termmation  of  the  first  term  of  imprisonment  to  which  he  shall  be 
adjudged,  or  at  the  termination  of  the  second  term  of  imprisonment,  as 
the  case  may  be.(fr} 

Sentence  of  imprisonment  for  life^  4^.]  Whenever,  by  statute,  an  ot 
fender  is  declared  punishable  by  imprisonment  in  a  state  prison  for  a  term 
not  less  than  any  specified  number  of  years,  land  no  limit  to  the  duratioD 
of  such  imprisonment  is  declared,  the  court  may  sentence  the  defendant 
to  imprisonment  for  life,  or  for  any  time  not  less  than  that  specified.  Bat 
no  person  can,  in  any  case,  be  sentenced  to  imprisonment  in  a  state  fms- 
on  for  any  term  less  than  two  years.(c) 

(x)  8  Wend.  208.  By  the  fouiteeath  section  of  that  set,  vot- 

ly^  13  id.  159.  \ng  or  offering  to  vote,  in  thif  state,  1^ 

(xy  1  Caines»  72.  an  inhabitant  of  another  state,  is  declar- 

^#^2JL^:a^![?^'  §  !•  ed  a  felony,  and  the  person  so  voting  or 

**..  offering  to  vote  ii  liable,  on  conricuoo^ 

There  is  an  excep-  to  be  imprisoned  in  a  state  prison  for  a 

r,  to  be  Mriod  not  exceeding  one  year,  at  tha 

spuri^  diicretioa  of  the  court 
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Atpomng  fau8.]  On  a  conviotkiD  for  any  ofience  pankhable  by 
iD^Nriscmmentt  in.  relation  to  which  no  fine  is  prescribed  by  stalote,  the 
court  may  impose  a  fine  on  the  offender  not  exceeding  fdOO«(d) 

Punuhmenlfor  stealing  in  cnofbur  Hate.'\    Stealing  property  in  an- 
other state  or  country,  if  the  property  is  brought  here,  may  be  punished 
in  the  same  manner  as  if  such  larceny  had  been  committed  in  this « 
8tate.(e) 

The  punishment  for  aUempU  to  commit  erimet ;  off  dons  (tur  commit- 
ting a  jeoond  ojfence;  and  of  persons  for  committing  a  second  cSeoce 
4^1er  a  misdemeanor^ia  also  prescribed  by  statute. (/) 

Aaane  persons  not  to  be  punished.'\  No  insane  person  can  be  tried, 
sentenced  to  any  punishment,  or  punished  for  any  crime  or  offence  while 
he  continues  in  that  state.(g') 

Common  law  punishments.']  All  punishments  prescribed  by  the  com- 
mon  law  for  any  ofience  specified  in  the  first  chapter  of  the  fourth  part 
of  the  revised  statutes,  and  for  the  punishment  of  which  provisicm  is 
therein  made,  are  prohibited.(A) 

JEfect  of  sentence  of  imprisonment.']  A  sentence  of  imprisonment  in 
at  state  prison  for  any  term  less  than  for  life,  suspends  all  the  civil  rights 
of*  the  person  so  sentenced,  and  forfeits  all  public  offices  and  private 
tmsts,  authority,  or  power,  during  the  term  of  such  imprisonment  And 
•  person  sentenced  to  imprisonment  in  a  state  prison  for  life,  shall,  there- 
after,  be  deemed  civilly  dead,  (t) 

Forfeiiures  abolished.]  No  conviction  for  any  offence  whatever  (ex- 
cept an  outlawry  for  treason)  shall  work  a  forfeiture  of  goods,  &c.(k) 

Disqueiification  ofconoict  to  testify.]  No  person  sentenced  upon  a 
ccmvictioo  for  felony  shall  be  competent  to  testify  in  any  cause,  &c  civil 
or  criminal,  unless  he  be  pardoned ;  except  in  the  cases  specially  provid- 
ed by  law.  But  no  sentence  upon  a  conviction  for  any  ofience,  other 
than  a  felony,  shall  disqualify  or  render  any  person  inceonpetent  to  be 
awom  or  to  testify  in  any  cause,  &c.  civil  or  criminal.(/) 

Records  of  judgment.]  Whenever  a  defendant  who  shall  have  been 
acquitted  or  convicted  upon  any  indictment,  shall  require  the  diMrict  at- 
toniey  to  make  up  a  record  of  the  judgment,  it  shall  be  his  duty  to  do 
10,  on  being  paid  hit  legal  fees ;  and  if  he  shall  neglect  for  ten  days  after 


(d)  2  R.  S.  737,  §  13.  (A)  Id.  701,  §  16. 

'  "■   "8,  §4.  ?t)  Id.  lb.  §§  19,  20, 


(e)  Id.  696,  §  4.  (t)  Id.  lb.  §§ 

m  See  2  R.  S.  698,  $  S.  Id.6M,  §§       (k)  Id.  ib.  §  S 
8,9,10.  (0Id.ib.§28. 

(g)  Id.  697,  §  2. 
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being  so  required,  to  make  up  such  record,  the  defendant  may  himself 
cause  the  same  to  be  made  up,  signed  and  filed.(m) 

A  court  of  oyer  and  terminer  after  qawihmg  an  indictment  may,  at  a 
subsequent  term,  give  leave  to  the  public  prosecutor  to  make  up  a  record 
as  if  judgment  had  been  rendered  for  the  defendant  on  demurrer,  for  the 
purpose  of  enabling  him  to  sue  out  a  writ  of  error;  and  should  such 
leave  be  refiised,  the  supreme  court  will  award  a  mandamus,  (n) 

Entering  judgment  in  minutes.']  Whenever  a  judgment  upon  convic- 
tion shall  be  rendered  in  any  court,  it  is  the  duty  of  the  clerk  to  enter 
such  judgment  fully  in  his  minutes,  stating  briefly  the  offence  for  which 
the  conviction  was  had ;  and  the  court  shall  inspect  such  entries  and  con- 
form them  to  the  facts.(o) 

Statement  of  offence  by  district  attorney^  and  transmitting  same  to  sec- 
retary  of  stateJ\  It  shall  be  the  duty  of  the  district  attorney,  on  being 
requested  by  the  clerk,  to  prepare  for  him  a  statement  of  the  offence  of 
which  any  person  shall  be  convicted,  as  the  same  is  chained  in  the  ii»- 
dictment,  to  be  entered  in  the  minutes  of  such  clerk ;  but  the  court  shall 
inspect  the  same  and  conform  it  to  the  indictment.(  p)  Within  ten  days 
after  the  adjournment  of  any  court  at  which  any  convictions  for  ofiences 
shall  have  been  had,  the  clerk  thereof  shall  make  out  and  certify  a  trans- 
cript of  the  entries  in  his  minutes,  of  all  such  convictions  and  the  senten^ 
ces  thereon  ;  and  shall  transmit  the  same  to  the  secretary  of  state,  under 
a  penalty  of  950.(9)  This  transcript  or  statement  shall  contain  such  a 
description  of  the  offence  committed,  abridged  from  the  indictment,  as 
would  be  sufficient  to  maintain  the  averments  relating  to  such  offence, 
necessary  to  be  made  in  an  indictment  against  the  same  person  for  a 
second  offence ;  and  if  a  defective  transcript  of  any  criminal  conviction 
shall  be  transmitted  to  the  secretary  of  state,  it  shall  be  his  duty  to  re>- 
quire  a  correct  transcript  from  such  clerk ;  and  in  case  of  his  refusal  or 
neglect  to  furnish  the  same  within  a  reasonable  time  after  being  so  re- 
quired, he  shall  be  liable  to  a  penalty  of  •50.(r)  If  the  district  attorney 
shall  neglect  or  refuse  to  prepare  for  any  clerk  of  a  criminal  court,  such 
a  statement,  within  a  reasonable  time  after  being  required  by  such  clerk, 
he  shall  forfeit  950  to  the  use  of  the  people  of  this  state,  for  each  state- 
ment so  neglected  to  be  furnished ;  and  every  such  neglect  shall  be  im- 
mediately reported  by  such  clerk  to  the  secretary  of  state.  («) 


(m)  2  R.  S.  738,  §  4.  (g)  Id.  ib.  4  7. 

^  9  Wend.  182.  ?r)  Laws  of  1889,  p.  284. 


(n)  9  Wend.  182.  (r)  Laws  of  18 

8)  2  R.  S.  788,  §  5.  (•)  Id.  285,  §2. 

)Id.ib.§6. 
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Copy  oftraxucript  when  evidence  of  oonvicHon.']  It  b  the  duty  of  the 
secretary  of  state  to  file  such  transcripts,  and  whenever  required  by  the 
attorney  general,  or  district  attorney  of  any  county,  he  is  bound  to  fur- 
nish an  exemplification  thereof,  under  the  seal  of  his  office ;  which  ex- 
enaplification  is  declared  to  be  sufficient  evidence  on  the  trial  of  any  per- 
son for  a  second  or  subsequent  ofience,  of  the  conviction  stated  in  such 
transcript.  (<)  But  neither  such  transcript  nor  the  exemplification  thereof 
are,  in  any  other  case,  evidence  of  such  conviction,  (ti) 

Copy  ofclerKs  minutes^  4^.  how  far  evidence  of  convidion.l  A  copy 
of  the  mmutes  of  any  conviction,  with  the  sentence  of  the  court  thereon, 
entered  by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in  whose 
custody  such  minutes  shall  be,  under  his  official  seal,  together  with  a 
copy  of  the  indictment,  certified  in  the  same  manner,  is  made  evidence 
<^  such  conviction,  in  all  cases  in  which  it  shall  appear  by  the  certificate 
of  the  clerk,  or  otherwise,  that  no  record  of  the  judgment  on  such  con- 
viction has  been  signed  and  filed.(v) 

Authnrity  to  sheriff  to  execute  the  judgment^]  A  transcript  of  the  en- 
try of  the  conviction  in  the  minutes  of  the  court  and  of  the  sentence 
thereupon,  'certified  by  the  clerk,  or  a  certified  copy  of  the  sentence,  if 
the  prisoner  was  sentenced  to  imprisonment  in  a  state  prison,  is  a  suffi- 
cient authority  to  the  sherifi'to  execute  the  sentence,  (ti?)  Such  sberifi*or 
deputy,  whilst  conveying  a  convict  to  the  proper  prison,  has  the  same 
power  and  the  like  authority  to  require  the  assistance  of  any  person,  in 
securing  such  convict,  and  retaking  him  if  he  escapes,  as  if  the  sherifi* 
were  in  the  county  for  which  he  was  elected.  And  all  persons  refusing 
or  neglecting  to  assist  such  sherifi*,  when  required,  are  liable  to  the  same 
penalties  as  if  such  sheriflfwere  in  his  own  county.(x) 


(0  2  R.  S.  788,  §  a  (w)  Id.  ib.  §  11, 12. 

(n)  Id.  789,  §  9.  (x)  Id.  ib.  §  13. 

(9)  Id.  ib.  §  10. 
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Wrlti  of  BnNHT  and  Certfoimrii. 


I.  Writs  of  error. 
II.  Certioraris» 

1.  (generally. 

2.  To  remove  proceedings  on  indictments  before  trial. 

8.  To  remove  proceedings  on  indictments  after  trial  and  before 

judgment. 
4.  Certioraris  to  courts  of  special  sessions^ 


CHAPTER  I. 

VKvUb  o€  lEvvov. 


A  WKiT  OF  ERROR  is  us6d  to  removo  the  indictment  and  others  pro- 
ceedings from  the  oyer  and  terminer  or  general  sessions  into  the  supreme 
court,  after  judgment  given  in  the  court  below,  for  the  purpose  of  revers- 
ing such  judgment  When  once  judgment  is  given,  this  is  the  only  rem- 
edy for  any  defect  m  the  proceedings.  But  it  can  never  be  obtained  be- 
fore jadgment(a) 

In  what  caaes  authmizecW]  In  all  cases  except  on  trials  for  capital  of- 
lences,  writs  of  error  upon  any  final  judgment  rendered  upon  any  indict- 


(a)  1  Chit.  Cr.  L,  747. 
43 
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ment  are  writs  of  right  and  issue  of  course,  in  Tacation  as  well  as  in 
term,  out  of  the  court  in  which  by  law  they  may  be  made  returnable.  (&) 
But  where  the  offence  is  capital,  such  writs  shall  not  issue  unless  allowed 
by  the  chancellor,  or  one  of  the  justices  of  the  supreme  court,  or  a  cir- 
cuit judge,  upon  notice  given  to  the  attorney  general  or  to  the  district  at- 
torney of  the  county  where  the  conviction  shall  have  been  had  ;  and  no 
other  officer  is  authorized  to  allow  such  writs.(c) 

Writs  of  error  shall  issue  out  of  and  under  the  seal  of  the  court  in 
which  they  shall  be  returnable,  and  shall  be  tested  in  the  same  manner 
as  other  writs  issued  out  of  such  court.(d) 

Wfien  to  stay  proceeding  s.^  No  writ  of  error  shall  stay  or  delay  the 
execution  of  the  judgment,  or  of  sentence  thereon  unless  the  same  shall 
be  allowed  by  a  justice  of  the  supreme  court,  or  by  a  circuit  judge,  with 
an  express  direction  therein  that  the  same  is  to  operate  as  a  stay  of  pro- 
ceedings on  the  judgment  upon  which  such  writ  of  error  is  brought. 

Filing  writ^  4^.]  Such  writ  when  so  allowed  shall  be  filed  with  the 
clerk  of  the  court  in  which  the  judgment  was  rendered,  who  shall  furnish 
to  the  party  filing  the  same,  a  certificate  of  the  filing  thereof,  together 
with  a  copy  of  the  allowance. 

Custody  of  defendant.]  If  the  defendant  be  in  the  custody  of  the 
sheriff  and  such  allowance  direct  a  stay  of  proceedings  on  the  judgment, 
it  shall  be  the  duty  of  such  sheriff,  upon  being  served  with  the  clerk's 
certificate  of  such  writ  being  filed,  and  a  copy  of  the  allowance  of  such 
writ,  10  keep  such  defendant  in  his  custody,  without  executing  the  sen- 
tence passed  upon  such  indictment,  and  to  detain  the  defendant,  to  abide 
such  judgment  as  may  be  rendered  upon  such  writ  of  error. 

Letting  defendant  to  bailJ]  If  the  offence  charged  in  the  indictment 
is  punishable  by  imprisonment  in  a  state  prison  or  m  a  county  jail,  any 
oflicer  authorized  to  allow  such  writ  of  error,  may  allow  a  writ  of  habeas 
corpus  to  bring  the  defendant  before  him ;  and  may  thereupon  let  him  to 
bail,  upon  a  recognizance  with  sufficient  sureties,  conditioned  that  such 
defendant  shall  appear  b  the  supreme  court  to  receive  judgment  on  such 
writ  of  error,  or  in  the  court  where  the  trial  was  had,  at  such  time  and 
place  as  the  supreme  court  shall  direct,  and  that  he  will  obey  every  or- 
der and  judgment  which  the  supreme  court  shall  make  in  the  premises. 

Return  to  writ."]  Upon  any  writ  of  error  being  filed  which  shall  ope- 
rate as  a  stay  of  proceedings,  it  shall  be  the  duty  of  the  clerk  of  the 
court  to  make  a  return  thereto  without  delay,  containing  a  transcript  of 


(6)  2  R.  S.  740.  §  16.  (rf)  Id.  «77,  §  8. 

(c)ld.ib.§14. 
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the  iodictinent  bill  of  exceptioos,  and  judgment  of  the  courts  certified  by 
the  clerk  thereof. 

Duty  of  district  attorney  thereon.]  The  district  attorney  of  the  coonty 
•ball  bring  on  for  ailment,  as  soon  as  practicable,  the  return  to  such 
writ  of  error ;  and  it  shall  also  be  competent  for  the  defendant  in  any 
indictment  removed  by  writ  of  error,  to  notice  and  bring  on  for  aif^umeot 
the  return  to  such  writ. 

Notice  of  (trgument.']  If  an  attorney  shall  have  appeared  for  the  de- 
fendant in  any  indictment  so  removed  by  writ  of  error,  or  by  certiorari^ 
by  giving  notice  of  his  appearance  to  the  district  attorney,  within  ten 
days  after  the  filing  such  writ  of  error,  or  within  ten  days  after  filing  the 
certificate  staying  proceedings,  notice  of  argument  thereon  may  be  served 
on  such  attorney,  by  the  district  attorney,  as  in  other  cases.  If  no  attor- 
ney shall  have  so  appeared,  such  notice  shall  be  served  personally  on  the 
defendant  if  he  be  in  custody ;  and  if  he  be  not  in  custody,  it  may  be 
served  by  aflixing  the  same  in  the  oflice  of  a  clerk  of  the  supreme  court. 

Assignment  of  errors^  4^.]  No  assignment  of  errors  or  joinder  in  error 
shall  be  necessary  upon  any  writ  of  error  issued  pursuant  to  the  foregoing 
provisions ;  but  the  court  shall  proceed  on  the  return  thereto,  and  render 
Judgment  upon  the  record  before  them. 

Judgment^  If  the  supreme  court  shall  afiirm  such  judgment,  it  shall 
-direct  the  sentence  pronounced  to  be  executed,  and  the  same  shall  be  ex- 
ecuted accordingly.  If  the  supreme  court  shall  reverse  the  judgment 
rendered,  it  shall  either  direct  a  new  trial  or  that  the  defendant  be  abso- 
lutely discharged,  according  to  the  circumstances  of  the  case. 

New  trial^  If  a  new  trial  be  ordered  by  the  supreme  court,  as  above 
provided,  the  same  shall  be  had  in  the  court  in  which  the  indictment  was 
first  tried. 

Defendant  not  appearing."]  If  a  defendant  in  any  indictment  shall 
have  been  let  to  bail  after  the  bringing  of  any  writ  of  error,  and  shall 
neglect  to  appear  at  any  new  trial  that  may  have  been  ordered,  or  to  ap- 
pear and  receive  judgment,  the  court  authorized  to  render  such  judgment, 
or  in  which  such  new  trial  shall  have  been  directed,  may  cause  such  de- 
fendant to  be  arrested,  in  the  same  manner  as  upon  the  finding  of  an  in- 
dictment, and  may  forfeit  his  recognizance  and  direct  the  same  to  be 
prosecuted. 

Remanding  indictment^  4^.]  Whenever  any  indictment  shall  be  re- 
moved into  the  supreme  court,  or  any  person  indicted  shall  be  brought 
into  that  court  by  habeas  corpus^  the  justices  thereof  may  remand  such 
person  and  such  indictment  to  the  proper  county,  where  such  indictment 
may  be  tried ;  and  the  court  of  oyer  and  terminer,  or  the  court  of  gene- 
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ral  sessions  to  which  any  indictment  shall  be  so  remanded,  shall  proceed 
therein  in  the  same  manner  as  if  such  indictment  had  not  been  removed 
into  the  supreme  court(e) 

It  is  a  general  rule  that  if  a  record  come  into  the  supreme  court  it 
cannot  be  remanded  to  the  court  below.  Had  it  not  been  for  this  last 
section  of  the  statute  above  referred  to,  (which  corresponds  with  1  R.  L. 
1818,  p.  496,  §  7,  and  6  Hen.  8,  ch.  6,)  indictments  for  felonies  removed 
into  the  supreme  court  must  always  have  remained  there.  It  is  in  virtue 
of  that  statute  that  they  go  down  to  the  oyer  and  terminer  or  general 
sessions  of  the  proper  county.  (/) 

(0  2  R.  S.  art  2,  titte  6,  ch.  2,  part  4.        (/)  7  Cowsn,  183. 
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CHAPTER  II. 

h  Generally. 

2.  To  remove  proceedings  on  bdlctments,  before  trial. 
8.  To  remove  proceedings  on  indictments,  after  trial  and  before  judg- 
raeot. 
4.  Certioraris  to  courts  of  special  sessions. 

1st.  Certioraris  generally.']  The  writ  of  certiorari  is  an  original  writ 
issoing  out  of  the  supreme  court,  directed  to  the  judges  or  officers  of  infe- 
rior courts,  commanding  them  to  return  the  records  of  a  cause  depending 
before  them,  in  order  that  the  party  may  have  more  sure  and  speedy  jus- 
tice done  him. (a)  The  supreme  court  has  power,  at  common  law,  to  re- 
view the  proceedings  of  all  inferior  tribunals;  to  pass  upon  the  jurisdic^ 
tion  of  such  tribunals,  and  to  review  all  legal  decisions  made  by  them,  but 
not  their  determinations  upon  matters  of  fact ;  which  are  conclusive,  un- 
less a  power  of  review  is  given  by  statute.  (&)  Where  a  new  jurisdiction 
is  created,  to  proceed  according  to  the  course  of  the  common  law,  it  is 
always  implied  that  a  certiorari  will  lie,  to  remove  its  proceedings.  But 
where  a  new  special  jurisdiction  is  to  decide  according  to  other  rules,  the 
implication  will  not  include  it.(c) 

A  vmt  of  certiorari  lies  to  remove  all  judicial  proceedings,  except  where 
otherwise  directed  by  the  express  provision  of  some  particular  statute.(e{) 
But  it  does  not  lie  to  remove  other  than  judicial  acts ;  therefore  it  does 
not  lie  to  remove  a  mere  order  of  court  or  warrant  of  a  magistrate,  (e) 

A  certiorari  must  issue  out  of  and  under  the  seal  of  the  court  in  which 
it  is  returnable,  and  be  tested  in  the  same  manner  as  other  writs  issued 
out  of  such  court  (/) 

A  district  attorney  may  remove  a  criminal  case  to  the  supreme  court 
by  certiorari,  as  a  matter  of  course  and  of  right.(^) 


(aj  See  1  Chit.  Cr.  L.  371.  («)  Id.  ib.    Cald.  809.    Say.  6.    See 

(5)  6  Wend.  564.    See  4  Mass.  R.  171.  2  Caines'  R.  179.    6  Wend.  664. 

ic)  1  Chit  Cr.  L.  374.  {/)  2  R.  a  277,  §  8. 

(d)  Id.  376.  W  7  Cowen.  106.    See  12  Pick.  498. 
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The  writ  of  certiorari  is  frequently  used  id  order  the  better  to  consider 
and  determine  the  validity  of  indictments  and  proceedings  thereon,  and 
to  prevent  a  partial  and  insufficient  trial ;  for  when  the  proceedings  have 
been  removed,  the  trial  will  be  either  at  bar  or  at  nisi  prius,  by  a  jury  of 
the  county  out  of  which  the  indictment  is  brought.(A)  And  if  a  fair  and 
impartial  trial  cannot  be  had  in  such  county,  the  court  will,  upon  a  sug- 
gestion  entered  on  the  record,  order  it  to  be  tried  in  the  next  adjoining 
one.(t)  So  a  special  jury  may  be  obtained  in  the  supreme  court,  and 
more  time  for  the  trial  may  be  thus  obtained,  or  it  may  be  brobght  on 
more  expeditiously  than  in  the  inferior  court. (ft)  On  the  part  of  the  de- 
fendant, too,  this  writ  may  frequently  be  advantageous ;  as  for  the  pur- 
pose of  obtaining  the  judgment  of  the  supreme  court  as  to  the  validity  of 
the  proceedings  upon  a  demurrer ;  or  to  enable  the  defendant  to  plead 
a  pardon.(/)  And  as  an  inferior  court  cannot,  in  a  criminal  case,  grant 
a  new  trial,  upon  the  merits,  but  only  for  irregularity  in  the  formal  pro- 
ceedings, this  advantage  may  be  gained  by  the  removal  of  the  proceed- 
ings, (m) 

So,  if  after  a  verdict  against  the  defendant,  the  judge  entertain  doubts 
as  to  the  nature  of  the  offence,  the  defendant  may  be  brought  up  by 
habeas  corpus  and  committed,  and  the  indictment  removed  into  the  su* 
preme  court  by  certiorari,  for  the  opinion  of  the  court.(n)  But  the  su- 
preme court  has  recently  decided  that  it  will  not  hear  criminal  cases  tried 
at  the  sessions  or  oyer  and  terminer  upon  a  case  made  for  the  advice  of 
the  court ;  but  that  such  cause  must  be  brought  up  by  certiorari. (o) 

Where  several  -  defendants  are  jointly  indicted,  and  the  indictment  is 
removed  by  certiorari  at  the  suit  of  a  part  of  the  defendants,  whereupon 
the  whole  cause  is  retained  for  trial  on  the  civil  side,  if  the  other  defend- 
ants will  not  voluntarily  come  in  and  be  recognized,  &c.  they  may  be 
brought  in  on  a  capias.{p) 

If  there  be  an  indictment  to  be  removed,  and  the  party  be  in  custody^ 
it  is  usual  to  have  a  liabeas  corpus  to  remove  the  prisoner,  and  a  certio- 
rari to  remove  the  record ;  for,  without  the  latter,  the  defendant  must 
continue  in  the  same  custody. (9) 

The  certiorari  ought  regularly  to  be  directed  to  the  judges  or  magis- 
trates of  the  inferior  court  before  whom  the  proceedings  were  originally 
taken,  (r)    But,  in  some  cases,  it  may  be  directed  to  the  proper  officer 


(h)  1  Chit  Or.  L.  871.  (n)  M.  ib. 

(t)  Id.  ib.    3  Burr.  1390.  (0)  15  Wend.  159. 

he)  5  T.  R.  626.  (p)  7  Cowen,  108. 

0  1  Chit  Cr.  L.  87a.  (g)  1  Chit  Cr.  L.  886. 

m)Id.ib.  (r)  Id.  888.    7€ow«ii,108.    9ja.6fi5. 
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known  to  have  the  actaal  castody  of  the  record.  («)  The  writ  may  be 
served  by  delivering  it  to  the  clerk  of  the  court  below  in  vacation,  who 
may  return  it  immediately,  though  it  be  directed  to  the  court(0 

A  certiorari  does  not  operate  as  a  supersedeas  upon  the  court  beloWy 
mitil  the  defendant  has  complied  with  the  direction  of  the  statute,(ti)  by 
entering  into  the  proper  recognizance  previous  to  the  removal.  And  it 
only  operates  as  a  supersedeas  from  the  time  of  its  being  actually  served, 
and  not  from  the  time  of  its  being  issued.(v)  It  will  altogether  k>se  its 
effect,  unless  served  before  the  period  appointed  for  its  return ;  and 
though  issued  before  judgment,  yet  if  not  not  served  until  after  it,  the 
certiorari  will  be  quashed.(u?)  So,  if  after  the  issuing  of  a  writ  of  certiorari, 
it  appear  to  have  been  improperly  granted,  as  after  judgment  in  the  in- 
ferior court,  it  will  be  quashed  by  the  supreme  court,  **  because  it  im- 
properly issued,**  upon  cause  being  shown.(x) 

The  proper  mode  of  making  the  return  seems  to  be,  for  the  clerk  to 
endorse  on  the  back  of  the  writ,  **  the  execution  of  this  writ  appears  in  a 
certain  schedule  hereunto  annexed,**  and  then  to  give  a  transcript  of  the 
indictment,  bill  of  exceptions  and  the  certificate  staying  judgment,  on  a 
separate  paper,  annex  the  writ  and  return  to  the  transcript,  and  transmit 
them  together  to  the  supreme  court. (y) 

If  the  return  be  defective,  it  may  nevertheless  be  amended  by  leave  of 
the  covbrt.(z)  If  any  thing  is  inserted  in  it  by  way  of  explanation,  or  oth- 
erwise, which  was  not  commanded,  it  will  not  vitiate,  but  may  be  rejected 
as  surplusage  ;{a)  as  where  the  evidence  was  returned  by  a  court  of  oyer 
and  terminer.  (6) 

2d.  Certwraris  to  remove  proceedings  on  indictments,  before  trial.'] 
At  common  law,  a  certiorari  lay,  in  criminal  cases,  of  course,  to  remove 
the  proceedings,  on  indictments  from  inferior  courts,  before  conviction. 
But  this  right  is  now  somewhat  abridged  by  the  revised  statutes.  They 
provide,  that  no  certiorari  to  remove  any  indictment  from  a  court  of  gen- 
eral sessions,  before  trial  thereon,  to  the  supreme  court  or  to  any  court 
of  oyer  and  terminer,  shall  hereafter  be  allowed.  And  no  certbrari  to 
remove  into  the  supreme  court  any  indictment  pending  in  a  court  of 
oyer  and  terminer,  before  trial  thereon,  shall  be  effectual,  unleAra  allowed 


(«)  1  Chi 
(0  7  Gov 
(tf )  2  R. ; 


Chit  Or.  L.  888.  (y)  See  1  Chit.  Or.  L. 

Cowen,  103.  (z)  Id.  ib.    See  4  East,  175. 


.  S.  732,  §  83.  fa)  2  Salk. 

(v)  1  Chit  Cr.  L.  391.  (6)  7  Cowen,  103.    See  forai  of  cer- 

(io)  id.  ib.  tiorari  in  ciuunal  oases,  9  Cowan,  655, 

(x)  Id.  395.    4  Halit.  21.  6  Mass.    n.  (b). 
Rep.  72. 
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by  a  justice  of  the  supreme  court,  or  a  circuit  judge ;  and  no  other  offi- 
cer shall  have  authority  to  allow  such  writ(c) 

Before  allowing  any  writ  of  certiorari  to  remove  an  indictment  from 
any  court  of  oyer  and  terminer,  the  officer  to  whom  application  for  such 
allowance  shall  be  made,  shall  take  from  the  defendant  a  recognizancet 
with  sufficient  suroties,  and  in  such  penalty  as  such  officer  shall  diroct, 
conditioned  that  the  defendant  prosecuting  such  certiorari  will  appear  at 
the  return  day  thereof,  in  the  supreme  court,  and  plead  to  such  indi(^- 
ment,  if  issue  be  not  dready  joined  thereon  ;  and  will  not  depart  such 
court  without  its  leave-;  and  that  he  will  obey  the  orders  and  rules  of 
such  court,  in  respect  to  the  trial  of  such  indictment,  and  the  judgment 
and  all  other  proceedings  thereon.  (^) 

Every  indictment  so  removed,  shall  be  carried  down  for  trial  at  the 
proper  circuit  courts  by  the  distinct  attorney  of  the  county  in  which  the 
same  was  found,  in  the  same  manner  in  all  respects,  as  issues  joined  in 
the  supreme  court  in  civil  cases,  and  the  same  proceedings,  so  far  as 
they  shall  be  applicable,  shall  be  had  thereon. (e) 

After  a  criminal  cause  is  removed  to  the  supreme  court,  such  court 
has  the  immediate  control  of  the  wholcTcase  Tand  inEe*S£&se  is  ordered 
to  go  down  for  trial  at  the  circuit,  the  proceedings  at  the  trial  may  be 
reviewed  on  motion,  the  same  as  m  a  civil  cause.(/)  Where  a  criminal 
cause  is  tried  at  tlie  circuit,  judgment  is  rendered  by  the  supreme  court ; 
and  if  there  be  a  conviction,  it  seems  that  the  circumstances  in  evidence 
must  be  laid  before  them  by  a  case,  or  in  some  other  way,  to  enable 
them  to  estimate  the  proper  measure  of  punishment  (g-) 

As  to  remanding  indictments,  see  ante,  p.  839,  840. 

3d.  Certioraris  to  remove  proceedings  on  indictments  after  trial  amd 
before  judgment.']  This  matter  is  regulated  by  the  revised  statutes;  the 
provisions  of  which  are  as  follows : 

Exceptions  by  defendants.]  On  the  trial  of  any  indictment,  exceptions 
to  any  decisbn  of  the  court  may  be  made  by  the  defendant,  in  the  same 
cases  and  manner  provided  by  law  in  civil  cases ;  and  a  bill  thereof  shall 
be  settled,  signed,  and  sealed,  and  shall  be  filed  with  the  clerk  of  the 
court  and  returned  upon  a  writ  of  error,  or  upon  a  certiorari^  and  the 
same  proceedings  may  be  had  to  compel  the  signing  and  sealing  of  such 
bill  and  the  return  thereof,  as  in  civil  cases. 

Slaying  judgment.]    But  no  such  bill  of  exception  shall  stay  (Mr  delay 


(c)  2  R.  S.  782,  §  81,  82.  (/)  7  Coweo,  108,  133,  143. 

(d)  Id.  ib.  §  83.  (g)  Id.  ib. 
(f )  Id.  733,  §  84.    See  7  Cowen,  160. 
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the  rendering  of  judgment  upon  any  such  indictment,  or  the  execution  of 
such  judgment,  or  of  any  sentence  thereon  except  as  follows :  Such  bill 
of  exceptions  being  settled  and  signed,  if  the  circuit  judge  who  tried  the 
cause,  (or  if  in  the  general  sessions,  the  presiding  judge,)  or  a  justice  of 
the  supreme  court,  shall  certify  on  such  bill  that  in  his  opinion  there  is 
jNTobable  cause  for  the  same,  or  so  much  doubt  as  to  render  it  expedient 
to  take  the  judgment  of  the  supreme  court  thereon,  such  certificate,  on 
being  filed  with  the  clerk  of  the  court,  shall  stay  judgment  on  such  indict- 
ment until  the  decision  of  the  supreme  court  can  be  had  upon  such  ex- 
ceptions. 

No  certificate  shall  be  granted  by  a  judge  of  the  supreme  court,  how- 
ever, unless  application  therefor  shall  first  have  been  made  to  the  judge 
who  [H-esided  at  the  trial,  and  his  reasons  for  refusing  the  same  be  at- 
tached to  the  bill  of  exceptions. 

Letting  convicts  to  bail.']  Upon  such  certificate  being  granted,  in  any 
case  where  the  offence  charged  is  punishable  by  imprisonment  in  a  state 
prison  or  in  a  county  jail,  the  court  in  which  the  trial  shall  have  been 
had,  or  any  justice  of  the  supreme  court,  or  circuit  judge,  may  let  the 
defendant  to  bail,  upon  a  recognizance  with  sufficient  sureties,  condition- 
ed that  he  shdl  appear  in  the  court  where  such  trial  was  had,  at  such 
time  as  the  supreme  court  diall  direct,  and  that  he  will  obey  any  order 
or  judgment  the  supreme  court  shall  make  in  the  premises. 

Certiorari  to  remove  conviction^]  When  judgment  shall  have  been 
stayed  upon  any  indictment,  as  above  provided,  it  shall  be  the  duty  of 
the  district  attorney  of  the  county  immediately  to  sue  out  a  writ  of  cer- 
tiorari, returnable  in  the  supreme  court,  to  remove  such  indictment,  with 
the  bill  of  exceptions  and  other  proceedings  thereon,  into  such  court ; 
and  the  clerk  of  the  court  shall  without  delay  make  a  return  thereto  con- 
taining a  transcript  of  the  indictment,  bill  of  exceptions,  and  the  certifi- 
cate staying  judgment.  (A) 

Bringing  on  argument  of  certiorari.]  The  district  attorney  of  the 
county  shall  bring  on  for  argument,  as  soon  as  practicable,  the  return  to 
any  certiorari  issued  by  him  as  above  provided,  in  cases  where  judgment 
on  an  indictment  shall  be  stayed  ;  and  it  shall  also  be  competent  for  the 
defendant  to  notice  and  bring  on  for  argument  such  return. 

Notice  of  argument]  If  an  attorney  shall  have  appeared  for  the  de- 
fendant in  any  indictment  so  removed,  by  giving  notice  of  his  appearance 
to  the  district  attorney,  within  ten  days  after  filing  the  certificate  staying 


(ik)2R.S.786«§§21to97. 
44 
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proceedings,  notice  of  argument  thereoq  may  be  served  on  such  attor- 
ney, by  the  district  attorney,  as  in  other  c^ses.  If  no  attorney  shall  b«f  e 
so  appeared,  such  notice  shall  \)e  served  personally  on  ^  defendant  if 
he  be  in  custody ;  and  if  be  be  not  in  custody  it  may  be  served  by  nft. 
fixing  the  same  in  the  office  of  a  clerk  of  the  suprei^  court 

Asingnment  of  errors^  4^.]  No  assignment  of  errors  or  joinder  Ift  W- 
ror  shall  be  necessary  upon  any  certiorari  issued  asi^box^  provided ;  but 
the  court  shall  proceed  on  the  return  thereto  and  rwdiW  judgment  upon 
the  record  before  them. 

JudgmenL]  If  the  supreme  court  shall  decide  against  the  excq^taoos 
taken,  it  shdl  either  proceed  to  render  judgment  aod  picoQOunc^  sentence 
against  the  defendant,  or  shall  remit  the  proceedings  to  the  court  in 
which  the  trial  was  had,  with  directions  to  proceed  and  render  judgment. 

New  trial.']  If  a  new  trial  be  ordered  by  the  supreme  court,  as  above^ 
provided,  tl^  same  shall  be  had  in  the  court  in  which  the  indictment  was 
first  tried. 

Proceedings  where,  defffndant  fails  to  appear.]  If  the  defendant  shall 
have  been  let  to  bail,  after  the  staying  of  any  judgment  as  above  provid- 
ed, and  shall  neglect  to  appear  at  any  new  trial  that  may  have  been  or- 
dered, or  to  appear  and  receive  judgment,  the  court  authorized  to  ren- 
der suct^  judgment,  or  in  which  such  new  trial  shall  hi^ve  been  directed, 
may  cause  such  defendant  to  be  arrested,  in  the  same  manner  as  upon 
the  finding,  of  an  indictment,  and  may  forfeit  his  recognizance  and  direct 
the  same  to  be  prosecuted. 

Remanding  indictments.]  Whenever  any  indictment  shall  be  remov* 
ed  into  the  supreme  court  or  any  person  indicted  shall  be  brought  into 
that  court  by  habeas  corpus^  the  justices  thereof  may  remand  such  persoa 
and  such  indictment  to  the  proper  county,  where  such  indictment  may 
be  tried ;  and  the  court  of  oyer  and  terminer  or  the  court  of  general  sea- 
sions  to  which  any  indictment  shall  be  so  remanded  shall  proceed  there- 
on in  the  same  manner  as  if  such  indictment  had  not  been  removeidinto 
the  supreme  court.(t) 

4th.  Certioraris  to  courts. of  special,  sessions.]  At  common  Jaw,  pre- 
yious  to  the  revised  statutes,  convictions  had  before  courts  of  q^ecial  ses- 
sions were  reviewed  by  the  supreme  court,  by  virtue  of  the  general  su- 
pervisory powers  of  that  court  over  inferior  jurisdictions.  According  to 
the  common  law,  it  seems  that  the  supreme  court  have  no.  power  to 
compel  a  return  of  the  evidence,  nor  to  reverse  such  a  conviction  for  a 


(%)  Id.  741,  §§  2l.to  S8.    See  ants,  p.  888, 40.    7  Oowmi,  188. 
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defect  in  the  proo&(A)  The  revised  statutes  define  and  limit  the  pow- 
ers of  the  court  and  simplify  the  course  of  proceeding.  The  article  of 
the  statute  relating  to  this  subject  is  as  follows : 

Who  to  allow  certiorari,']  A  writ  of  certiorari  to  remove  into  tlie  su- 
preme court  a  conviction  had  before  a  coiirt  of  special  sessions  may  be 
aOowed  on  the  application  of  the  party  convicted,  by  any  justice  of  the 
supreme  court,  or  by  any  officer  authorized  to  perform  the  duties  of  such 
justice  in  vacation. 

When  to  be  applied  for.']  The  party  desiring  such  certiorari,  or  some 
ooe  in  his  behalf,  shall  apply  for  the  same  within  ten  days  after  such  con- 
viction shall  have  been  had,  and  shall  make  an  affidavit  specifying  the 
supposed  errors  in  the  proceedings  or  judgment  complained  of. 

When  to  be  granted.]  If  the  officer  to  whom  application  for  such 
certiorari  shall  be  made  shall  be  satisfied  that  any  error  has  been  com- 
mitted in  the  proceedings  or  the  judgment,  he  shall  endorse  upon  the 
writ  his  aUowance  thereof  and  shall  certify  the  affidavit  upon  which  the 
certiorari  was  allowed.  But  where  the  defendant  shall  have  been  tried 
by  a  jury,  no  certiorari  shall  be  allowed  upon  the  ground  that  the  ver- 
dict of  such  jury  was  agamst  evidence.    (See  5  Wend.  580.    12  id.  847.) 

How  served.]  The  said  writ  and  original  affidavit  shall  be  delivered 
to  the  magistrates,  or  one  of  them,  before  whom  the  conviction  was  had, 
within  ten  days  after  such  allowance. 

Return.]  The  magistrates  to  whom  the  certiorari  shall  be  delivered, 
shall  make  a  special  return  to  aU  the  matters  specified  in  the  affidavit  ac- 
companying the  writ,  and  shall  cause  such  writ,  affidavit  and  return  to 
be  filed  in  the  office  of  one  of  the  clerics  of  the  supreme  court,  within 
twenty  days  after  the  service  of  the  said  writ. 

The  supreme  court  shall  have  the  like  power  to  compel  the  making  of 
such  return,  and  to  require  the  same  to  be  amended  and  perfected,  as  in 
cases  o(  mandamus. 

Notice  of  argument.]  A  certified  copy  of  every  such  certiorari,  affi- 
davit and  return  shall  be  served  by  the  party  prosecuting  the  writ,  upon 
the  attorney  general,  with  at  least  four  days'  notice  of  the  aigument 
tfaereoC 

Proceedings  in  supreme  court.]  It  shall  not  be  necessary  for  the  par- 
tj  ccmvicted  to  appear  in  the  supreme  court  upon  the  prosecution  of  such 
certiorari ;  nor  shall  any  assignment  of  errors  or  joinder  in  error  be  ne- 
cessary ;  but  the  supreme  court  shall  proceed  to  hear  the  parties,  and 
give  judgment  on  the  return  to  such  writ. 

(Jk)  Sae  R«?issrs'  Notes,  R.  S.  pi  iv.  ch.  2,  tit  8,  art  4. 
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Staying  execution  on  conviction.']  If,  at  the  time  of  bis  conviction,  any 
defendant  shall  notify  the  magistrates  before  whom  the  same  shall  have 
been  had,  that  he  intends  to  remove  such  conviction  by  writ  of  certiOTari, 
and  shall  offer  to  become  bound  in  a  recognizance,  with  satisfactory 
sureties,  to  appear  at  the  next  general  sessions  of  the  peace  to  be  held  in 
the  same  county,  and  to  abide  the  judgment  or  order  of  that  court  in  the 
premises,  it  shall  be  the  duty  of  such  magistrates  to  take  such  recogni- 
zance, and  thereupon  to  suspend  the  execution  of  any  sentence  upon 
such  conviction.  But  such  sentence  shall  be  pronounced  and  entered  in 
the  minutes  of  the  proceedings. 

Discharging  prisoner.]  If  the  party  convicted  shall  have  been  com- 
mitted to  prison  in  pursuance  of  his  sentence,  upon  becoming  bound 
with  a  condition  as  provided  in  the  last  section,  with  such  sureties  as 
shall  be  approved  by  the  officer  allowing  the  ivnt  of  certiorari,  he  shall 
be  entitled  to  be  discharged  from  such  imprisonment ;  and  the  certificate 
of  such  officer  stating  the  fact,  and  ordering  the  jailer  to  discharge  such 
prisoner,  shall  be  a  sufficient  warrant  for  his  discharge. 

Filing  recognizances.]  The  magistrates  or  officer,  by  whom  any  re- 
cognizance under  either  of  the  two  last  sections  shall  be  taken,  shall  im- 
mediately cause  the  same  to  be  filed  with  the  clerk  of  the  county. 

Proceedings  by  general  sessions.]  The  court  of  general  sessions,  in 
which  the  party  is  so  convicted  and  recognized,  shall  be  bound  to  ap- 
pear, and  have  power  to  continue  such  recognizance,  or  to  require  a 
new  recognizance  with  further  or  other  sureties,  until  the  decision  of  the 
supreme  court  shall  be  had  in  the  premises ;  and  in  default  of  compli- 
ance with  any  such  requisition,  the  said  court  of-  general  sessions  may 
commit  the  party  so  convicted  to  close  custody. 

Judgment  of  supreme  court.]  If  the  conviction  be  reversed,  and  the 
defendant  be  in  prison  by  virtue  thereof,  the  supreme  court  shall  award 
a  writ  of  supersedeas  for  his  discharge.  If  the  defendant  shall  have 
been  let  to  bail,  as  above  provided,  the  judgment  of  the  supreme  court, 
whether  the  (Eonviction  be  reversed  or  affirmed,  shall  be  remitted  to  the 
court  of  general  sessions  of  the  proper  county,  to  be  by  that  court  car- 
ried into  effect. 

Proceedings  of  general  sessions  thereon.]  Upon  such  judgment  being 
received,  the  court  of  general  sessions,  if  the  conviction  be  reversed,  shaU 
discharge  the  defendant ;  if  the  conviction  be  affirmed  and  the  defendant 
shall  have  been  sentenced  by  the  court  of  special  sessions,  such  court  of 
general  sessions  shall  order  that  such  sentence  be  executed ;  and  if  the 
defendant  shall  have  been  let  out  of  prison  as  herein  provided,  he  shall 
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be  ramanded  to  such  prison  for  the  remainder  of  the  term  for  which  he 
was  sentenced. 

If  the  conviction  be  affirmed  and  the  defendant  shall  not  have  been 
sentenced,  the  court  of  general  sessions  shall  proceed  to  sentence  the  de* 
fendant  upon  such  conviction,  in  the  same  manner  and  with  the  like  ef- 
fect as  if  such  conviction  had  been  had  in  such  court  of  general  sessions. 

Quashing  cerfjorort.]  If  it  shall  appear  to  the  supreme  court  that  the 
person  prosecuting  siich  certiorari  has  unreasonably  delayed  to  notice  or 
bring  on  for  argument  the  return  to  such  writ,  such  court  may  enter  a 
rale  to  quash  the  certiorari ;  and  upon  the  same  being  certified  to  the 
court  of  general  sessions  in  which  the  person  prosecuting  such  writ  shall 
be  bound  to  appear,  such  court  shall  proceed  thereon,  in  the  same  man- 
ner as  if  the  judgment  of  the  court  of  special  sessions  had  been  affirmed 
by  the  supreme  court(A:) 

A  court  of  special  sessions  before  whom  a  conviction  is  had,  may  pro- 
ceed and  cause  their  judgment  to  be  executed,  notwithstanding  notice  of 
an  intention  to  remove  the  conviction  and  the  entering  into  a  recognizance 
by  the  defendant,  if  a  certiorari  is  not  actually  sued  out.(/) 

The  proceedings  of  a  court  of  special  sessions  will  not  be  reversed,  on 
certiorari,  for  the  errors  of  the  magistrate  before  whom  the  complaint 
was  made.(m) 

On  certiorari  the  supreme  court  cannot  pass  upon  the  question  whether 
the  finding  by  the  jury  before  a  court  of  ^cial  sessions  was  against  or 
without  evidence ;  and  theref(H^  though  the  facts  of  the  case  be  return- 
ed, they  will  not  lock  into  them  to  see  whether  or  not  the  juiy  erred,  (n) 


(k)  2R.S.pt4,oh.2,lit.8,ait4.  (m)  Id.590. 

(f)  5  Wend.  110.  (n)  Id.  ib.    12  id.  847. 
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UiiBBR  this  title  the  general  rules  and  principles  only  of  evideoce  will 
ht  treated  oC  The  c^videnc^  applicable  to  each  particular  upeckn  of 
offence  will  be  found  stated  ^nder  its  appropriate  head,  in  connection 
with  each  offence  re^^uiLed  upon  in  this  work.  It  may  be  proper 
here  to  premise,  that  the  rules  of  evidence  in  criminal  cases  are,  in  most 
respects,  the  same  as  in  civil  cases.  The  chief  distinction  which  prevails 
will  be  found  to  originate  in  that  caution  which  is  always  observed  when 
life  or  liberty  is  in  question,  and  in  thpse  benign  presomptlons  wi&  which 
the  law  meets  every  accusation  involving  moral  turpitude«(a) 

The  subject  w31  be  considered  in  the  following  order: 

I.  General  rul^  of  evidence  f  and  what  allegatioiis  aiust  be  provod. 
IL  Written  evidence : 

1.  Public  documentfi  and  records. 

2.  Private  documents. 
IIL  Parol  evidence : 

1.  In  what  cases  admissible* 

2.  Competency  of  witnesses. 
8.  Credibility  of  witnesses^ 

4.  Examination  of  witnesses. 

5.  Compelling  attendance  of  witnesses. 

6.  Their  fees  and  expenses. 

7.  Privil^e  of  witnesses  from  arrest 
IV.  Secondary  evidence. 

y.  Presmippt^vA  evidQnc9« 
YL  Hearsay  evidence. 
YIL  Confessions. 


(a)  See  Gowea  k,  HilPs  Notes,  419.    8  Day,  fiB8.    2  Hals't  p.  a  198. 
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CHAPTER  I. 

ttfenetral  xuU%  oC  SEbOimc^  una  mut  uUnutlova  must  kr 

The  first  general  rule  respectiDg  eyidence,  whether  in  civil  or  criminal 
cases,  which  we  shall  notice  is,  that  the  best  evidence  mast  be  given  of 
which  the  nature  of  the  thing  is  capable.  (6)  That  is,  no  evidence  but 
the  best  in  degree  that  is  in  the  party's  power  or  possession  shall  be  ad- 
mitted. Thus,  \f  he  ofTer  a  copy  of  a  deed  or  will  when  he  can  produce 
the  original,  it  raises  a  presumtion  that  the  original  contains  something 
which,  if  produced,  would  make  against  him.  Therefore  a  copy  in  such 
case  is  not  evidence.  But  if  the  original  be  in  the  hands  of  the  adverse 
party,  who  refuses  to  produce  it  on  notice,  or  if  it  be  lost  or  destroyed 
without  his  fault,  a  copy  will  be  admitted,  for  it  is  then  the  best  evidence 
in  his  power.(e)  And  if  the  party  have  no  copy,  then  parol  evidence 
may  be  given  of  the  contents ;  and  there  is  no  difference  between  civil 
and  criminal  proceedings  in  this  respect,  (d) 

But  though  the  best  evidence  is  required,  the  greatest  quantity  of  ex- 
isting proof  is  not  Thus,  the  execution  of  a  deed,  attested  by  several 
veitnesses,  may  be  proved  by  one  of  them  ;  and  if  no  witness  can  be  pnK 
duced,  proof  of  the  signature  of  one  is  sufficient,  (e)  So  evidence  equal 
in  degree  to  that  for  which  it  is  substituted,  is  sufficient.  Thus,  the  wri- 
ter of  a  paper  need  not  be  called  to  prove  he  wrote  it ;  another  may 
prove  the  handwriting.  (/) 

Parol  evidence  is  inferior  in  degree  to  written  evidence  ;  consequently, 
written  evidence  must  be  first  resorted  io.(g)  But  if  a  party  can  keep 
a  written  instrument  out  of  view,  he  may,  if  he  can,  make  a  prima  facie 
case  by  parol,  which  it  lies  on  the  opposite  party  to  rebut(A) 


(6)  GUb.  £y.  18.    BuU.  N.  P.  293.  (/)  StaA.  N.  P.  C.  167.    Stark.  Ev. 

(e)  Matt.  Dig.  120.    BuU.  N.  P.  298.  891. 

8  Bam.  It  CreM.  708.1  (g)  8  Bam.  It  Cresi.  708.    1  Bam.  t 

(<0  2  T.  R.  201.  Adol.  98. 

(<)  Staik. Ev. 891.    Uatt.Dig.120.  a)  Par  Baylay,  J.  8  Ban.  It Cmiu 
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When  a  document  is  not  evidence  at  annmon  law,  and  a  copy  is  made 
evidence  by  act  of  parliament,  a  copy  must  be  produced.  The  original 
18  still  inadmis8ib]e.(t) 

Another  general  rule  is,  that  the  evidence  shall  he  confined  to  the  point 
in  usue.{k)  Therefore  it  is  not  allowable  to  show,  on  the  trial  of  an  in- 
dictment, that  the  prisoner  has  a  general  disposition  to  commit  the  same 
kind  of  offence  as  that  ibr  which  he  stands  indicted.  Nor  is  it  compe- 
tent for  the  prosecutor  to  give  evidence  of  facts  tending  to  prove  another 
distinct  offence,  for  the  purpose  of  raising  an  inference  that  the  prisoner 
has  committed  the  offence  in  question.(/)  But  where  several  offences 
are  connected  together  and  form  part  of  one  entire  transaction,  then  the 
one  is  evidence  to  show  the  character  of  the  other,  (m)  So  overt  acts  of 
treason,  not  expressly  charged  in  the  indictment,  are  evidence,  if  they  be 
direct  proof  of  any  that  are  laid.(n)  So  on  an  indictment  for  cheating  a 
tradesman,  evidence  of  the  defendant's  having  made  false  representations 
to  other  tradesmen  was  admitted.(o)  Where  a  person  put  marked  money 
into  a  till,  and  set  one  to  watch,  evidence  was  admitted  of  several  visits  to 
the  till  by  the  prisoner,  of  several  inspections  of  the  till  in  consequence,  and 
of  the  decrease  of  the  money  each  time ;  though  it  was  objected  that 
these  were  several  felonies.  (/>)  So  where  several  articles  are  found  in 
the  prisoner's  possession,  the  prosecutor  need  not,  on  the  mere  probability 
that  the  prisoner  stole  them  at  different  times,  confine  his  evidence  to 
one  of  them,  if  they  might  have  been  stolen  at  once.(</) 

Where  the  prosecution  is  not  directly  for  a  crime,  but  for  a  penalty, 
evidence  of  the  character  of  the  prisoner  is  not  admissible.(r)  But  in 
trials  for  felony  and  treason  and  also  for  misdemeanors,  where  the  direct 
effect  of  the  prosecution  is  to  subject  the  defendant  to  corporal  punish- 
ment, witnesses  may  be  called  to  testify  to  his  general  character ;  but 
not  as  to  particular  transactions.(5)  Evidence  of  good  character  howev- 
er will  be  of  no  avail  in  a  clear  case.(t) 

It  is  also  a  general  rule  that  where  the  defendant  pleads  the  general  is- 
oe,  not  guilty,  the  prosecutor  must  prove  every  fact  and  circumstance 
stated  in  the  indictment  which  is  material  and  necessary  to  constitute  the 
offence.(u)    Thus,  all  facts  stated  on  the  face  of  the  indictment  which 


(i)  2  Camp.  121,  n.    But  see  6  T.  R.        (o)  1  Camp.  400.    4  East,  171,  n. 
634.  (P)  6  Bam.  It  CreM.  145. 

(fc)  Koscoe'g  Cr.  Ev.  57.    2  Russ.  on        (q)  Ry.  &  Moo.  C.  C.  148. 


Cr.m.  {r)2Bo9.kF 

(< 

t  St  Tr.  661,  697.    Holt,  688.  («)  Arch.  Cr.  PL  k  Ev.  06. 


I)  Id.  ib.    1  Leigh,  574.  («)  MaU.  Dig.  128.    Peake's  Ev.  7. 


WW 


m)"2  Rum.  on  Cr.  696.  _       (0  Ko«ooe^«  Cr-  Ev.J3,  n.  (1). 
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enter  into  the  substance  of  the  offence  chai^ged,  and  all  fiicts  neceisaiy  to 
constitute  the  offence,  though  not  so  stated,  must  be  proved,  (v)  And  all 
the  distinctions  between  materia]  and  immaterial  averments  are  equally 
well  settled  in  criminal  as  hi  civil  cases.  Thus  averments  wholly  uncon- 
nected with  the  charge  may  be  treated  as  surplusage  and  need  not  be 
proved.(to)  And  where  averments  in  an  indictment  are  divisible  it  is 
sufficient  if  the  substantive  crime  stated  be  proved,  though  not  to  the  full 
extent  charged.  As  where  a  defendant  is  charged  with  having  done  and 
caused  to  be  done,  &c.,  proof  of  either  is  sufficient  ;(x)  or  forged  or 
caused  to  be  forged,  (y)  So  where  a  man  was  charged  with  publishing 
a  libel  against  magistrates  with  intent  to  defame  them  and  also  to  bring 
the  administration  of  justice  into  contempt,  Bayley,  J.  held  proof  of  eith- 
er intention  sufficient.(«) 

On  an  indictment  for  felony^  a  felony  must  be  proved ;  but  the  de- 
fendant may  be  convicted  of  a  felony  of  less  atrocity  than  that  alleged  ; 
as  on  an  indictment  for  murder  he  may  be  found  guilty  of  manslaughter  ;(a) 
or  when  indicted  for  breaking  a  house  and  stealing,  he  may  be  convicted  of 
simple  larceny.  (6)  On  an  indictment  under  the  statute  of  stabbing,  he 
may  be  acquitted  of  the  statutable  offence  and  found  guilty  of  felonious 
homijDide.(e)  On  an  indictment  for  stealing  privately  from  the  person, 
he  may  be  found  guilty  of  the  larceny  only.(d)  On  an  indictment  for 
grand,  the  offence  may  be  reduced  to  petit  larceny  ;(e)  robbery  may  be 
softened  into  felonious  theft ;(/)  and  evidence  of  a  man's  being  a  prin- 
cipal in  the  second  degree  will  support  an  indictment  charging  him  as 
principal  in  the  first  degree,  and  e  contrcu(g)  Where  an  intent  is  laid  to 
steal  the  whole,  and  the  evidence  is  of  an  intent  to  steal  a  part,  it  seeraA 
to  be  sufficient.  (A)  And  on  an  indictment  founded  on  a  statute  the  de- 
fendant may  be  found  guilty  at  common  law.(t) 

But  a  defendant  cannot  be  found  guilty  of  a  misdemeanor  on  an  indict- 
ment for  felony ;  because  he  would  by  that  means  lose  the  benefit  of 
having  a  copy  of  the  indictment,  a  special  jury,  and  of  making  his  full 
defence  by  coun8el.(/;) 

Where  the  offence  appears  from  the  evidence  to  be  of  a  higher  degree 
than  is  alleged  in  the  indictment,  it  is  in  the  discretion  of  the  court  to  dia- 


(v)  a  Leach,  694.  (d)  1  Leach,  240.    2  Hale,  302. 

1" ^  ' 

(i)  3  Stark.  35.  '  (1)  Ry.  JtMoo.  C.'C.  107^ 

(a)  9  Co.  676.  (i)  2  Hawk.  ch.  46,  ».  178. 

(6)  2  Hale,  203.  (k)  Str  1137.    Kel.  29.  Cro.Car.  382. 

(c)  Style,  86.    2  Hale,  302. 


(10)  1  Chit  Cr.  L.  294.  (t)  2  Hale,  302.    2  Str.  1134. 

(«)  2  Camp.  fi83.  (f)  Id.  ib.    2  Hawk.  ch.  47,  ( 

(y)  1  Buir.  400.  (g)  Fost  351.    1  Hale,  122. ' 
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charge  the  jory,  and  direct  another  indictment  to  be  preferred.(/)  Thua, 
vhere  a  prisoner  is  accused  of  murder,  and  the  crime,  amounts  to  petit 
treason,  the  court  will  not  direct  an  acquittal,  but  discharge  the  jury  of 
that  indictment  and  direct  a  fresh  bill  to  be  preferred,  lest  be  should  avail 
himself  of  the  previous  acquittal.(m)  Upon  an  indictment  for  burglary 
and  larceny  against  two,  one  may  be  found  guilty  of  the  burglary  and 
larceny,  and  the  other  of  larceny  only»(n) 

The  several  parts  of  an  indictment,  and  other  facts,  required  to  be  thus 
proved,  may  be  considered  under  the  following  heads : 

Venue  and  place.]  As  a  general  rule,  the  offence  must  be  proved  to 
have  been  committed  in  the  county  where  the  defendant  is  indicted.  The 
particular  cases  in  which  the  legislature  have  dispensed  with  this  rule 
and  extended  the  jurisdiction,  will  be  found  noticed  in  the  different  hei 
onder  which  they  occur.  If  the  offence  prove  to  have  been  committed 
out  of  the  jurisdiction  of  the  court,  the  defendant  must  be  acquitted.  It 
ia  not  in  general  necessary,  even  in  treason  or  murder,  to  prove  that  the 
offence  was  committed  in  the  precise  village,  parish,  or  place,  laid  in  the 
mdictment.  Any  where  within  the  proper  county  is  sufficient.(o)  But 
where  place  is  the  essence  of  the  crime,  as  in  buiglary,  &c.  the  paiish  or 
place  must  be  proved.(/>)  And  so  wherever  it  is  stated  as  matter  of  lo- 
cal description,  and  not  merely  as' venue.  So  also  where  the  indictment 
18  on  a  particular  statute  which  gives  the  penalty  to  the  poor  of  the  parish 
where  the  offence  was  committed.  (9) 

Tlwne.]  In  no  case  need  the  precise  day  or  even  year  be  proved  as 
laid,  except  where  the  time  enters  into  the  essence  of  the  offence  ;(r)  as 
in  burglary ;  yet  there  it  is  not  necessary  to  prove  strictly  the  hour  or 
day  as  laid,  if  it  be  proved  to  have  taken  place  in  the  night  time.(«)  So 
where  it  was  averred  that  a  barn  was  set  fire  to  in  the  night  time,  it  was 
holden  not  necessary  to  prove  it  so,  for  the  averment  was  unneces8ary.(0 
But  a  variance  in  the  date  of  a  deed  or  other  written  instrument  is 
fatal.(ti)  Where  several  offences  are  described  as  having  been  commit- 
ted on  such  a  day  and  divers  days  and  times  afterwards,  evidence  can- 
not, it  seems,  be  admitted  to  prove  more  than  one  offence  prior  to  the 
day  named(v)    And  if  a  person  be  charged  with  burglary  and  larceny 


(0  Post  827.  (r)  9  East,  162.    2  Inst  218.    Hdt» 

(«)  Id.  ib.    1  Chit  Cr.  L.  687,  8,  9.  801. 

(n)  Russ.  It  Ry.  C.  C.  844.  (•)  2  East's  P.  C.  518. 

(0)  2  Hawk.  ch.  25,  s.  84.    Rush.  It  (t)  Id.  1021,  1035. 

Ry.  C.  C.  9.    Matt  Dig.  118.  (tf)  See  2  Gamp.  807,  n.    4  id.  209. 


Ihe 

rule^^iA_« 

adaJBl 


)  2  Hale,  179,  244.    4  Black.  Com.    1 1.  R.  656. 

(v)  Bull. 
(9)  Matt  Dig.  118.  1  Sterk.  851 


(v)  Bull.  N.  P.  86.    1  Sannd.  24,  n. 
1  Stork.  ^" 
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committed  on  the  day  laid  in  the  indictment,  the  prosecutor  caonot  be 
admitted  to  prove  a  distinct  larceny  on  a  prior  day.(u?)  Overt  acts  of 
treason  may  be  proved  to  have  been  committed  on  a  day  different  from 
that  laid  in  the  indictment,  (x) 

Names  of  parties."]  A  variance  between  the  proof  and  the  fitatenaent  of 
the  real  name  of  the  prosecutor,  or  a  third  party,  is  fatal,  unless  the  name 
can  be  rejected  as  surplusage,  (jr)  Where  a  defendant  was  indicted  on  the 
repealed  statute  of  12  Anne,  ch.  7,  for  stealing  hi  the  dwelling  house  of 
A.  B.,  on  failure  of  strict  proof  that  it  was  the  dwelling  house  of  A.  B.» 
he  was  acquitted  of  the  capital  charge,  and  found  guilty  of  simple  larce- 
ny only.(z)  If  a  party  be  described  as  a  person  to  the  jurors  unknown, 
and  it  appear  that  at  the  time  of  finding  the  bill  his  name  was  known,  be 

ill  be  acquitt'ed.(/z) 

Goods.']  In  offences  relating  to  personal  property,  the  evidence  must 
correspond  with  the  description  of  the  goods  in  an  indictment ;  as  in  lar- 
ceny— an  indictment  for  stealing  a  pair  of  shoes  cannot  be  supported  by 
evidence  of  a  larceny  of  a  pair  of  boots.(6)  A  variance  in  the  number 
of  the  goods,  (if  the  precise  number  stated  do  not  constitute  the  essence 
of  the  offence,)  is  not  material  .{c) 

Written  instruments.]  A  written  instrument  set  out  in  the  indictment 
must  be  proved  as  laid,  or  a  variance  vnll  be  fatal.(d) 

Sums  and  value.]  Except  where  the  precise  sum  stated  forms  the  es- 
sence of  the  offence,  or  is  matter  of  description,  as  in  forgery,  it  is  in  gen- 
eral unnecessary  to  prove  the  precise  sum  as  laid.  Thus,  in  an  indict- 
ment for  extortion,  or  for  taking  a  greater  brokerage  than  is  allowed  by 
law,  it  is  not  necessary  to  prove  the  taking  of  the  precise  sum  laid.(e) 
Where,  to  constitute  an  offence,  it  is  essential  that  property  should  be  of 
a  certain  value,  it  must  be  proved  to  be  sufficient  for  that  purpose.(/) 

Knowledge  and  intent.]  Knowledge  and  intent  cannot  be  directly 
proved,  (except  by  a  confession,)  but  when  material,  evidence  must  be 
given  of  such  circumstances  as  will  enable  the  jury  fairly  to  infer  them ; 
and  when  the  tendency  of  the  action  is  direct  and  manifest,  it  must  be 
presumed  that  the  prisoner  designed  the  result.  (^)  Thus,  on  an  indict- 
ment for  murder,  former  attempts,  former  menaces  or  expressions  of  vin- 
dictive feelings  by  the  defendant  to  the  deceased,  or  the  existence  of  any 


(to)  2  Leach,  708.  (6)  Arch.  Cr.  PL  66. 

(x)  Post  S,  9.    1  EMi'B  P.  C.  125.  (e)  2  Chit.  Bum,  24. 

(y)  Ry.  &  Moo.  C.  C.  257.    2  Eart'i  (d)  Matt.  Dig.  119. 

P.  C.  593.  (f)  6  T.  R.  SS5,  462.    4  id.  590. 

(z)  Leach,  389,  n.  a,  252.  (/)  MaU.  Dig.  120. 

(a)  3  Camp.  264.  (g)  6  East,  464. 
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instigatmg  motive,  are  admi8Bible.(A)  So  for  otteriag  forged  notes  or 
coanterfoit  coid,  evidence  of  othei  utterings  has  been  admitted,  though 
not  charged  on  the  record.(t)  In  another  case,  the  judge  in  his  discre- 
cretion  refused  it  (ft) 

In  misdemeancrs^  distinct  offences,  when  charged,  may  be  proved  ;(2) 
bot  it  is  otherwise  \n  fdonies.{m) 

The  identity  of  the  defendant  must  be  estabKshed.  For  this  purpose 
the  attention  of  the  witness  may  be  directed  to  the  person  in  court,  and 
he  may  be  asked  if  that  is  the  person  of  whom  he  has  spoken,  (n)  Iden- 
tity is  a  question  for  the  jury.(o) 

Negative  and  affirmative  averments.']  In  indictments  on  statutes,  where 
an  exception  or  proviso  is  mixed  up  with  the  description  of  the  offence, 
then  if  the  subject  of  the  averment  relate  to  the  defendant  personally,  or 
is  peculiarly  within  his  knowledge,  the  prosecutor  need  not  prove  the  neg- 
ative, but  the  defendant  must  prove  the  affirmative  as  matter  of  defence. 
If,  on  the  contrary,  the  subject  of  such  averment  relates  personally  to 
the  prosecutor,  or  be  peculiarly  within  his  knowledge,  (or,  at  least,  as 
much  so  as  in  that  of  the  defendant,)  the  prosecutor  must  prove  the  neg- 
ative.(/>)  Thus,  on  an  indictment  for  selling  ale  without  a  license,  it  lies 
on  the  defendant  to  prove  his  license.(7)  Where  an  act  is  required  to  be 
done  by  any  person,  the  law  presumes  that  done  which  ought  to  be  done, 
and  throws  the  burthen  of  proving  the  negative  upoii  the  party  who  in- 
sists on  it.(r) 

Presumptions  of  law,  and  facts  of  which  the  courts  ex  officio  take  no- 
tice, without  proof,  need  not  be  proved.(«) 

Opinions.']  In  general,  mere  matter  of  opinion  is  not  evidence ;  but 
the  opinions  of  competent  judges,  upon  questions  of  skill,  judgment  and 
science,  are  admissible.  Thus,  where  the  defence  is  insanity,  a  witness 
of  medical  skill  may  be  asked  whether  such  and  such  appearances  proved 
by  other  witnesses  are  not,  in  his  judgment,  symptoms  of  insanity.  But 
it  is  doubted  if  he  may  be  asked  whether,  from  other  testimony  given, 
the  act  with  which  the  prisoner  is  charged  is,  in  his  opinion,  an  act  of 
hisanity ;  for  that  is  the  very  point  before  the  jury  to  decide.  (0  A  phy- 
sician who  has  not  seen  the  patient  may,  after  hearing  the  evidence  of 


(h)  Arch.  Cr.  PI.  78.  (o)  1  Chit  Cr.  L.  568. 

(i)  Rum.  It  Ry.  C.  C.  182.  1  New       (p)  Arch.  Cr.  PL  and  E?.  70. 

Rep.  92.  (q)  6  Maule  It  Sel.  209. 

(k)  2  Car.  &  Payne,  688.  (r)  8  East,  192.    8  Camp.  10.    10 

(i)  2  Burr.  984.  East,  216. 

(m)  2  Camp.  182.    Ry.  It  Moo.  C.  C.        (a)  2  Selw.  N.  P.  709.    8  East,  192. 

294, 146.  8  Cimp.  10, 12. 

(n)  2  Stark.  128.  (t)  Rass.  It  Ry.  C.  C.  456. 
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othersy  be  called  to  prove  on  oath  the  general  effects  of  the  diaeaae  de- 
scribed by  them,  and  its  probable  consequences  in  the  particular  ca8e.(K) 
But  the  opinions  of  witnesses  as  to  the  improbability  of  a  blow  having  been 
given  from  which  death  ensued,  judging  from  the  relative  positions  of  the 
parties  as  stated  by  witnesses,  are  not  admissible  in  evidence,  (v)  So  of 
opinions  as  to  the  age  of  a  person  from  his  appearance  ;{w)  and  the  like 
as  to  fraud  or  criminal  intention,  (a?)  Professional  men  are  to  state  facts 
and  opinions  within  the  scope  of  their  professions,  not  to  give  opinions  on 
things  of  which  the  jury  can  as  well  judge,  (y)  Where  the  opinbn  of  an 
expert  is  offered,  the  court  may  hear  evidence  first  to  ascertain  whether 
be  is  an  expert,  and  then  allow  the  opinion  to  be  given  in  evidence  to  the 
jury.(x) 

In  proving  the  laws  of  foreign  countries  also,  the  opinions  of  compe- 
tent witnesses  are  admissible.  The  unwritten  law  of  a  foreign  state  WMf 
be  proved  by  the  parol  evidence  of  witnesses  possessing  professiooal 
skill ;  but  where  the  laws  are  in  writing,  a  copy  properly  authenticated 
must  be  produced,  (a)  Thus,  on  a  trial  for  abduction,  a  gentleman  of  the 
Scotch  bar  was  examined,  as  to  whether  the  marriage  as  proved  by  the 
witnesses  would  be  a  valid  marriage  according  to  the  law  of  8cotland.(6) 
So,  foreign  unwritten  laws,  customs,  and  usages  may  be  proved,  and  ior 
deed  must  ordinarily  be  proved  by  parol  evidence.  The  usual  course  is 
to  make  such  proof  by  the  testimony  of  competent  witnesses,  instructed 
in  the  law,  under  oatb.(c) 


(tt)  Peake'sET.208.    Matt.  Dig.  127.        (a)  Roscoe's  Cr.  £▼.  137.    4Ckmp. 

(«)  19  Wend.  569.  156. 

^  6  Conn.  Rep.  9.  (6)  Id.  ib.    Wakefield's  Case,  288. 

1  Wheel.  Cr.  Cas.  205.  (c)  Story's  Confl.  of  L.  530.  Roscoe's 

.,,  5  Rogers'  Rec.  26.  Cr.  Ev.  137,  n.  (1) 
(«)  6  Rand.  704. 


Digitized  by 


Google 


CHAPTER  II. 

fBBtttttn  ZtiOinttr. 

1.  PuBUc  documents  and  records. 

2.  Prirate  docoments. 

Ist  Public  documents  and  records.]  Public  statutes,  the  rules  of  the 
common  law,  and  the  general  customs  of  the  country  are  never  required 
to  be  set  forth  in  the  pleadings  or  proved  at  the  trial ;  because  the  courts 
are  bound  ex  officio  to  take  notice  of  them.  And  therefore  when  the 
printed  copy  of  a  public  statute  is  produced  at  a  trial,  as  is  frequently 
Ibe  case,  it  is  not  to  be  deemed  to  be  produced  as  evidence,  but  rather 
in  aid  of  the  memory  of  the  court  and  jury.(a)  The  revised  statutes 
may  be  read  in  evidence  in  all  courts  of  justice  and  in  all  proceedings 
before  any  officer,  board,  or  body  in  this  state,  provided  there  shall  be 
annexed  to  the  volume  a  printed  certificate  of  the  revisers  or  any  two  of 
them,  or  of  the  secretary  of  state,  that  such  printed  copy  of  the  statutes  is 
a  correct  transcript.(6) 

The  preamble  of  an  act  reciting  that  certain  outrages  had  been  com- 
mitted in  particular  parts  of  the  kingdom  has  been  admitted  to  prove  an 
averment  in  an  information  for  a  libel  that  outrages  of  that  description 
bad  existed,  (c) 

Private  statutes  not  concerning  the  public  are  considered  hs  facts,  not 
laws,  and  must  be  proved  like  other  records  of  private  rights,  by  examin- 
ed copies ;  unless  (which  is  frequently  the  case)  a  clause  is  inserted  de- 
claring that  it  shall  be  deemed  and  taken  to  be  a  public  act,  or  that  a 
copy  printed  by  the  public  printer  shall  be  admitted  in  evidence.(d) 

The  journals  of  the  legislature  may  be  proved  by  examined  copies. 
The  printed  journals  are  not  evidence.(e)  The  journals  are  in  general 
evidence  of  the  facts  stated  therein.(/)  But  the  resolutions  of  the 
house  are  not.(^) 

(a)  Arch.  Cr.  Ev.  125.  (d)  Bull.  N.  P.  226.    See  1  Maule  ft 

(&)  2  R.  &  2d  ed.  660,  §  13.    661,  §§    Sel.  421. 
M,  1.  («)  24  How.  St.  Tr.  608. 

(e)  4  Maule  ft  Sel.  5^.  (/)  17  id.  617. 

(g)  10  id.  1165. 
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Proclamations^  addresses^  and  articles  of  war^  printed  by  and  shown  to 
have  been  purchased  of  the  public  printer,  prore  themselves.  (A)  And 
recitals  in  a  proclamation  are  evidence  of  the  facts  recited.(t) 

Books  and  chronicles  of  public  history  are  not  admissible  in  order  to 
prove  particular  facts  or  customs,  {k)  But  they  are  evidence  to  prove  a 
matter  relating  to  the  country  at  large,  being  the  best  evidence  of  which 
the  subject  is  capable.(/) 

An  ancient  map  will  be  received  as  evidence  where  it  has  accompa- 
nied possession,  and  agreed  with  the  boundaries  as  adjusted  by  ancient 
purchases ;  but  not  against  the  rights  of  persons  not  parties  to  the  mak- 
ing of  it(m) 

Records  and  proceedings  in  courts.']  Records  are  of  such  authority  that 
no  evidence  is  allowed  to  contradict  them  ;(ii)  or  to  dispute  the  state- 
ment in  a  record,  or  to  show  that  it  has  never  been  filed  of  record,  (o) 
And  in  matters  of  general  concern,  as  customs,  tolls,  public  ways,  d»;. 
they  are  conclusive.(;i.) 

When  a  record  is  the  gist  of  an  issue  in  criminal  cases  in  the  same 
court,  it  should  be  produced  ;  or  if  in  another  court,  an  exemplification 
under  the  seal  of  the  court.(g.)  When  a  record  is  not  the  gist  of  the  issue, 
it  may  be  proved  by  an  examined  copy,  or  sometimes  by  an  ofiice  copy.(r) 
To  make  a  copy  sufficient,  the  record  must  be  complete.  Neither  the 
minute  book  of  the  cleriL  of  the  peace,  nor  of  the  proceedings  at  sessions, 
is  a  sufficient  record.(^)  The  copy  is  to  be  proved  by  a  person  who  has 
examined  it  throughout  with  the  original.(f)  It  should  appear  that  the 
original  came  from  the  proper  deposit  or  custody  :(ti)  but  a  copy  of  a 
copy  is  not  evidence.(v) 

An  office  copy  in  the  same  court  and  the  same  cause  is  equivalent  to 
a  record,  (to)  It  is  a  general  rule  that  an  office  copy  authenticated  by  a 
person  appointed  for  that  purpose  is  good  evidence  of  the  contents  of  the 
original,  without  proof  of  its  being  an  examined  copy.(x)  The  indorse- 
ment by  the  officer  on  a  deed  enrolled  is  conclusive  evidence  of  the  date 
of  enrolment,  (y) 

Verdicts.']    No  verdict  can  be  given  in  evidence  as  binding  on  a  per- 


(h)  Matt.  Dig.  128.  (r)  Id.  26. 

(t)  4  Maule  &  Sel.  532.  (a)  8  Bam.  &  Cress.  341.    Moo.  C.  C. 

(k)  1  Salk.  281.    Skin.  628.  171. 

(l)  Bui.  N.  P.  249.  (0  1  Camp.  470.    2  Taunt.  52. 

(m)  Peake's  Ev.  87,  95.  (u)  1  Stai^.  183.    4  Camp.  S72. 

(fi)  1  Inst  117,  b.    8  Price,  495.  (©)  Bull.  N.  P.  226. 

(0)  Buss.  &  Ry.  526.  (w)  2  Burr.  1179.  / 

(p)  Roscoe's  Ev.  80.    Matt.  Dig.  131.        (x)  I  PhU.  Ev.  367.    2  Ca  lop.  890. 

(q)  GUb.  Ev.  19.    Sayer,  297.  (y)  8  Price,  495. 
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son,  unless  he  be  a  party  or  privy  to  it.(r)  To  prove  that  a  trial  was 
had,  the  nisiprius  record,  with  the  postea  endorsed  and  regularly  stamp- 
ed and  marked,  was  holden  sufficient.(i)  When  a  nisiprius  record  was 
produced,  with  the  verdict  endorsed  thereon  by  the  associate,  without  a 
posteOf  the  associate  stating  that  none  could  be,  as  a  motion  for  a  new 
trial  was  pending,  it  was  received.(^) 

Writs.]  Where  a  writ  is  the  gist  of  the  action,  it  must  be  returned 
and  proved  as  a  record ;  but  where  it  is  only  indtKement^  it  may  be  proved 
by  producing  the  writ  itself,  if  it  has  not  been  retumed.(ti)  Parol  evi- 
dence, without  producing  the  writ  or  sufficiently  accounting  for  it,  is  not 
admissible,  (v) 

An  affidavit  is  evidence  as  an  admission  on  oath  against  him  who 
made  rL{w)  When  filed  of  record  in  a  superior  court,  it  should  be  pro- 
duced or  proved  by  an  examined  copy.  If  not  so  filed  it  should  be  pro- 
duced, and  parol  evidence  given  of  the  swearing,  (x) 

An  inquisition  of  lunacy  is  evidence  against  third  persons,  but  not  con- 
clusive, (y) 

Liters  patent  are  proved  by  producing  them,  or  an  exemplification 
under  the  great  seal,  which  is  sufficient  without  further  proof,  (z) 

Proceedings  in  chancery,  though  public  matters,  are  not  records,  and 
of  these  copies  may  be  given  in  evidence,  (a)  A  bill  in  chancery  is  not 
admitted  in  courts  of  law  to  prove  any  facts  either  alleged  or  denied  in 
the  bilL(6)  An  answer  will  be  evidence  against  the  party  ;(c)  and  against 
all  persons  privy  to  the  party  making  it  ;{d)  but  the  answer  of  a  guardian 
is  no  evidence  against  an  infant,  nor  that  of  a  trustee  agamst  his  cestui 
que  trust.(e)  The  answer  may  be  proved  by  the  production  of  the  bill 
and  answer,  or  of  examined  copies  of  them.(/)  If  the  bill  is  proved  to 
be  lost,  the  answer  alone  may  be  read  ;(g)  unless  on  an  indictment  for 
perjury  in  the  answer.  (A)  An  answer  oflTered  in  evidence  merely  as  an 
admission  of  the  party  on  oath  is  sufficiently  proved  by  an  examined 
copy.(t) 

Depositions  in  chancery  are  not  in  general  admissible  without  proof  of 
the  bill  and  answer  ;{k)  unless  so  ancient  that  no  bill  or  answer  can  be 


(r)  BuU.  N.  P.  232.  (6)  Matt  Dig.  133. 

(f )  1  Stra.  162.  (c)  Gilb.  Ev.  50.    Bull.  N.  P.  237. 

(t)  3  Carr.  &  P.  672.  (d)  16  East,  334. 

(u)  Bull.  N.  P.  234.  U)  Bull.  JN.  P.  237 

(«)  8  Bam.  &  Cress.  339.  4  Esp.  160.  (/)  Gilb.  Ev.  56. 

Iw)  GUb.  Ev.  51,  56.    7  Taunt  577.  (r)  Id.  66.    8  Bam.  &  Cress.  765. 

(x)  Id.  ib.    BuU.  N.  P.  238.  (hS  2  Burr.  1189.    2  Camp.  508. 

(y)  2  Atk.  412.    3  Camp.  126.  (i)  16  East,  334.    4  Bam.  &  Cres.  25. 

Cz)  1  PhU.  Ev.  445.  (h)  BuU.  N.  P.  240.    GUb.  Ev.  62. 

(a)  BuU.  N.  P.  234. 
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found  ;(2)  or  tbey  be  offered  to  prove  an  admission  merely,  or  to  contra- 
dict a  witness.(»i)  In  general,  depositions  before  answers  put  in  are  not 
admitted,  (n)  But  if  the  defendant  in  equity  is  in  contempt,  or  has  neg- 
lected an  opportunity  to  cross-examine,  they  may  be  read  as  proof  of  the 
bill  only.(o)  On  a  trial  at  law  directed  by  the  court  of  chancery,  depo- 
aitiops  may  be  read  without  proof  of  bill  and  answer,  if  the  witnesses  are 
un|di>le  to  attend  in  per8on.(p)  Depositions  taken  on  interrogatories  un- 
der a  conmiission,  unless  of  long  standing,  are  not  evidence  without  pro- 
ducing the  commission.(7)  And  it  must  be  proved  that  the  witness  is 
dead,  insane,  or  absent  ;(r)  or  has  sailed  on  a  voyage. (5) 

A  decree  in  chancery  is  evidence  between  the  same  parties,  or  any 
claiming  under  them.(0  It  may  be  proved  by  an  exemplification  or  by 
a  sworn  copy ;  or  when  in  paper,  by  a  decretal  order  with  proof  of  the 
bill  and  answer,  (ti) 

Probate.']  The  probate  under  the  seal  of  the  ecclesiastical  (or  surro- 
gate's) court  of  a  will  oi personal  property  is  good  evidence  of  its  con- 
tents \{y)  and  is  in  general  conclusive  evidence  of  the  facts  whereof  it  is 
evidence  ;(ii))  and  the  mere  production  of  the  probate  will  suffice  without 
further  proof,  (x)  But  it  may  be  shown  that  the  probate  is  forged,  or  was 
obtained  by  surprise,  or  is  revoked,  (y)  And  on  an  indictment  for  forging 
a  will,  the  probate,  though  unrepealed,  is  not  conclusive  evidence  to  bar 
the  prosecution,  (z)  It  may  also  be  shown  that  the  court  had  no  jurisdic- 
tion ;(a)  or  that  the  supposed  testator  is  alive.(i)  The  probate  is  in  no 
case  evidence  of  a  demise  of  lands.(c)  To  prove  the  probate  revoked, 
the  book  of  the  prerogative  (or  surrogate's)  court  is  good  evidence. (J) 

Letters  of  administration  are  proved  by  producing  them,  or  a  certifi* 
cate  or  exemplification  thereof  under  the  seal  of  the  surrogate  ;(e)  or  by 
the  original  book  of  acts  directing  the  grant  of  them.(/)  An  examined 
copy  of  the  act  book,  stating  the  grant  to  the  defendant,  is  proof  of  his 
being  administrator,  without  notice  to  produce  the  letters. (^) 

By  the  revised  statutes,  letters  testamentary  and  of  administration,  and 
letters  appointing  a  collector,  granted  by  any  officer  having  jurisdiction, 


(0  2  Price,  284,  n.  (w)  GUb.  Ev.  78. 

(fh)  1  PhU.  Ev.  875.    Roicoe,  47.  (x)  Rep.  Temp.  Hardw.  106. 

fn)  Bui.  N.  P.  240.  (y)  Matt.  Wg.  134. 

(0)  1  Maole  ft  Sel.  4.  («)  Rum.  &  Ry.  C.  C.  342,  8. 

(p)  16  Ves.  76.  (a)  Bull.  N.  P.  247. 

Tq)  6  Esp.  85.  (6)  8  T.  R.  130. 

(r)  2  Stra.  920.    1  Camp.  172.  (e)  Matt  Dig.  134. 

(8)  6  EiD.  92.  (d)  1  Leach,  80,  n. 

<f)  Bui.  N.  P.  241  (0  Rep.  Temp.  Hardw.  108. 

(u)  1  Keb.  21.    BuU.  N.  P.  244.  (/)  Id.    8  East,  187. 

(«)  Bull.  N.  P.  245.  {g)  18  East,  282. 
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are  made  conclusive  eridence  of  the  authority  of  the  persons  to  whom 
they  are  granted,  until  reversed  or  revoked.(A) 

Proceedings  in  foreign  courts.']  It  seems  tbat  the  sentence  of  a  foreign 
court,  of  competent  jurisdiction,  if  evidence  abroad  would  be  evidence 
here,  upon  the  same  question  and  between  tne  same  parties,  (t)  And 
generally  the  sentence  will  be  presumed  to  be  just  ;(k)  but  it  may  be  im- 
peached ;(2)  and  it  does  not  seem  to  be  in  any  case  conclusive  here,  not 
being  a  record  of  this  country,  except  perhaps  on  a  question  o(prize.{m) 

Proceedings  of  foreign  courts  are  proved  by  exemplifications  under 
the  seal  of  the  court,  though  it  be  worn  out  ;(n)  and  its  genumencss  must 
be  proved,  (o)  If  a  court  never  had  a  seal,  the  proceedings  must  be 
proved  by  examined  copies  ;(p)  or  distinct  evidence  should  be  given  (if 
8o)  that  the  court  has  no  seal  and  verifies  its  judgments  by  the  signature 
of  the  judge,  proving  such  signature.(  j^)  But  a  copy  signed  by  the  clerk 
of  the  court  would  not  be  suflicient.(r) 

Foreign  LatosJ]  If  an  act  done  abroad  be  invalid  by  the  law  there, 
it  is  so  here.(«)  The  written  laws  of  a  foreign  state,  may  be  proved  by 
a  copy  duly  authenticated.  (^)  Thus,  when  to  prove  the  law  of  France 
as  to  marriage,  the  French  vice  consul  produced  a  book  which  he  said 
contained  the  code  of  laws  upon  which  he  acted  at  his  office ;  that  it 
was  printed  at  the  office  for  printing  the  laws  of  France,  and  that  it 
would  have  been  acted  upon  in  any  of  the  French  courts ;  it  was  held 
sufficient  proof  of  the  law.(ti) 

The  laws  of  another  state,  a  member  of  the  union,  are  to  be  proved  as 
the  laws  of  a  foreign  country,  (v) 

If  foreign  laws  are  not  written,  they  may  be  proved,  as  we  have  be- 
fore seen,  by  the  parol  evidence  of  persons  possessing  professional 
8kill.(ti?) 

The  state  acts  of  a  foreign  government  must  be  proved  by  a  copy 
examined  with  the  archives  abroad. (x)  An  instrument  purporting  to 
be  a  divorce,  under  the  seal  of  the  synagogue  at  Leghorn,  is  not  admissi- 
hle  without  previous  proof  of  the  law  of  the  country,  (y) 


(A)  2  R.  S.  80,  §  56.  (s)  1  Boi.  St  Pol.  141.    8T.  R.609. 

(t)  1  Ves.  159.    2  Stn.  783.  (t)  8  Oamp.  166.    8  Stark.  178.    2 

(k)  8  Bingr.  358.  Rust,  on  Cr.  728.    2  Wend.  411. 

(I)  9  East,  192.    1  Camp.  68.  (u)  3  Stark.  Rep.  178. 

(m)  4  Bam.  ft  Crest.  411.  4  Bing.  486.       (o)  1  Rawle,  386.    6  Conn.  Rep.  480. 

(n)  1  Stark.  525.  8  Pick.  298.    9  id.  130.    5  Har.  ft  John. 

(0)  3  East,  221.  86 

(p)  6  Maule  &  Sel.  36.  (to)  See  ante,  p.  358.    4  Camp.  155. 

(o)  4  Camp.  28.  (x)  I  Camp.  65,  n. 

(r)  2  Stark.  6.    6  Maule  &  SeU  84.  (y)  Peake'f  £▼.  17. 
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Proceedings  in  inferior  courts.]  It  seems  that  the  judgments  of  an 
inferior  court,  whether  of  record  or  not,  are  conclusive  between  the  same 
parties  upon  the  same  subject  matter.  (2)  Yet  they  may  be  avoided  by 
proof  that  the  cause  of  action  did  not  arise  within  the  jurisdiction  of  the 
court(a)  And  it  has  been  said  that  the  judgment  of  an  inferior  court, 
not  of  record,  may  be  controverted.(6) 

The  judgment  of  a  court  of  mferior  jurisdiction,  may  be  proved  by 
producing  the  book  containing  the  proceedings  of  the  court,  from  the 
proper  custody ;  and  if  not  made  up  in  form,  the  minutes  of  the  proceed- 
ings will  be  evidence ;  or  an  examined  copy  will  be  sufficicnt(c)  It 
seems  that  evidence  should  also  be  given  of  the  proceedings  previous  to 
judgment.  Of  these,  the  book  containing  the  original  minutes  will  be 
sufficient  evidence,  (d) 

By  the  revised  statutes,  the  docket  of  a  justice  of  the  peace  or  a  tran- 
script thereof  certified  by  him,  is  declared  good  evidence  before  the  same 
justice.  And  a  transcript  from  such  docket  is  evidence,  generally,  when 
subscribed  by  the  justice  and  verified  by  the  certificate  of  the  clerk  of 
the  county  in  which  the  justice  resides,  under  seal  of  the  court,  specify- 
ing that  the  person  subscribing  such  tripf^script  was,  at  the  date  of  the 
judgment  therein  mentioned,  a  justice  of  the  peace  of  such  county.(e) 
The  proceedings  in  any  cause  had  befoife  a  justice,  may  also  be  proved 
by  the  oath  of  the  justice.  In  case  of  hia  death  or  absence,  they  may  be 
proved  by  producing  the  original  minutes,  entered  in  a  book  kept  by  such 
justice,  accompanied  by  proof  of  his  handwriting.  Or  they  may  be 
proved  by  producing  copies  of  such  minutes,  sworn  to  by  a  competent 
witness,  as  having  been  compared  by  him  with  the  original  entries,  with 
proof  that  such  entries  were  in  the  handwriting  of  the  justice.(/)  In 
case  a  justice  shall  remove  from  the  town  in  which  he  was  elected,  or 
be  removed  from  office,  the  statute  provides  for  the  depositing  of  his 
books  and  papers  with  the  town  clerk ;  and  makes  it  the  duty  of  the 
justice  to  enter  in  each  docket  of  judgments  a  certificate  stating  that  the 
judgments  entered  therein  were  duly  rendered  as  therein  stated,  and  that 
the  amounts  appearing  by  such  book  to  be  due  on  such  judgments  re- 
spectively have  not  been  paid,  to  his  knowledge^    And  the  entries  con- 


Car)  Matt  Dif.  186.  («)  2  R.  S.  269,  §§  245,  246.    Id.  270, 

(a)  Willes,  86,  n.    2  Bing.  218.  §  247.    This  certificate  must  be  given 

Ih)  Doufif.  5.  by  the  clerk  of  the  county  where  the 

(c)  Comb.  387.    1  Bam.  &  Aid.  185.  justice  resided  at  the  tune  of  the  rendi- 

(d)  Matt  Diff.  186.     2  Wm.  Black,  tion  of  the  judfl:ment    8  Wend.  393. 
886.    Peake.  80.  (/)  2  R.  S.  270,  §  248. 
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tained  b  such  docket  are  declared  to  be»  in  all  cases,  presumpthre  evi- 
dence of  the  facts  stated  therein,  but  may  be  repelled  by  contrary 
proof.C?) 

So  if  a  justice,  after  having  rendered  judgment  in  any  cause,  shall  die, 
become  insane,  remove  out  of  the  state,  abscond,  or  otherwise  vacate  his 
office  before  issuing  execution,  an  action  of  debt  may  be  maintained  on 
soch  judgment,  in  which  the  original  docket  thereof  kept  by  such  justice 
shall  be  presumptive  evidence  of  the  facts  therein  stated,  but  liable  to  be 
repelled  by  contrary  proof.  (A) 

A  certificate  of  a  justice's  judgment,  to  be  competent  evidence  on  the 
trial  of  a  cause,  must  show  on  its  face  that  the  justice  rendering  judg- 
ment had  jurisdiction,  as  well  of  the  person  as  of  the  subject  matter  of 
the  suit(t)  Such  certificate  may  be  granted  after  the  expiration  of  the 
office  of  the  justice,  (i) 

Convictions.']  Convictions  must  be  proved  like  other  records.  A  con- 
viction in  a  court  of  criminal  jurisdiction  is  conclusive  evidence  of  the 
facts  contained  in  it,  if  it  comes  collaterally  in  question  in  a  court  of 
civil  jurisdiction ;  yet  ku  acquittal  in  such  courts  is  no  proof  of  the  re- 
ver8e.(/)  Where  a  conviction  has  been  procured  on  the  evidence  of  the 
party  who  seeks  to  avail  himself  of  it  in  a  civil  action,  it  is  inadmissible ; 
and  it  seems  doubtful  if  it  be  admissible,  even  when  procured  entirely 
on  the  evidence  of  others.(m) 

By  the  revised  statutes,  a  copy  of  the  minute  of  any  conviction,  with 
the  sentence  of  the  court  thereon,  entered  by  the  clerk  in  whose  custody 
sQch  minutes  shall  be,  under  his  official  seal,  together  with  a  copy  of  the 
mdictment  on  which  such  conviction  was  had,  certified  in  the  same  man- 
ner, is  declared  to  be  evidence  in  all  courts  and  places  of  such  convic- 
tion, in  all  cases  in  which  it  shall  appear  by  the  certificate  of  the  clerk, 
or  otherwise,  that  no  record  of  the  judgment  on  such  conviction  has  been 
signed  and  filed.(n) 

The  statute  also  requires  the  judgment  of  the  court  upon  any  convic- 
tion to  be  entered  in  the  minutes  of  the  court ;  and  requires  the  clerk  to 
send  a  certified  transcript  of  the  entries  in  the  minutes,  of  convictions 
and  sentences  thereon,  to  the  secretary  of  state.  An  exemplification  of 
which  transcript,  under  the  seal  of  the  secretary  of  state,  it  is  declared 


(g)  Id.  ib.  §§  252, 253, 254.  Id.  271.        (0  Boll.  N.  P.  245.    Matt  Dig:.  187. 

§257.  (m)  2  Veiey,  246.     1  Camp.  151.    8 

(h)  Id.  272,  §  265.  Bing.  300.    Roicoe'i  Cr.  Ev.  107. 

(t)  5  Wend.  291.  (n)  2  R.  S.  739,  §  10. 
(Ic)  8  id.  398. 
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shall  be  sufficient  eFidence  on  the  trial  of  any  person  for  a  second  or  sab- 
sequent  ofience,  of  the  conviction  stated  in  such  transcript  (o) 

Examinations  taken  before  magistrates,']  In  this  state,  the  examina* 
tion  of  the  complainant,  the  prisoner,  and  the  witnesses  on  both  sides,  is 
regulated  by  the  revised  statutes  ;(p)  the  provisions  of  which,  on  this 
subject,  will  be  more  fully  noticed  hereafter. 

The  rules  in  respect  to  examinations  and  depositions  thus  taken,  as  ev- 
idence, are  not  materially  different  from  those  which  prevail  in  England 
under  the  corresponding  statutes  of  Philip  and  Mary,  and  7  Geo.  IV., 
ch.  64.(9) 

All  examinations  and  depositions  taken  under  our  statute,  are  to  be 
certified  by  the  magistrate  taking  the  same,  to  the  court  at  which  the 
witnesses  are  bound  to  appear,  on  the  first  day  of  the  sitting  thereoC(r) 
In  order  to  entitle  the  examination  either  of  witnesses  or  of  the  prisoner 
to  be  read,  it  must  be  proved  by  testimony  that  they  are  the  same,  without 
alteration,  as  those  taken  before  the  magistrate  ;{s)  and  this  authentica- 
tion is  as  necessary  when  they  are  introduced  by  the  defendant  for  the 
purpose  of  destroying  the  credit  of  any  witness  for  the  prosecution,  by 
showing  that  he  varies  fnim  the  statement  he  made  before  the  magistrate, 
as  when  offered  in  evidence  against  the  prisoner.  (<) 

Though  the  statute  authorizes  an  examination  of  the  accused,  it  is  not 
compulsory  on  him  to  answer.  But  if  he  submits  to  answer,  and  an- 
swers falsely,  the  prosecutor  may  disprove  it,  and  it  will  be  taken  strong* 
ly  against  the  prisoner,  (u)  An  examination  properly  taken  before  a  ma- 
gistrate may  be  given  in  evidence  against  the  prisoner  on  his  trial,  though 
not  against  any  other  persons  whom  he  may  have  incidentally  accused,  (o) 

As  the  examination  of  the  prosecutor,  when  regularly  taken,  is  evi- 
dence against  the  prisoner,  if  the  prosecutor  dies  before  trial ;  so,  on  tlie 
other  hand,  where  the  prosecutor  himself  gives  evidence  on  the  trial,  the 
examination  may  be  used  on  the  part  of  the  prisoner  to  contradict  his 
testimony.(tD)  So,  where  the  testimony  of  a  witness  is  impeached,  at 
the  trial,  his  examination  taken  before  a  magistrate  may  be  read  in  evi- 
dence  to  support  his  testimony.(x)  It  may  also  be  read  to  invalidate  the 
testimony  of  the  magistrate  in  the  account  given  by  him  of  the  facts  tea- 


(p)  2  R.  S.  788,  §  5,  6,  7,  8.  (u)  1  Chit.  Cr.  L.  84.    1  Rogers'  Rec. 

(p)  Id.  708,  9,  §  13  to  19.  81. 

(qSSeeS  Wend.  599.  («)  1  Hale,  586.    2  Hawk.  ch.  64, 

(r)  2  H.  S.  709,  §  26.  i.  31  to  34.    5  Ohio  Rep.  439. 

($)  Arch.  Cr.  PI.  66,  78.  74.    1  Chit  (to)  1  Chit.  Cr.  L.  81.     But  see  1 

Cr.  L.  81,  65.    1  Hale,  805.    8  Wend.  Wheel.  C.  C.  52. 

599.  («)  16  Wend.  419.    19  id.  569. 

(0  I  Chit.  Cr.  L.  80.    8  Wend.  599. 
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tified  to  by  the  witness  on  such  examination,  (y)  One  of  the  objects  of 
the  legislature  in  passing  the  statute  was  to  enable  the  judge  and  jury, 
before  whom  the  accused  is  tried,  to  see  whether  the  witnesses  at  the 
trial  are  consistent  with  the  account  given  by  them  before  the  commit- 
ting magistrate,  (z) 

Thougli  the  examination  of  a  witness,  duly  taken  in  writing,  may  be 
received  in  evidence  on  his  trial,  yet  it  cannot  be  offered  before  the  grand 
jury  on  preferring  the  bill,  though  there  be  strong  grounds  of  suspicion 
that  the  witness  has  been  since  tampered  with  on  behalf  of  the  pri8oner.(a) 

The  statute  is  imperative  on  the  magistrate  to  take  the  Examination  in 
writing.  What  the  party  accused  says  in  other  places  may  be  received 
upon  viva  voce  testimony  ;(6)  but  as  the  law  requires  that  his  examina- 
tion shall  be  reduced  to  writing  and  returned  to  the  court,  the  particulars 
of  such  examination  cannot  be  given  in  evidence  viva  voce ;  unless  it  be 
clearly  proved  that  such  examination  was  never  redfaced  into  writing,  (c) 
But  where  a  written  examination  was  inadmissible  on  account  of  the 
mode  of  taking  it,  parol  evidence  was  permitted  to  be  given  of  what  the 
prisoner  had  said  at  the  time  of  his  examination.(J)  So,  if  it  be  proved 
that  the  examination  was  not  taken  in  writing,  it  woukl  seem  that  parol 
evidence  of  the  prisoner's  declaration  is  admissible,  (e)  Therefore,  min- 
utes taken  by  a  solicitor  for  the  prosecution,  on  the  examination  of  a  pris- 
oner, at  the  direction  of  such  magistrate,  may  be  read  in  evidence  on  the 
trial,  as  a  memorandum  to  refresh  the  witness's  memory,  though  not 
signed  either  by  the  prisoner  or  magistrate.  (/) 

The  examination  of  a  witness,  sworn  to  have  been  taken  pursuant  to 
the  statute,  will  be  presumed  to  have  been  read  to  or  by  the  witness  be- 
fore it  was  signed  by  him,  although  the  magistrate  does  not  recollect  that 
it  was  so  read.  The  examination  of  a  prisoner  must  be  proved  to  have 
been  read.(g') 

It  is  said  by  Lord  Hale,  that  an  examination  taken  before  a  magistrate, 
io  order  to  be  read  in  evidence  against  a  prisoner,  must  be  proved  on 
oath  by  the  magistrate  that  took  it,  or  the  clerk  that  wrote  it>  to  have 
been  duly  taken.(A)    In  practice,  however,  it  is  said  by  Russell  to  be 


(y)  Id.  ib.  (d)  1  Moo.  &  Mai.  408. 

M  2  Leach,  5SS.    1  ChU.  Cr.  L.  81.  (e)  1  Chit.  Cr.  L.  87.    2  Leach,  821. 

SHiurg.  StTr.  13L  4  KoKera' Rec.  139.    1  Hayw.  112. 

la)  2  Leach,  514.  (/}  2  Leaeh,  637,  552.    Rotcoe»i  Cr. 

(h)  1  Chit  Cr.  L.  86,  7.    McNally  on  £v.  47,  48.    2  Russ.  on  Cr.  658. 

K?.45.  (g)  15  Wend.  419. 

(c)  Id.  ib.   5  Rfl^ert'  Rec.  4.   But  see  (V)  2  Hale,  52, 284.    See  also  1  Whee. 

1  Moo.  C.  C.  23^T^.  C.  C.  240. 
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certainly  not  unusual  to  permit  the  examination  to  be  read«  upon  proof 
of  the  identity  of  the  instrument  and  of  the  hand-writing  of  the  magis- 
trate, if  he  has  signed  the  examination.(t) 

Although  there  is  nothing  in  the  statute  providing  that  the  dqpositianM 
^the  witnesses  taken  under  it  shall  be,  in  any  case,  evidence,  or  used  in 
any  way  except  to  support  or  contradict  the  testimony  given  by  the  witness 
on  the  trial,  it  seems,  upon  general  principles  of  evidence,  to  be  a  settled 
rule,  that  if  it  be  proved  that  the  witness  is  dead,  or  is  insane,  or  that  he 
has  been  kept  away  by  the  practices  of  the  prisoner,  or  is  prevented  by 
sickness  from  attending,  or  is  unable  to  travel,  his  deposition  duly  taken 
on  oath  before  the  magistrate  may  be  given  in  evidence  on  the  trial  of  an 
indictment.(&) 

The  rule  is  well  settled,  that  a  deposition  is  not  admissible  as  evidence 
against  the  prisoner  on  his  trial,  unless  it  be  shown  that  the  witness  was 
examined  in  his  presence,  so  as  to  give  the  prisoner  an  opportunity  of 
cross  examining  him.  (I) 

Depositions  taken  before  coroners.']  By  the  revised  statutes  it  is  pro- 
vided that  the  testimony  of  all  witnesses  examined  before  a  coroner's  jury 
shall  be  reduced  to  writing  by  the  coroner,  and  shall  be  returned  by  him, 
together  with  the  inquisition  of  the  jury,  &c.,  to  the  next  criminal  court 
of  record  that  shall  be  held  in  the  county.(m)  The  statute  does  not 
seem  to  contemplate  the  presence  of  the  accused  at  the  time  of  taking 
the  testimony  before  the  jury.  In  England  it  has  been  held  that  deposi- 
tions taken  before  coroners  are  admissible  though  taken  in  the  absence 
of  the  prisoner.(n)  But  this  doctrine  has  been  questioned  by  several 
writers  of  eminence.(o)  And  it  seems  to  be  the  better  opinion  that  such 
ex  parte  depositions  ought  to  be  excluded  altogether  as  evidence  against 
the  accused  on  his  trial,  (p) 

If  depositions  taken  before  a  coroner  are  taken  in  a  proper  manner 
they  are  admissible  in  the  same  manner  as  depositions  taken  before  a 
magistrate,  where  the  witness,  is  dead  or  kept  put  of  the  way  by  the 
means  or  contrivance  of  the  prisoner,  or  where  be  is  unable  to  travel  or 
cannot  be  found ;  on  proving  that  they  are  the  identical  depositions  ta- 
ken before  the  coroner,  without  aIteration.(9) 


(i)  8  Rust,  on  Cr.  659,  n.  (o)  See  2  Rust,  on  Cr.  661 .    S  Stark. 

ik)  See  id.  659.  £▼.  277, 8. 9, 6th  Am.  ed.    RcMCoe'i  Cr. 

(I)  1  PhU.  Et.,  Am.  ed.  1889,  d.  869.  £v.  58,  54. 

Cowen  &  Hill's  Notes  to  ditto,  996.  (p)  See  Cowen  ft  Hill't  Notet  to  PhU. 

(m)  2  R.  S.  748,  §  9.  Ev.  940. 

(n)  8  T.  R.  718,  722.    BuL  N.  P.  242.  (q)  Roscoe's  Gr.  Ev.  58.    1  Chit  Cr. 

L.m    Kel,  55. 
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2d.  Private  doctamrUs.']  It  is  a  general  nile  that  where  a  party^  in 
making  out  his  case,  shows  that  any  part  of  it  rests  upon  written  testimo- 
ny, as  a  deed,  agreement,  or  other  instroment  of  a  private  nature  he 
must  produce  and  prove  it ;  unless  in  those  cases  where  secondary  evi- 
dence may  be  oflfered.(r) 

Proof  of  execution  may  be  sometimes  dispensed  with,  however.  As 
if  a  deed  be  thirty  years  old  or  upwards  ;{s)  provided  possession  has  fol- 
bwed  the  deed,  or  the  custody  of  it  be  satisfactorily  accounted  for ;  but  if 
there  be  any  erasure  or  interlineation  in  the  deed,  it  should  be  proved  in 
the  usual  manner,  especially  if  it  import  fraud,  (t)  Other  old  writings 
besides  deeds  are  subject  to  this  rule.(tt)  Though  the  attesting  witness 
can  be  produced,  it  seems  unnecessary  to  call  him  when  the  deed  is  thir- 
ty years  old.(v)  A  will  of  thirty  years  old  has  been  allowed  to  be  read 
as  proved  thou^  the  testator  died  within  thirty  years,  and  some  of  the 
subscribing  witnesses  were  proved  to  be  still  living,  (u;)  The  execution 
of  a  deed  to  which  enrolment  was  necessary,  may  be  proved  by  the  en- 
rolment indorsed  on  it ;  or  if  the  deed  be  loiat,  by  an  examined  copy  of 
the  enrolment.  Where  one  deed  or  instrument  recites  another  it  is 
deemed  proof  of  the  one  recited  as  against  parties  to  the  second,  and 
thehr  privies,  (jr)  So,  a  deed  reciting  the  payment  of  money  is  conclusive 
at  law  as  against  the  parties  and  their  privie8.(y)  And  if  a  party  pro- 
ducing a  deed  claims  a  beneficial  interest  under  it,  the  party  calling  for 
it  need  not  prove  the  execution  ;(z)  otherwise,  the  party  calling  for  it 
must  prove  it  in  the  regular  way.  (a)  A  party  producing  a  deed  which 
he  has  had  some  months,  must  prove  it  notwithstanding  he  received  it 
from  the  adverse  party  who  formerly  claimed  a  benefit  under  it.  (6) 

Proof  of  execution,']  It  is  not  absolutely  necessary  that  the  witness 
should  see  the  deed  or  instrument  actually  executed.  If  the  party  boun- 
den  by  it  acknowledges  it  to  the,  witness,  and  asks  htm  to  witness  it,  it  is 
suflicient(c)  Proof  of  hand  writing  is  presumptive  evidence  of  due  exe- 
cution, ((f)  And  a  witness  may  refresh  his  memory  by  lookii^  at  his 
own  attestation,  (e) 

To  a  deed  sealing  is  essential ;(/)  but  as  to  delivery^  any  act  which 


(r)  6  Bing.  588.    3  Esp.  213.  («)  8  T^uat  62.    8  &od.  k  Bing. 

(•)  Bul^.  P.  266.    ITSep.  276,  8.  139.    6  Moore,  487. 

(0  Id.ib.  (a)  Id.8£aft,648. 

(u)  Sel.  N.  P.  617,  n.  (6)  1  Bam.  k  Adol.  146. 

(«)  2  Esp.  666.  (e)  lEgp.Vt.    2  Bos.  St  Pul.  217. 


to)  8  Barn,  k  Crats.  22.  (d)  Paake,  146.    1  Bot.  &  Pul.  861. 

'  ^  ^  Bac.  Abr.  £v.  (F).  (<)  8  Barn,  k  Crest.  16. 

Barn,  k  Aid.  606.     2  IViunt.       (/)  Matt  Dig.  188. 


(to)  8  Bam. 
(2)  2  Bac. 
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testifies  the  intention  to  place  it  in  the  possessbn  of  the  opporite  party  is 
sufficient.(^)  Some  evidence  should  be  g^yen  of  the  identity  of  the  par- 
ty whose  execution  is  to  be  proved.(A)  Slight  evidence  of  this  is  suffi* 
cient  ;(t)  as  of  the  place  of  residence  of  the  party  as  described  in  the 
deed.(i) 

Attesting  witness — when  necessary  to  produce  him.']  It  is  a  general 
rule  that  the  execution  of  every  attested  instrumenti  whether  under  seal 
or  not,  ought  to  be  proved  by  a  subscribing  witness  if  he  can  be  produc- 
ed and  is  capable  of  being  examined.(/)  And  this  is  upon  the  ground 
that  the  testimony  of  such  witness  is  the  best  evidence  of  which  the  na- 
ture of  the  case  admits ;  as  he  is  supposed  to  know  more  of  the  facts  at- 
tending the  execution  than  other8.(m)  Besides ;  the  subscribing  witness 
is  agreed  upon  by  t()e  parties,  at  the  time,  as  the  only  witness  to  prove 
the  instrument,  (n)  Where  there  are  several  subscribing  witnesses  it  suf- 
fices to  call  one  of  them.(o)  .Where  a  witness /saw  the  execution  of  an 
instrument  by  the  grantor,  and  the  signature  of  other  persons  as  wit- 
nesses thereto,  but  did  not  subscribe  his  own  name  as  a  witness  to  the 
execution,  at  the  time,  nor  until  after  the  commencement  of  the  trial,  it 
was  held  that  he  could  not  prove  the  execution,  until  the  non-production 
of  the  other  subscribing  witness  was  accounted  for.(p)  If  a  person  ac- 
knowledges the  execution  of  a  deed  to  a  witness,  who  thereupon  with 
his  assent  attests  it,  no  matter,  it  seems,  how  long  after  the  execution, 
such  witness  is  within  the  general  rule  and  must  be  called.(9) 

The  evidence  of  the  attesting  witnesses,  is  equally  necessary  though 
the  issue  be  only  as  to  the  date^  and  not  the  existence  of  the  deed.(r) 

The  rule  is  not  confined  to  deeds  or  instruments  under  seal,  but  applies 
equally  to  all  written  instruments  which  are  attested,  (j) 

It  is  said  by  Mr.  Phillipps,  that  the  rule  requiring  the  testimony  of  the 
attesting  witness,  is  so  strictly  observed  that  an  acknowledgment  of  the 
obligor  himself,  admitting  that  he  executed  a  bond,  and  even  an  admis- 
sion by  the  defendant  in  an  answer  to  a  bill  in  chancery,  will  not  dis- 
pense with  the  testimony  of  the  subscribing  witness.  (^)    And  that  the 


(ff)  9  Rep.  187.    5  Barn.  ^Cress.  671.  (o)  Peake's  Et.  103.    1  Esp.  891.    6 

1  Phil.  Ev.  467.  Cowen,  886.    8  Pick.  148. 

(h)  Bui.  N.  P.  171.    4  Csmp.  84.  (p)  2  Wend.  575.    See  11  Mais.  809. 

(i)  1  Bam.  St  Aid.  19.  (g)  8  Wash.  C.  C.  Rep.  82,  42.    9 

(A:)  1  Moo.  ft  Mai.  176.  Cowen,  94,  113.    1  Green,  228. 

(0  1  Phil.  £v.  ed.  1839,  464.  (r)  2  Stark.  284. 

(m)  Cowen  ft  Hm's  Notes  to  ditto,  («)  1  Phil.  Ev.  465. 

1261.  (0  1  PhU.  Ev.  465. 


(n)  Id.  ib.  2  Wend  576.   8  Binn.  194, 
3,  8. 


6,  8.    4  Monroe,  88. 
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role  is  the  same  whether  the  deed  is  an  existing  instrument  or  cancelled ; 
or  whether  it  is  the  foundation  of  the  action  or  comes  in  collaterally  as 
part  of  the  evidence  in  the  cause.(ti)  This  rule,  however,  has  been  re- 
laxed, in  this  state,  as  to  certain  instruments  not  under  seal.  Thus,  a 
promissory  note  was  allowed  to  be  proved  by  the  acknowledgment  of 
the  maker,  against  whom  U  was  sought  to  be  established,  without  calling 
the  subscribing  witnes8.(v)  But  it  is  questionable  whether  the  rule  es- 
tablished by  this  case  extends  to  any  other  than  negotiaUe  paper.{w) 
With  respect  to  seeded  instruments,  the  doctrine  laid  down  by  Mr.  Phil- 
Kpps  has  been  steadily  adhered  to  in  this  state  ;  and  an  acknowledgment 
of  the  party  of  his  having  executed  such  an  instrument,  will  not  supersede 
the  necessity  of  calling  the  subscribing  witness.  (:p) 

Attesting  witness — when  dispensed  xmih.'\  In  some  cases,  the  attendance 
of  the  attesting  witness  is  dispensed  with,  and  evidence  of  his  hand-writing 
admitted ;  as  where  he  is  proved  to  be  dead  ;(y)  or  blind  ;(z)  or  insane  ;(a) 
or  infamous  ;(6)  or  to  have  become  interested  since  the  execution  ;(c) 
or  that  he  is  in  a  foreign  country,  or  not  amenable  to  the  process  of  the  su- 
perior courts  \{d)  or  where  he  cannot,  after  diligent  search,  be  found  ;(e} 
and  strict  proof  is  required  that  such  search  has  been  diligent.  (/) 
But  proof  of  circumstances  which  raise  a  strong  presumption  that  the 
witness  has  left  the  country,  have  been  deemed  suflicient.(^) 

When  the  attendance  of  the  subscribing  witness  is  dispensed  with»  the 
execution  of  the  instrument  is  proved  by  proving  his  handwriting,  with 
some  evidence  of  his  identity ;  but  it  is  not  necessary  to  prove  the  hand- 
writing of  the  party  himself;  though  he  executed  only  by  his  mark.(A) 

Where  there  is  no  attesting  witness^  or,  (which  is  the  same  thing,) 
where  he  had  no  knowledge  of  the  execution  ;(i)  or  where  a  fictitious 
name  is  inserted  ;(A)  or  where  the  attesting  witness  was  interested  at  the 
time  of  the  execution,  (unless  the  party  objecting  had  a  knowledge  of  bis 
intention  and  requested  him  to  attest  \{J[) )  or  subsequently  becomes  so 
and  continues  so  at  the  trial  \{m)  or  where  he  has  put  his  name  as  a  sub- 


(«)  Id.  ib.    See  1  South.  Rep.    105.  (iQ  2  East,  250. 

1  Oreea,  226.    LiU.  Sel.  Cas.  462.  (e)  Id.  183. 

(o)  2  John.  451.  (/)  4  Bing,  264. 

(to)  Cowen  &  Hill's  Notes  to  Phil.  U)  1  PhU.  Ev.  453.    Matt  Di^.  140. 

Et.  1263.    8  John.  478.    16  id.  202.    2  8  Car.  &  Payne,  565. 

Wend.  576.  (h)  Matt.  Dig.  140.    8  Car.  ft  Payne, 

(x)  8  John.  477.    2  Wend.  575.  155.    1  Moo.  StMalk.  176. 

(y)  12  Mod.  607.  (t)  2  Camp.  685. 

{%)  1  Ld.  Raym.  784.  \k)  Peake's  Rep.  28. 

(a)  8  Camp.  288.  (/)  8  Camp.  196. 

(6)  2  Str.  883.  (to)  5  T.  R.  871. 

(c)  2  Eap.   697.     Cowen  &  Hill'f 
Notes  to  Phil.  £▼.  1265. 
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scribing  witness  without  the  knowledge  or  consent  of  parties  ;(ii)  in  all 
these  cases  the  execution  may  be  proved  by  proviog  the  handwriting  of 
the  party,  or  by  a  person  who  was  present  at  the  execution  ;(o)  or  by 
proof  of  an  adniission  by  the  party  that  he  had  executed  that  deed.(/>) 

Hand-wriiing  may  be  proved  by  a  witness  who  has  seen  the  party 
write,  or  who  has  been  in  the  habit  of  corresponding  with  him  i(q)  and 
where  a  letter  is  addressed  to  a  person  by  a  name  Which  he  acknowl- 
edges in  his  answer,  by  subscribing  it  with  the  same  name,  it  is  consider- 
ed as  prima  fade  evidence  that  the  handwriting  is  his.(r)  In  general, 
to  prove  the  handwriting  of  a  person,  any  witness  may  be  called  who 
has,  in  either  of  the  modes  which  the  law  recognizes  as  legitimate,  ac- 
quired such  a  knowledge  of  the  general  character  of  the  party's  hand- 
writing as  will  enable  him  to  swear  to  his  belief  ihBi  the  handwritiog  in 
question  is  the  handwriting  of  that  person.(«) 

A  witness  who  speaks  of  the  handwriting  from  having  seen  the  per- 
son write,  is  competent,  though  he  never  saw  him  write  bat  (Mice.(l) 
But  he  should  have  seen  the  person  write  in  the  ordinary  course  of  bun- 
ness,  or  at  least  when  he  had  no  motive  for  disguising  his  hand.(if) 

Where  hand-writing  is  sought  to  be  proved  by  means  of  a  correopoa- 
dence,  it  is  essential  that  the  identity  of  the  correspondent  whose  letters 
have  been  received,  with  the  party  whose  hand-wrKing  is  to  be  proved^ 
should  be  established,  either  by  the  witness  who  received  the  letters,  or 
by  other  reasonable  evidence.(t;) 

Sq  hand-writing  may  be  proved  by  a  witness  who,  though  he  has  seen 
no  written  correspondence  of  the  party,  is  able  to  testify  from  other 
authentic  papers  received  or  examined  by  him  in  the  course  of  busi- 
ness ;{w)  c.  g.  notes  purporting  to  have  been  signed  by  the  alleged  writer 
and  afterwards  paid  by  him ;  the  payment  being  a  full  admission  that  he 
had  made  and  signed  them. (or)  So  where  an  officer  of  a  bank  stated 
that  he  knew  the  person's  hand-writing  from  the  circumstance  of  having 
his  bank  book  and  having  seen  his  checks,  which  were  received  and  pttd 
in  the  ordinary  course  of  business. (y) 

But  mere  comparison  of  hand-writing,  by  which  is  meant  the  actual 


(n)  3  Camp.  232.  Cowen  &  HUl's  Notes  to  PhU.  Ev.  1321. 

(o)  Matt  Dig.  141.    Com.  Dig.  Ev.  2  Esp.  714. 

(B.  3).  (t)  I  Phil.  Ev.  484,  and  notes, 

(p)  2  ChU.  Bum,  59.  (u)  See  1  E«p.  Rep.  14.    1  Ncv.  ft 

(q)  Bull.  N.  P.  236.    1  Wm.  BUck.  Per.  32. 

884.  (c)  2  Sterk.  Ev.  372,  6th  Am.  ed. 

(r)  2  Bing.  179.    9  Moore,  344.     2  (to)  2  John.  Ca.214.    lMcConl,27a 

Car.  k  Pavne,  21.    See  Cowen  &  Hiirs  2N.Hamp.R.481.  11  Curry's  Lou.  R.  94. 

Notes  to  Phil.  Ev.  1324.  (x)  19  John.  134,  6. 

(s)  2  Stark.  Ev.  372,  6th  Am.  ed.  (y)  4  Ciiy  Hall  Rec.  52. 
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comparisoD  of  the  paper  in  ditpate  Mrhh  anolber  paper  acknowledged  to 
be  genaine»  in  order  to  ascertain  whether  both  were  written  by  the  same 
person,  is  not,  in  general,  allowable,  (t)  Bat  though  wUnesies  cannot  be 
pennitted  to  compare  two  papers  and  give  their  opinion  to  the  jury,  as 
the  result  of  such  comparison  merely,  yet  the  jury,  under  certain  limita- 
tions, have  been  albwed  to  assist  their  judgment  in  this  way.  (a)  In  re- 
cent English  cases  the  doctrine  is  thus  laid  down — that  the  court  or  jury 
may  compare  two  documents  together,  when  properly  in  evidence,  and 
from  that  comparison  form  a  judgment  upon  the  genuineness  of  the  hand- 
wTiting.(fr)  But  the  document  with  which  the  comparison  is  made  must 
be  one  already  in  evidence  in  the  case,  and  not  produced  merely  for  the 
piH-pose  of  the  comparison.(c)  And  it  seems  that  where  comparison  has 
been  allowed  to  be  made,  even  by  the  jury,  it  has  been  admitted  only  in 
aid  and  corroboration  of  other  proof  (d) 

A  witness  who  has  seen  a  person  write,  and  yet  retains  no  distinct  im» 
preasion  of  the  hand-writing,  may  be  allowed  to  refresh  his  memory  by 
looking  at  the  paper  which  he  saw  written  and  which  he  has  kept  in  his 
possession,  and  may  then  declare  bis  opinion  as  to  the  genuineness  of  the 
paper  in  question,  (e) 

When  the  antiquity  of  a  writing  purporting  to  bear  a  person's  signa- 
ture makes  it  impossible  for  a  witness  to  swear  that  he  has  ever  seen  the 
party  write,  it  has  been  held  sufficient  that  the  witness  should  have  be- 
come acquainted  with  his  manner  of  signing  his  name,  by  inspecting  other 
ancient  writings  which  bear  the  same  signature,  provided  those  ancient 
writings  have  been  treated  and  regularly  preserved  as  authentic  docu- 
ments* A  witness  may  therefore  be  asked  whether  he  has  inspected 
such  ancient  writings  in  order  to  acquire  a  knowledge  of  the  character 
of  the  hand-writing ;  and  then  whether  he  believes  the  writing  in  ques- 
tion to  be  of  the  same  character.  (/)  If  evidence  by  comparison  is  prop- 
erty admitted  in  such  cases,  to  prove  the  genuineness  of  a  signature,  the 
same  kind  of  evidence  must  also  be  admissible  to  prove  that  the  signa- 
ture is  not  genuine.(jr) 


(z)  1 
Hill'i  N< 


Phil.  £v.  490,  and  Cowen  &  (ji)  3  N.  Hamp.  Rep.  47.    1  Dana, 

Notes,  1325,  6.    2  Stark.  Ev.  373,  179.    5Binn.340,9.    10  Serf.  &  Rawle, 

ethAm.  ed.    4  Carr.  &  P.  1.    2  id.  477.  110.    3  Watts,  321. 

2  John.  211.    9  Cowen,  94.  (tf)  1  Phil.  £v.  491.    6  John.  144.    6 

(a)  Cowen  &  Hill's  Notesto  Phil.  £v.  Rand.  816.    1  Nev.  &  Per.  51. 

1326.    1  Esp.  Rep.  351.    But  see  9  Cow-  (/)  Id.  ib.    Roscoe's  Cr.  Ev.  163.    2 

en,  94.    4  City  Hall  Rec.  119.  Stark.  £t.  6th.  Am.  ed.  375.    1  Leigh, 

(6)  Id.  ib.    1  Cromp.  &  Jer.  47.    1  222.    8  Wend.  426.    15  id.  111.    Anth. 

Moo.  &  Rob.  133.    1  Nev.  &  P.  4.  N.  P.  105.    2  McCord,  260.    14  Serg. 

(c)  Id.  1327.    1  Moo.  &  Rob.  134,  n.  &  Rawle,  372.    6  Peters,  767. 

Roscoe's  Cr.  Ev.  163.    7  Car.  &  P.  548,  (g)  1  PhU.  Ev.  498. 
596.    5Adol.&EUis,514. 
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Where  the  signature  to  be.  proved  was*  by  a  mark,  held  that  it  might 
be  proved  by  inspection,  by  a  witness  who  spoke  to  having  seen  the  par- 
ty make  her  mark,  and  to  some  peculiarity  in  it.  (A) 

Mn  Phillipps  observes,  that  where  the  genuineness  of  a  signature  in 
questioned,  the  most  satisfactory  evidence  to  disprove  the  writing  and 
prove  it  forged,  is  the  testimony  of  the  supposed  writer  himself,  provided 
he  is  not  an  incompetent  witness.  Next  to  his  evidence  is  the  informa- 
tion of  persons  who  have  seen  him  write  or  been  in  the  habit  of  corres- 
ponding with  bim.(t)  In  this  passage  Mr.  Phillipps  seems  to  nuike  some 
dbtinction  between  proving  and  disproving  hand- writing.  In  the  former 
case  the  supposed  writer  need  not  be  called  in  the  first  instance ;  but  in 
the  latter  he  appears  to  doubt  whether,  in  criminal  cases  especially,  his 
testimony  is  not  to  be  regarded  as  the  best  evidence,  and  therefore  indis- 
pensable. Other  writers,  however,  deny  that  there  is  any  difference. 
Mr.  Starkie  says,  '*  the  objection  that  secondary  evidence  is  substituted 
for  the  best,  does  not  apply  in  either  instance,  since  there  id  not  such  a 
distinction  between  one  man's  knowledge  of  his  own  hand-writing,  and 
the  knowledge  of  another,  on  the  same  subject,  as  constitutes  the  former 
evidence  of  a  superior  degree  to  the  latter.(A)  And  it  seems  to  be  well 
settled  that  in  the  first  instance,  and  in  order  to  prove  hand- writing  mere- 
ly, it  is  not  hecessary  to  call  tho  supposed  writer;  but  other  persons  ac- 
quainted with  his  hand-writing  will  be  allowed  to  testify,  without  excusing 
the  absence  of  the  writer  himself.  (Z)  Thus,  on  an  indictment  for  passing 
counterfeit  bills  it  is  not  necessary  to  call  the  president  and  cashier  of 
the  bank  to  prove  the  bills  counterfeit  \{m)  nor  is  it  necessary,  in  order 
to  disprove  the  signatures  of  the  bank  officers,  in  such  case,  to  call  per- 
sons who  have  actually  seen  them  write. (n)  It  is  sufficient  to  call  wit- 
nesses who  have  an  acquaintance  with  the  hand-writing  of  the  bank  offi- 
cers from  a  general  familiarity  with  the  bills  of  the  bank,(o)  or  from  cor- 
responding with  such  officers.  (|>) 

Proof  of  Wills.']  To  prove  a  demise  of  lands,  the  will  itself  must  be 
produced.  (9)    If  the  will  is  k>st,  the  register  book,  or  ledger  book,(r) 


(h)  1  Moo.  &  Mai.  516.    *  Hamp.  Rep.  480.    i  id.  367.    2  Leigh, 

(i)  1  Phil.  Ev.  492.  746,  701.    6  Serg.  &  Rawle,  668. 

{k)  2  Staric.  on  Ev.  6th  Am.  ed.  389.        (n)  2  N.  Hamp.  Pep.  280.    2  Pick. 

See  also  Rofcoe't  Cr.  Ev.  6,  6.    Gret-  47.    1  D.  Chip.  295.    9  Conn.  Rep.  249. 
ley's  Eq.  Ev.  189.     Cowen  &  Hill's        (0)  2  Bai.  44.    6  N.  Hamp.  Rep.  367. 

Notes,  1882.  2  Leigh,  745. 

(I)  See  the  cases  collected  in  Cowen       (p)  6  Ham.  Ohio  Rep.  6,  7.    6  Serg. 

&  HUl's  Notes,  p.  1332,  note  918.  &  Rawle,  668.    1  Whee.  Cr.  Ca.  643. 

(m)  6  Ham.  Ohio  Rep.  6,  7.    2  N.        (9)  Bull.  N.  P.  246. 

(r)  lLd.Raym.73L   1  Phil  Ev.  47^. 
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or  an  examined  copy,  or  if  there  be  no  such  copy,  parol  evidence  may  be 
received  as  secondary  evidence  of  its  contents,  but  not  the  probate;  (i) 
To  prove  a  will  in  a  court  of  law,  one  of  the  witnesses  who  can  speak 
to  all  the  requisites  of  the  attestation  is  su6icient.(/)  But  on  an  issue  out 
of  chancery,  all  should  be  called,  (ti) 

The  facts  to  be  proved  by  the  subscribing  witnesses  are,  that  the  devi- 
sor signed  the  will,  or  that  another  person  signed  it  in  his  presence  and 
by  bis  express  dfarection,  and  that  the  witness  and  another  person  attest- 
ed  and  subscribed  it  in  the  presence  of  the  testator,  (t?)  The  revised 
statutes  require  that  every  last  will  and  testament  shall  be  executed  and 
attested  as  follows:  1.  It  shall  be  subscribed  by  th^  testator  at  the  end 
of  the  will ;  2.  Such  subscription  shall  be  made  by -the  testator  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by 
him  to  have  been  so  made,  to  each  of  the  attesting  witnesses ;  8.  The 
testator^  at  the  time  of  making  such  subscription,  or  of  acknowledging 
the  same,  shall  declare  the  instrument  to  be  his  last  will  and  testament ; 
4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall 
sign  his  name  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the 
testator;  5.  Each  attesting  witness  is  to  write  opposite  his  name,  his 
place  of  residence,  under  a  penalty,  though  the  omission  will  not  vitiate 
the  will.  And  the  person  who  signs  the  testator's  name,  by  his  direction, 
most  be  a  subscribing  witness,(tD) 

These  facts  must  of  course  all  be  proved  by  the  subscribing  witness, 
in  order  to  establish  the  validity  of  a  will  of  real  estate.  As  regards 
wills  of  personaUyf  we  have  already  seen  that  the  mere  production  of 
the  probate,  under  the  seal  of  the  proper  court,  is  in  general  conclusive, 
and  will  suffice  without  further  proof.(x) 

A  witness  interested  at  the  time  of  examination,  is  not  competent  to 
prove  that  he  was  not  so  at  the  time  when  he  attested.(y)  But  the  wit- 
ness becoming  incompetent  afterwards,  will  not  vitiate  the  will ;  but  the 
will  may  be  proved  by  the  other  attesting  witnesses,  or  by  showing  his 
hand- writing,  or  by  other  secondary  evidence,  (x)  And  where  the  attest- 
ing witness  has  become  incompetent,  the  party  may  resort  directly  to 
other  proof,  (a)  The  competency  of  the  witnesses  must  be  considered 
with  reference  to  the  time  of  attestation.  (6) 


(t)  2  Camp.  889.  (x)  Ante,  802.    Rep.  Temp.  Hsrdw. 

(0  Bull.  N.  P.  264.    1  P.  Wms.  741.  108.    Gilb.  Ev. 
(u)  1  Cooper.  138.  (y)  2  Dana,  448. 

(v)  1  Phil.  Ev.  497.  (x)  4  Dev.  601. 

(«)aB.a68.§40.41.  igfgirEv.4»4. 
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If  a  subscribing  witness  m  abroad,  his  band- writing  inay  be  proved  in 
the  case  of  a  will,  in  the  same  manner  as  that  of  an  absent  witness  to  a 
deed.(c)  The  fact  being  once  established  which  lets  in  the  proof  of 
hand-writing  a  single  witness  may  prove  the  band*writing  of  all.((i)  The 
hand-writing  of  all  the  witnesses  must  be  proved,  unless  such  proof  be 
shown  to  be  beyond  the  reach  of  the  party,  (e) 

If  a  subscribing  witness  should  deny  the  execution  of  the  will,  he  may 
b^  contradicted,  as  to  that  fiict,  by  another  subscribing  witness.  And 
even  if  they  all  swear  that  the  will  was  not  duly  executed,  the  devisee 
would  be  allowed  to  go  into  circumstantial  evidence  to  prove  the  due 
execution.(/)  But  where  the  witnesses  either  so  deny  or  fail  to  prove 
their  attestation,  the  counter  proof  must  be  very  clear  to  support  the 
wUl.(^) 

It  is  a  general  rule,  that  a  paper  appearing,  on  its  face,  to  be  an  origi- 
nal will  thbty  years  old,  may  be  received  without  the  usual  proof  by 
witnesses  or  accounting  for  their  absence,  or  showii^  their  or  the  testa- 
tor's haBd-writing.(A)  In  such  a  case  of  apparent  age,  the  law  drawa 
the  inference  that  the  imdinary  proof  is  all  lost,  and  lets  in  such  grounda 
of  presumption  as  are  more  remote,  but  of  a  more  enduring  cbara^er. 
This  presumption  is  conclusive ;  and  though  the  witnesses  appear  to  be 
alive  and  withm  reach  of  process,  that  will  not  exclude  the  inferior 
proof,  (t)  The  will  which  comes  to  prove  itself,  however,  must  appear 
on  its  face  to  have  been  regularly  executed,  (i)  But  among  the  marks 
of  regularity,  it  is  not  essential  that  the  atteirtiition^  clause  should  mention 
'  the  formalities  of  execution ;  as  that  the  witnesses  subscribed  in  the  pres- 
ence of  the  testator.(2) 


(c)  Id.  602.  lMcCk>rd,74.  4Yeates, 
845. 

I  Bay,  187.    1  McCord,  74. 
;  Ck>wen,  221. 

Phfl.  Ev.  502.    4  Wend.  277, 
1  Const  Rep.  386, 
(g)  1  Const. Rep. 886.    7Har.&jQlui. 
42. 


Qi)  1  PhU.  Ev.  508.  Cowen  &  HiUV 
Notes,  1356. 

(i)  8  Bam.  &  Cress.  22.  8  Car.  k 
Psviie,402.  4  Wend.  277, 282.   8  John. 

(k)  11  Wend.  608. 
(0  4  id.  282. 
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CHAPTER  III. 

1.  In  what  cases  admissible. 

2.  Competency  of  witnesses. 

3.  Credibility  of  witnesses. 

4.  Examination  of  witnesses. 

5.  Compelling  attendance  of  witnesses. 

6.  Their  fees  and  expenses. 

7.  Privilege  (^witnesses  from  arrest 

1.  IN  WHAT  CASES  ADMISSIBLE. 

Parol  evidence  is  inferior  to  written  evidence  and  cannot,  in  general, 
be  received  instead  of,  nor  be  adduced  in  contradiction  to  written  evi- 
dence ;  though  it  tend  to  show  the  real  intention  of  the  parties  ;(a)  nor 
to  show  the  invimable  usage  of  trade  ;(6)  or  custom  of  the  country  ;(c) 
in  opposition  to  the  terms  of  a  written  instrument  But  a  latent  ambi- 
gnity  may  be  explained  ;  that  is,  where  upon  the  face  of  the  instrument 
every  thing  seems  right  and  clear  till  the  proof  of  some  fact  renders  the 
meaning  uncertain  ;  and  then  the  law  permits  the  doubt  to  be  removed 
by  evidence  of  a  like  kind  ;  as  where  one  devises  to  her  cousin  C.  J.  and 
there  were  two  of  that  name.((f)  So,  where  from  the  terms  of  a  deed 
the  intention  as  to  its  nature  is  equivocal,  evidence  is  admissible  to  show 
the  intent  and  also  that  some  act  was  done  further  than  that  stated  in 
the  deed,  though  forming  part  of  the  same  transaction,  (e)  So,  to  show 
that  a  written  contract,  purporting  to  be  made  between  A.  and  B.,  was 
in  fact  made  by  B.  as  agent  for  a  third  person.  ( f)  But  a  patent  ambi- 
guity, viz.  that  which  is  apparent  on  the  face  of  the  instrument  cannot 
be  so  explained,  (f) 

Parol  evidence  cannot  be  admitted  to  contradict  the  terms  of  a  deed ; 


(«)  5 Co.  96.  («)  8  T.  R.  9ir9.    1  PUl.  Ev.  544. 

(6)  6  T.  R.  m       _  ( jf)  7  Ttttiit  TO6.    1  PhU.  Kv.  64SL 

48 


(c)  2  Bam.  &  Aid.  746.  (g)  Matt.  Die.  123. 

U)  Peake  Ev.  112. 
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as  to  show  that  a  lessee  is  to  pay  a  given  sum  to  the  ground  laudlordy 
where  the  lease  stipulates  for  the  payment  of  a  sum  certain  to  the  les- 
8or.(A)  Nor  to  alter  the  legal  construction  of  an  instrument  ;(t)  as 
where  no  mention  is  made  in  an  agreement  when  it  is  to  take  effect,  the 
law  adds  the  tune  viz.  immediately,  and  parol  evidence  is  not  admissible 
to  show  the  contrary.  (&)  Where  no  consideration  is  expressed  in  an  in- 
strument it  seems  doubtful  whether  any  can  be  proved.(Q  In  a  settle- 
ment case  parol  evidence  was  admitted  to  show  that  the  consideration 
was  £30,  instead  of  £28  as  expressed  m  the  conveyance.(iit)  Parol  evi- 
dence of  usage  or  custom  is  often  admissible  to  explain  the  meaning  of 
parties  when  not  definitively  expressed  on  the  face  of  the  written  instru- 
ment ;(n)  and  especially  in  mercantile  contracts,  to  show  the  sense  in 
which,  according  to  the  usage  and  custom  of  merchants,  the  contract 
was  made.(o)  So,  the  construction  of  ancient  charters,  deeds,  &c.  may 
be  asserted  by  parol  evidence  of  usage.(|>)  And  such  evidence  is  al- 
ways admissible  to  prove  a  fraud.  (9) 

As  to  the  cases  in  which  parol  evidence  may  be  received  as  secondary 
evidence  of  a  written  instrument,  where  the  written  instrument  is  proved 
to  have  been  lost  or  destroyed,  or  in  possession  of  the  opposite  party, 
see  post,  Ch.  lY.  Secondary  Evidence. 

2d.  CoMPBTBNCT  OF  wiTNBsSES.]  There  are  two  kinds  of  exceptions  to 
witnesses ;  to  their  competency  and  to  their  credibility.  Objections  to 
the  competency  of  a  witness  go  to  prove  that  he  cannot  be  sworn  at  all» 
on  account  of  some  inherent  incapacity  or  defect ;  exceptions  to  the 
credit  of  a  witness  are  such  as  do  not  at  all  disable  him  from  being  sworn, 
but  merely  affect  the  degree  of  belief  which  the  jury  will  give  to  his  evi- 
dence.(r)  Thus  in  the  case  of  kindred,  no  relationship  except  that  of 
husband  and  wife,  can  disqualify  a  man  from  being  examined  ;  though  it 
may  induce  such  a  suspicion  of  partiality  as  greatly  to  lessen  the  value  of 
his  evidence.  (5)  So  where  a  person  admits  himself  to  have  sworn  false- 
ly on  the  same  affair,  and  attributes  it  to  the  persuasion  of  the  defendant, 
such  an  admission  does  not  render  the  witness  incompetent,  though  it 
may  evince  him  to  be  wholly  unworthy  of  credit  (/)    In  many  cases  a 

(h)  Pcakc  Ev.  122.  ^  (»)  Palm.  211.    Dougl.  201.    2  B.  & 

'%)  8  Camp.  426.    5  Bam.  &  Crew.    Aid.  746. 


\ 


108.    1  Maule  &  Sel.  21,  147.  (0)  See  2  Salk.  443. 

{k)  8  Dow.  &  Ry.  548.    5  Bam.  &  (p)  Matt.  Dig.  128. 

Cress.  108,  8.  C.  (o)  Id.  ib.    8  Bam.  &  Crew.  628.    8 

(0  See  1  Rep.  176.  a.    1  Ves.  128.  T.  R.  147.    2  Peer  Wms.  208. 

8  Blng.  112.    5  Id.  34.    3  T.  R.  474.  (r)  1  Chit  Cr.  L.  688,  9. 

(m)  8  T.  R.  474.  (t)  2  Hale,  276. 

(0  11  EaH,  809.  . 
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person  may  be  credible  where  he  is  not  competent,  and  competent  where 
he  is  not  credible.(ti) 

It  is  the  province  of  the  court  to  determine  whether  a  witness  is  com- 
petent or  the  evidence  is  admissible.  And  whatever  antecedent  facts 
are  necessary  to  be  ascertained  for  the  purpose  of  deciding  the  question 
of  competency  or  admissibility  of  evidence,  as  for  example,  whether  a 
child  understands  the  nature  of  an  oath — or  whether  the  confession  of  a 
prisoner  was  voluntary— or  whether  declarations  offered  in  evidence  as 
dying  declarations  were  made  under  the  immediate  apprehension  of 
death — these  and  other  facts  of  the  same  kind  are  to  be  determined  by 
the  court  and  not  by  the  jury.(v) 

The  general  rule  is  that  all  persons  are  competent  to  give  evidence. 
Incompetency  is  the  exception,  and  may  arise  either  from  1.  Want  of  dis- 
cretion ;  2.  Defect  of  religious  belief;  8.  From  interest ;  4.  From  rela- 
tionship ;  5.  From  infamy;  6.  From  privileged  communications. 

1st.  Incompetency  from  want  of  disa'ction,"]  Inability  to  understand 
the  obligations  of  an  oath  is  the  first  objection  to  the  competency  of  a 
witness  which  we  shall  notice.  For  this  reason  a  person  insane  cannot 
be  admitted  to  be  sworn  while  he  is  in  that  condition«(to)  But  he  may, 
if  he  sufficiently  recover  his  understanding  in  a  lucid  interval,  (x)  A  per- 
son deaf  and  dumb  from  his  birth,  and  who  understands  the  meaning  of 
signs  and  has  a  due  sense  of  moral  obligation,  may  be  examined  ;  and  a 
person  accustomed  to  converse  with  him  may  be  sworn  to  interpret  the 
tokens  he  uses  in  his  replies.(y)  Or,  if  the  witness  is  able,  he  may  write 
bis  answers.(z) 

A  person  in  a  state  of  intoxication  is  inadmissible,  on  the  ground  of  a 
want  of  discretion,  (a) 

An  infant  of  any  age  may  be  a  witness,  if  he  appears  sufficiently  to 
understand  the  nature  and  moral  obligation  of  an  oath ;  for  the  compe- 
tency of  infants  depends  not  so  much  upon  age  a8understanding.(6}  And 
therefore  a  child  under  seven  years  of  age  has  been  examined  upon  oath, 
when  he  appeared  to  understand  its  nature.(c)  And  the  testimony  of  an 
infant  of  seven  years,  corroborated  by  circumstances,  has  been  held  suf- 
ficient to  justify  a  conviction  for  a  rape.(J) 
Whether  the  infant  be  competent,  is  a  question  for  the  court  to  decide.(e) 


(u)  1  Burr.  417.  (a)  16  Serg.  &Rawle,  235. 

(0)  1  Phil.  Ev.  18.  (b)  Arch.  Cr.  PI.  144.    1  Leach,  110, 


iw)  1  Chit.  Cr.  L.  589.    Roscoe's  Cr.  1„. 

Et.  95.    10  John.  362.  (c)  1  Leach,  199.    1  Chit.  Cr.  L.  690 

{X)  2  Hale,  278.  {d)  1  Const.  Rep.  354. 

(y)  1  Chit  Cr.  L.  589.    8  Coon.  R,  98.  (e)  3  Rum.  on  C3r.  590. 
(«)  3  Car.  &  P.  127, 
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But  a  child  under  fourteen  years  of  age  is  presumed  incapable  of  testify- 
ing»  and  capacity  must  be  shown.(/) 

If  the  infant  is  not  of  sufficient  discretion  to  be  sworn,  no  evidence  can 
be  given  respecting  his  assertions,  (g*) 

2d.  Incompetency  from  defect  of  religious  belief]  The  test  of  a  wit- 
ness's competency  on  the  ground  of  his  religions  principles  is,  whether  he 
believes  in  the  existence  of  a  God  who  will  punish  him  if  he  swears 
falsely.(A)  Within  this  rule  are  comprehended  those  who  believe  future 
punishments  not  to  be  eternal. (t)  All  persons  who  believe  in  the  exist- 
ence of  a  God  and  in  future  punishments  by  him,  either  in  this  world  or 
in  the  next,  are  competent  witnesses.  (Ar)  But  it  is  not  necessary  that  a 
witness  should  be  a  christian,  or  even  believe  in  the  Old  Testament,  in 
order  to  render  him  competent.  Thus  christians  of  all  sects  and  denom- 
inations,  Turks,  Moors;  and  other  Mussulmen,  Gentoos  and  the  like,  may 
be  witnesses.  (/)  But  a  man  wholly  without  religion,  and  having  no  be- 
lief in  the  moral  obligation  of  an  oath,  shall  not  t>e  received  to  give  evi- 
dence in  any  case  whatever,  (wi) 

By  the  revised  statutes  every  person  believing  in  any  other  than  the 
christian  religion  shall  be  sworn  according  to  the  peculiar  ceremonies  of 
his  religion,  if  there  be  any  such,  instead  of  the  mode  prescribed  in  ordi- 
nary cases,  (n)  And  the  court  may  inquire  of  a  witness  what  are  the 
peculiar  ceremonies  observed  by  him  in  swearing,  (o) 

A  witness  cannot  be  compelled  to  declare  his  belief  in  the  existence  of 
a  Supreme  Being,  or  that  he  Will  punish  false  swearing ;  but  this  may  be 
proved  by  other  witnesses.(/>)  A  person  apparently  of  weak  under- 
standing, however,  may  be  examined  as  to  the  extent  of  his  religious 
knowledge. (g)  After  the  incompetency  of  the  witness  from  defect  of  re- 
ligious belief  is  satisfactorily  established,  by  proof  of  his  declarations  out 
of  court,  he  will  not  be  permitted  to  deny  or  explain  such  declarations 
or  his  opinions,  or  to  state  his  recantation  of  them,  when  called  to  be 
sworn.  But  he  may  be  restored  to  his  competency  on  giving  satisfactory 
proof  of  a  change  of  opinion  before  the  trial,  so  as  to  repel  any  presump- 
tion arising  from  his  previous  declarations  of  infidelity,  (r) 

3d.  Incompetency  from  interest.']    It  is  a  general  rule  of  evidence,  not 


(/)  2  Ten.  Rep.  80.  (m)  1  Atk.  44. 

ig)  1  Chit  Cr.  L.  690.    Roscoe's  Cr.  (n)  2  R.  S.408,  §  86. 

Ev.  94,    1  Leach,  110.  (o)  Id.  lb.  §  89. 

(h)  2  Cowen,  431.    2  R.  S.  408,  §  87. .  (p)  Id.  fl).  §  88.    18  John.  98.  2  Cow- 


i)  Cowen  &  HUI'b  Notes,  62.  en,  431.    4  Day,  51. 

SI  2  Cowen,  432,  note  a.    Id.  672.  (g)  2  R.  S.  408,  §  89. 

ass.  R.  184.  (r)  18  John.  R.  98.    4  Diy,  51. 
(0  Arch.  Cr.  PI.  &  Ev.  144. 
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to  admit  the  testimony  of  a  witness  who  is  to  be  a  gainer  or  loser  by  the 
event  of  the  cause,  whether  directly  and  immediately,  or  consequentially 
onIy.(«)  The  mterest  to  disqualify,  must  be  some  legale  certain  and  tm« 
mediate  interest  in  the  event  of  the  suit,  or  in  the  record  as  an  instrument 
of  eridence  available  on  future  occasions,  in  support  of  the  witness's  own 
interest(t)  A  liability  to  a  remote  action  or  prosecution,  will  not  make 
the  witness  incompetent. (ti)  Nor  will  a  witness  be  excluded  because 
he  stands  in  the  same  situation  as  the  party  in  whose  favor  he  is  call- 
ed ;(v)  or  because  he  may  have  wishes  or  a  strong  bias  on  the  subject 
matter  of  the  proceeding,  or  may  expect  some  t)eneiit  from  the  result  of 
the  trial.  Such  circumstances  only  affect  his  credibility, {w)  The  courts 
have  resolved,  in  a  variety  of  cases,  that  questions  of  interest  shall,  as  far 
as  possible,  go  to  the  credit  rather  than  to  the  competency  of  a  wit- 
ness.(x) 

A  witness  who  believes  himself  interested,  but  is  not  so  in  fact,  is  com- 
petent ;  as  one  who  believes  himself  to  be  under  an  obligation  of  honor 
to  indemnify  bail.(y)  Nor  does  an  actual  honorary  obligation  constitute 
a  disqualifying  interest  in  the  witness,  (z) 

Where  a  person  is  equally  interested  in  the  event  of  the  trial  whether 
the  verdict  be  for  the  plaintiff  or  defendant,  so  as  upon  the  whole  to 
aiake  him  indifferent,  he  will  be  competent  to  give  evidence  for  either 
party,  (a)  If  a  person  makes  himself  a  party  in  interest  for  the  purpose 
of  depriving  a  party  to  the  suit  of  his  testimony,  this  ought  not  to  exclude 
him.(6) 

A  person  entitled  to  a  reward  upon  the  conviction  of  the  defendant,  is 
not  thereby  rendered  incompetent  to  give  evidence  against  him ;  whether 
the  reward  be  given  by  proclamation,  by  statute,  or  by  a  private  per- 
son, (c)  But  informers,  who  are  entitled  to  a  part  of  the  penalty,  are  in- 
competent witnesses  to  support  a  conviction  ;(i/)  where  the  penalty  is 
recoverable  by  the  indictment  itself.(e)  But  it  woukl  seem  otherwise, 
wliere  a  distinct  suit  for  the  penalty  is  necessary.(/) 


(t)  2  Hawk.  ch.  46,  s.  24.    Arch.  Or.  Cz)  Id.  54.    8  John.  462.    9  id.  219. 

Tl.  146,  4  Wend.  292.    3  Pick.  96.    6  Conn.  R. 

{t)  2  Ru88.  on  Cr.  600.  365. 

(tt)  Matt  Dig.  148.    1  PhU.  Ev.  122.  (a)  Peake'i  Ev.  169.    1  PhU.  Ev.52. 

1  Leach,  311.  (6)  1  PhU.  Ev.  137. 

(«)  1  Phil.  Er.  45.  (c)  Id.  119,  127.    10  Mod.  193. 

(10)  2  Russ.  on  Cr.  601.  (d)  1  Chit.  Cr.  L.  597. 

(x)  Peake'8  Ev.  141.  (c)  RoKoe'f  Cr.  Ev.  109. 

(y)  1  PhU.  Ev.  53.    Cowen  &  HUl's  (/}  I4. 108.    9  Bam.  &  Cress.  567. 
Notef ,  98,  99.    2  Russ.  on  Cr.  601.    17 
Wend.  94.     18  id.  466. 
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On  an  indictment  for  forcible  entry  and  detainer,  the  party  aggrieved 
IB  not  a  competent  witness ;  for  in  case  of  a  conviction,  he  will  be  entitled 
to  re8titution.(g^) 

But  it  is  a  general  rule,  that  in  criminal  prosecutions  the  party  injured 
may  be  a  witness.  (A)  Thus,  it  is  the  constant  practice  on  an  indictment 
for  robbery,  to  admit  the  evidence  of  the  party  robbed,  (t)  So  the  party 
injured  is  allowed  to  be  a  witness  on  an  indictment  for  perjury^  whether 
the  suit  in  which  the  perjury  was  committed,  either  at  law  or  in  equity, 
be  at  an  end  or  not.  (A)  And  in  cases  of  forgery ^  the  rule  is  established 
in  this  state,  that  the  person  whose  name  has  been  foiged  is  a  competent 
witness,  on  the  trial  of  an  indictment,  to  prove  the  forgery.  (/) 

Where  a  prosecutor,  in  order  to  deprive  the  defendant  of  a  witness, 
joins  both  in  the  indictment,  if  it  does  not  appear  that  there  is  sufficient 
evidence  to  put  the  person  improperly  joined,  on  his  defence,  it  is  the 
duty  of  the  court  to  order  him  to  be  discharged  before  the  evidence  is 
closed  ;{m)  so  as  to  give  the  other  defendant  an  opportunity  to  avail  him- 
self of  his  testimony,  (n)  But  on  an  indictment  against  two  for  a  felony, 
and  a  separate  trial  of  one  of  the  defendants  before  the  arraignment  of 
the  other,  on  the  motion  of  the  prosecutor,  the  defendant  not  arraigned 
is  not  a  competent  witness  for  the  other,  notwithstanding  the  statute  se- 
curing in  such  cases  a  separate  trial,  (o) 

An  accomplice  is  a  competent  witness  although  his  expectation  of  par- 
don depend  upon  the  defendant's  conviction.  ( p)  So,  an  accessary  is  a  com- 
petent witness  against  his  principal ;  and  the  principal  against  the  accessa- 
ry ;  as,  for  instance,  upon  an  indictment  for  receiving  stolen  goods,  the  per- 
son who  stole  the  goods  is  a  competent  witne8s.(9)  But  the  fact  of  the  wit- 
ness's being  an  accomplice,  accessary,  or  principal,  detracts  very  materiaOy 
from  his  credit  ;(r)  and  it  is  always  considered  necessary,  in  order  to  m- 
duce  the  jury  to  credit  his  testimony,  to  give  other  evidence  confirmatory 
of  at  least  some  of  the  leading  circumstances  of  his  story. (^)  And  if,  upon 
an  indictment  against  several,  the  accomplice  be  confirpied  in  the  testirao- 
ny  he  gives  against  some  of  the  prisoners,  but  not  as  to  the  others,  still  this 
is  holden  sufficient  confirmation  to  warrant  the  conviction  of  all.(0    So 


(g)  1  Ry.  k  Moo.  N.  P.  Cas.  242.    2  (n)  Id.  ib.     Bull.  N.  P.  285.    Fort. 

Hayw.  340.  318,  n. 

(h)  2  Russ.  on  Cr.  602.    2  Stark.  £v.  (o)  19  Wend.  377. 

771.  Ip)  Arch.  Cr.  PI.  and  Ev.  147. 

(i)  1  Phil.  Ev.  112.  (q)  2  East,  782.    1  Leach,  467. 

(fc)  4  East,  672.    2  Rust,  on  Cr.  602.  (r)  Gilb.  Ev.  136. 

(/)  6  Cowen,  27.    4  John.  302.  («)  Arch.  147. 

(m)  Gilb.  Ev.  131.    1  aHoU,  275.    2  (<)  Id.  ib.    3  Stark.  34  and  n. 
B.  S.  735,  §  19. 
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if  an  accomplice  be  confirmed  as  to  the  particulars  of  his  story,  he  does 
not  require  confirmation  as  to  the  person  charged.(u) 

It  seems,  however,  that  it  is  in  the  discretion  of  the  court  to  admit  or 
reject  the  testimony  of  an  accomplice,  (v) 

The  incompetency  of  an  interested  witness  may  be  removed  by  a  re- 
lease, if  the  interest  is  of  a  nature  capable  of  being  released.(u7)  If  a 
witness  refuse  to  accept  a  release  tendered  to  him,  or  if  the  witness  hav- 
ing a  claim  ofier  a  release  on  his  part,  which  is  refused,  he  may  be  ex- 
amined as  a  witness,  (x) 

If  an  interested  witness  testify  and  then  be  released  he  must  be  re-ex- 
amined.(y) 

4th.  Incompetency  from  relationship,']  It  is  a  general  rule  of  evi- 
dence that  husband  and  wife  cannot  be  witnesses  either  for  or  against 
each  other  ;(z)  nor  against  any  other '  person  indicted  jointly  wjth  the 
husband  or  wife.(a)  And  it  is  doubtful  if  this  rule  does  not  extend  to 
the  case  of  a  woman  cohabiting  with  a  man  and  passing  as  his  wife.  (6) 

No  tie  of  relationship  will  create  an  interest  disqualifying  a  witness  ex- 
cept that  of  husband  and  wife.  The  reason  of  their  exclusion  as  wit- 
nesses for  each  other  is  that  their  interests  are  absolutely  the  same. 
Therefore,  they  cannot  swear  for  the  benefit  of  each  other  any  more 
than  a  man  can  attest  for  himself,  (c)  And  they  cannot  be  witnesses 
against  each  other,  by  reason  of  the  dissensions  and  distrusts  it  would 
occasion,  inconsistent  with  the  happiness  of  married  life  and  the  peace 
of  families,  ((f)  They  are  not  competent  witnesses  against  each  other, 
even  by  consent,  (e)  Even  after  a  divorce,  the  wife  is  not  competent  to 
give  evidence  against  her  husband  of  any  thing  that  happened  during 
coverture.  (/)  And  the  declarations  of  husband  and  wife  are  subject  to 
the  same  rule  as  their  evidence. (g*)  An  exception  to  this  rule,  however, 
is  that  upon  an  indictment  for  forcible  abduction  and  marriage  of  a 
woman,  she  may  be  a  witness ;  and  this  is  upon  the  ground  that  she  is 
not  legally  his  wife  ;  a  contract  obtained  by  force  having  no  obligation 
in  law.  (ft)  The  wife  is  also  admitted  as  a  witness  against  her  husband 
from  necessity^  in  a  prosecution  of  him  for  ofiences  against  her  person.(t) 


(u)  Rum.  &  Ry.  C.  C.  262.  (6)  1  Price,  81. 

(v)  9  Cowen,  707.  (c)  2  Russ.  on  Cr.  608.    GUb.  Ev.  119. 

ho)  1  Leach,  214.    Roicoe's  Cr.  Ev.  (d)  Id.  ib. 

110.  Ib)  Gas.  Temp.  Hardw.  264. 

(x)  2  Russ.  on  Cr.  277.    Peake's  £v.  (/)  2  Russ.  on  Cr.  604. 

174.  (g)  Id.  605.    1  Phil.  Bv.  76. 

(y)  1  Minor's  (Alab.)  Rep.  186.    6  (%)  Id.  ib.    OUb.  Ev.  120.    1  Hale's 

Webd.55.  P.C.802. 

(x)  Arch.  Cr.  Ev.  148.  (i)  8  How.  St  Tr.  401.    1  Hale't  P. 

(a)  1  Moo.  C.  C.  289.  C.  901.    Ry.  k  Moo.  N.  p  ^-  V^ 
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So,  upon  an  indic^aient  for  bigamy  the  second  wife  is  a  competent  wit- 
ness against  the  defendant,  the  first  marriage  being  previously  proved ; 
for  the  second  marriage  is  void.(il) 

5th.  Incompetency  from  infamy.']  All  persons  convicted  and  adjudg- 
ed guilty  of  perjury  or  subornation  of  perjury  are,  by  statute,  in  this  state, 
absolutely  disqualified  from  giving  testimony  m  any  matter  or  cauae 
until  the  judgment  be  reversed.  (Z)  And  no  person  sentenced  upon  a 
conviction  for  felony  is  competent  to  testify  as  a  witness,  in  any  cause, 
matter,  or  proceeding,  civil  or  criminal,  unless  he  be  pardoned  by  the 
governor,  or  the  legislature,  except  in  special  cases  which  are  provided 
by  law.  But  no  sentence  on  a  conviction  for  any  oflTence  other  than  a 
felony  will  disqualify  a  witness.(m) 

It  is  the  infamy  of  the  crime,  and  not  the  nature  or  mode  of  the  pun- 
ishment that  destroys  the  competency  of  the  witness.(n)  But  the  mere 
commission  of  a  felon;  *  does  not  disqualify  the  witness  unless  he  has  been 
convicted  of  it(o)  It  must  appear  also  that  he  has  actually  received 
judgment ;  for  merely  being  found  guilty  of  the  ofience  is  not  sufficient, 
either  under  the  statute  or  at  common  law,(|>) 

The  conviction  of  an  infamous  crime  cannnot  be  proved  by  the  witr 
ness  on  his  voir  dire — he  not  being  bound  to  answer ;  nor  would  his  an- 
swer be  the  best  evidence  of  which  the  case  is  susceptible.(9)  Nor  is 
parol  testimony  of  the  conviction  admissible  in  any  case ;  but  the  party 
objecting  must  have  a  copy  of  the  record  of  conviction  (if  one  was  made 
up)  ready  to  produce  in  court.(r)  If  no  record  of  judgment  has  been 
signed  and  filed,  however,  a  copy  of  the  minute  of  any  conviction,  with 
the  sentence  of  the  court  thereon,  entered  by  the  clerk  of  any  court,  duly 
certified  by  the  clerk  in  whose  custody  such  minutes  shall  be,  under  hia 
official  seal,  together  with  a  copy  of  the  indictment  on  which  such  con- 
viction shall  have  been  had,  certified  in  the  same  manner  shall  be  evi- 
dence in  all  courts  and  places  of  such  conviction.(^) 

If  the  record  of  a  conviction  has  been  lost  or  destroyed,  the  journals 
and  records  of  the  court  will  be  admitted  as  the  best  evidence  of  which 
the  case  is  susceptible.  (0  And  generally,  in  case  of  a  lost  or  destroyed 
record,  parol  evidence  of  its  contents  is  admissible ;  especially  where  no 


(k)  Arch.Cr.  PI.  39S.  (p)  T.  Raym.  32.    9  Sid.  51.    GUb. 

(l)  2  R.  S.  681,  §§  1,  4.  Ev.  142. 

(m)  Id.  701,  §  23.    As  to  wliat  is  a  (q)  13  John.  82. 

felony,  See  ante  p.  18.  (r)  14  id.  182. 

(n)  Arch.  Cr.  PI.  146.    Gflb.  Ev.  140.  (a)  2  R.  S.  739,  §  10. 

(o)  Kel.  17, 18.    Cowp.  3.  (^)  1  McCk>i^?s  Rep.  139.    8  Hea.  It 

Munf .  287. 
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higher  evidence  is  shown  to  exist,  (ti)  The  certificate  of  the  clerk  hav- 
ing the  custody  of  the  records  may  be  received  to  prove  the  record  lost, 
with  the  like  effect  as  if  such  clerk  had  personally  testified  to  the  same 

The  sentence  or  judgment  must  be  produced,  as  well  as  the  convic- 
tion, lest  any  objection  should  have  defeated  it  on  a  motion  in  arrest  of 
judgment.(ti?)  The  record,  if  one  is  produced,  must  have  a  caption.(x) 
It  is  not  material  to  show  that  the  judgment  has  been  executed,  (y) 

But  a  witness,  though  convicted  and  sentenced,  is  not  incompetent  to 
make  an  affidavit  to  resist  or  to  found  a  motion.(z)  So,  it  seems,  his 
oath  is  admissible  on  a  charge  of  assault  and  battery,  and  for  surety  of 
the  peace,  &c.  or  to  hold  to  bail ;  or  he  would  be  utterly  out  of  the  pro- 
tection of  the  law.(a)  So,  a  convict  imprisoned  in  the  state  prison  is 
competent  to  testify  against  any  other  convict  for  any  offence  conmiitted 
while  the  accused  and  witness  are  both  confined  in  the  prison,  in  which 
such  offence  shall  have  been  committed.(6)  So,  offenders  against  the 
act  to  prevent  duelling,  are  declared  to  be  competent  to  testily  against 
any  other  person  offending  in  the  same  transaction,  and  are  compellable 
to  testify  in  the  same  manner  as  other  persons,  (c) 

As  respects  the  effect  of  a  convictumfor  an  infamous  crime  in  anoiher 
state^  it  has  been  held  that  a  person  who  has  been  thus  convicted  is  in- 
competent as  a  witness  elsewhere,  within  the  provisions  of  the  constitution 
of  the  United  States  and  the  acts  of  congress,  declaring  the  effect  of  the 
records  of  one  state  in  every  other,  (d)  But  it  should  appear  that  the  of- 
fence  of  which  the  witness  was  convicted  would  disqualify  at  common 
law,  or  by  some  statute  of  the  country.(e) 

To  impeach  the  credit  of  a  witness,  on  the  ground  that  he  has  been 
convicted  of  an  infamous  crime  in  a  neighboring  state,  the  record  of  his 
conviction  there  is  receivable.  (/) 

It  is  a  general  rule,  that  every  description  of  legal  infamy  resultnig 
from  a  conviction  may  be  so  entirely  removed  by  a  pardon  firom  the 
governor,  as  to  render  the  party,  who  was  before  disabled,  a  competent 
witness,  (g*)     This  rule,  however,  does  not  extend  to  a  case  where  the 


(u)  Cowen  k  Hill'i  Notes,  1067.    12       (b)  2  R.  S.  774,  §  8. 

ass.  400.  (c)  Id.  686,  §  3. 

(o)  2  R.  S.  552,  §  12.  (d)  3  Hawk'f  Rep.  393.    2  Har.  & 


(w)  1  Chit.  Cr.  L.  601.   9  Cowen,  707.  McHen.  120,  378.    1  Har.  &  John.  378. 

(x)  2Stark.  N.  P.Ca8.183.  (e)  2  Har.  k  McHen.  378,  120.    1 

(y)  2  Salk.  689.    3  Inst.  214.    3  Lev.  Har.  k  John.  572. 

426.  (/)  9  Pick.  496. 

^  2  Salk.  461.    1  Ashm.  57.  (g)  1  Chit.  Cr.  L.  601.    Arch.  Cr.  PI. 
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incompetence  is  made  part  of  the  judgment^  by  a  particular  statote ;  iumI 
therefore,  after  a  conviction  for  perjury  or  subornation  of  perjury  under 
the  revised  statutes,(A)  the  defendant,  though  pardoned,  cannot  be  eku^ 
ined  as  a  witness,  until  the  judgment  is  reversed,  (t)  But  a  person  omi- 
victed  of  perjury  iU  common  law  is  restored  to  his  competency  by  par- 
don.(il) 

In  this  state,  the  governor  is  empowered  to  grant  pardons  after  con- 
viction, for  all  offences  except  treason  and  cases  of  impeachment(/) 
And  in  all  cases  where  he  is  authorized  to  grant  pardons,  he  may  grant 
the  same  upon  such  conditions,  and  with  such  restrictions,  and  under 
such  limitations,  as  he  may  think  proper.(m) 

The  effect  of  a  pardon  is  to  acquit  the  offender  of  all  the  penakies  aa- 
nexed  to  the  conviction,  and  to  give  him  a  new  credit  and  capacity.(it) 

A  proviso  in  a  pardon  excepting  all  legal  disabilities,  is  repugnant  and 
void.(o)  A  pardon  in  these  words,  **I  do  hereby  remit  unto  him  the 
said  J.  B.,  the  remainder  of  the  said  sentence,''  (before  recited  in  the 
pardon,)  **  and  order  him  ta  be  liberated  from  further  confinement,  on 
payment  of  costs,**  was  held  sufficient  in  form  to  restore  competency. (|>) 

If  the  pardon  is  conditional,  the  performance  of  the  condition  ought  to 
be  shown  ;  for  on  that  depends  all  its  efficacy.  Thus,  where  pardon  is 
on  condition  of  transportation  for  a  number  of  years,  the  witness  is  not 
competent  before  the  expiration  of  the  term,  or  other  lawful  determina- 
tion. (9)  Where  a  prisoner  had  been  pardoned  on  condition  of  leaving 
the  state  for  a  specified  time,  and  the  condition  was  not  complied  with, 
the  court,  after  the  expiration  of  the  time,  held  the  pardon  to  be  void, 
and  passed  sentence.(r)  But  where,  in  a  similar  case,  it  appeared  that 
the  prisoner  had  been  insane  after  the  conditional  pardon  was  granted, 
the  court,  upon  his  being  seized  and  brought  up  for  sentence,  discharged 
him,  upon  condition  of  his  leaving  the  state  within  the  same  period  ori- 
ginally limited  in  the  pardon.(i) 

A  pardon  signed  by  the  governor,  and  under  the  great  seal,  proves  it- 
self. So  a  pardon  signed  by  the  governor  of  another  state  and  bearing 
the  great  seal  of  such  state,  is  admissible  without  other  proof  authenti- 
cating \U{t) 


(h) 

(A 
41. 


(h)  a  R.  S.  681,  §  1, 4.  (n)  10  John.  232. 

(i)  Awjh.  Cr.  PI.  146.    1  Chit.  Cr,  L.  (0)  3  John.  Cag.  333. 

1.  (p)  2  Whart.  453. 

(k)  RofCoe»f  Cr.  Ev.  102.    GUb.  Ev.  (q)  1  PhU.  Ev.  36. 

141.  (r;  1  McCord,  178. 

(0  2  R.  S.  164,  §  3,  sub.  2.  (t)  2  Caines'  Rep.  57. 

(»)  Id.  745,  §  21.  (0  1  Baldw.  Rep.  91. 
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The  competency  of  the  witness  may  also  be  restored,  by  showing  a 
reversal  of  the  judgment  of  conviction,  upon  writ  of  error.(ti) 

6th.  Incompetency  from  prioUeged  communicaiions.']  Counsel,  solici- 
tors, and  attorqies,  are  privileged  from  givmg  (and,  indeed,  they  will  not 
be  permitted  to  give)  evidence  of  any  matters  confided  to  them  by  their 
clients  in  their  professional  capacity  ;(v)  either  in  the  cause  respecting 
which  the  communication  was  made,  or  in  any  other  ;(to)  and  whether 
the  client  be  a  party  to  the  cause  or  not.(a?) 

And  what  is  here  said  as  to  attomies,  is  equally  applicable  to  their 
agents,{y)  and  their  clerks,(z)  and  to  interpreters  between  them  and  their 
clients,  (a)  This  privilege,  however,  is  to  be  considered  as  excluding  the 
disclosure  merely  of  such  facts  as  have  been  communicated  confidentially 
by  the  client  to  the  attorney,  Ac.  in  his  professional  capacity;  and, 
therefore,  does  not  extend  to  facts  known  to  the  attorney  previously  to 
his  retainer.  (6) 

The  privilege  of  confidential  communications  to  an  attorney  is  con* 
fried  to  such  as  are  made  for  the  purpose  of  commencing,  prosecuting, 
or  defending  a  8uit.(c)  All  the  cases  seem  to  agree  that  the  privilege 
continues  after  the  particular  suit  is  terminated,  and  extends  to  causes 
with  which  the  client  has  no  concern.  (£2)  But  counsel  may  be  required 
to  testify  if  the  privilege  be  waived  by  the  party  who  consulted  with  him, 
although  the  interest  in  the  subject  matter  respecting  which  the  confiden- 
tial communication  was  made  has  passed  to  a  third  person,  and  he  ob- 
jects to  the  disclosure.(e)  And  if  after  the  relation  of  attorney  and  client 
has  ceased,  the  latter  voluntarily  repeats  what  he  had  communicated 
while  the  relation  existed,  the  attorney  is  not  privileged  from  disclosing 
it(/)  So  all  matters  not  confidentially  communicated,  and  matters 
which  the  attorney  might  have  known  without  being  entrusted  as  attor- 
ney in  the  cause,  must  be  disclosed.  (^)  Thus,  an  attorney  may  be  call- 
ed to  prove  a  deed  executed  by  his  client,  which  he  has  attested.  (A)  So 
to  prove  the  contents  of  a  notice  to  produce,  or  an  erasure  in  a  deed  be- 
longing to  his  client. (t)    So  to  prove  a  matter  of  fact,  communicated  by 


(u)  1  Phil.  £v.  80.    Roscoe'i  Cr.  £v.  (c)  8  Car.  &  Payne,  518.    Ry.  k  Moo. 

103.  C.C.  84. 

(v)  Arch.  Cr.  PI.  149.    GUb.  Ev.  136.  (d)  Cowen  &  Hill's  Notes,  1574.    12 

(w)  4  T.  R.  753.  Moore.  520. 

(x)  2  Camp.  578.   '  (e)  19  Wend.  353. 

(y)  2  Stark.  239.  (/)  13  John.  492. 

(z)  2  Car.  &  Payne,  195,  337.  (g)  Bull.  N.  P.  284. 

(a)  Peake,  78.  (h)  Cowp.  846. 

(6)  Arch.  Cr.  PI.  150.  (i)  BuU.  N.  P.  284. 
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the  client  in  order  to  obtain  information  and  not  l^al  adviGe.(A:)    So  of 
communications  made  by  the  opposite  party.(/) 

Another  class  of  privileged  communications  relates  to  confessions  made 
to  clergymen,  and  information  acquired  by  physicians  in  their  profession- 
al characters.  The  revised  statutes  prohibit  any  minister  of  the  gospel, 
or  priest  of  any  denomination  whatever  from  disclosing  any  confessions 
made  to  him  in  his  professional  character,  in  the  course  of  discipline  en- 
joined by  the  rules  or  practice  of  such  denomination. (m)  But  admissicms 
made  to  a  clergyman,  may  be  received  in  evidence  in  a  criminal  case  if 
not  made  to  him  in  hia  pn^essional  character,  in  the  course  of  discipline 
enjoined  by  his  church.(n) 

The  statute  also  provides  that  no  person  duly  authorized  to  practice 
physic  or  surgery,  shall  be  allowed  to  disclose  any  information  which  he 
may  have  acquired  in  attending  any  patient,  in  a  professional  character, 
and  which  information  was  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon,  (o)  Whether 
under  this  section,  the  privilege  of  concealing  knowledge  thus  acquired 
be  that  of  the  witness,  or  of  the  patient^  and  waivable  by  him  ?  Quere.{p) 
In  this  case  Savage,  Ch.  J.  said  (at  page  641)  that  it  was  undoubtedly  the 
privilege  of  the  party,  and  not  of  the  witness.  A  physician  consulted  by 
the  defendant  as  to  the  means  of  producing  an  abortion,  is  not  privileged, 
under  the  statute, irom  testifying;  as  it  seems  doubtful  whether  a  com* 
municatioB  of  that  nature  made  to  him  by  the  defendant  can  be  con- 
sidered «s  consulting  him  professionally,  within  the  meaning  of  the 
statute.  (9) 

A  juror  is  incompetent  to  prove  the  misconduct  of  his  fellow  jurors,  in 
order  to  impeach  the  verdict.(r)  But  grand  jurors  are  bound  to  testify 
whether  the  testimony  of  a  witness  before  the  grand  jury  was  different 
from  his  testimony  in  court ;  and  to  disclose  the  testimony  given  before 
the  grand  jury,  by  one  who  is  afterwards  prosecuted  for  perjury  in  such 
oath,  both  upon  the  complaint  and  trial ;  but  he  will  not  be  allowed  to 
testify  in  what  manner  any  grand  juror  voted  or  what  opinion  he  ex- 
pressed. (*) 

The  prosecuting  attorney  cannot  be  required  to  disclose  what  passed 
in  the  grand  jury  room.    Neither  can  a  clerk  to  a  grand  jury.(<) 


(A;)  2  Barn.  &  Cress.  746.  (p)  See  14  Wend.  637.    S.  C.  4  Pu?e, 

(l)  4  T.  R.  749.  468. 

(m)  2  R.  S.  406,  §  72.  (7)  21  Wend.  79,  81. 


(n)  13  Wend.  312.  (r)  6  Conn.  Rep.  348. 

(0)  2  R.  S.  406,  §  73.  (»)  2  R.  S.  724,  §  31. 

(0  Cowen  k  HUf's  Notes,  749. 
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lYhere  the  disclosure  of  a  fact,  not  bearing  directly  upon  the  matter 
in  question,  may  be  of  detriment  to  the  public  service,  the  court  will  not 
compel  a  witness  to  disclose  it.(ii)  Tbas,  a  former  secretary  of  state  is 
not  bound  to  disclose  confidential  communications  made  to  him  in  the 
Mne  of  his  office.(t?)  Nor,  as  it  seems,  is  the  president  of  the  United 
States  bound  to  disclose  communications  made  to  him  ofBcially.(u7)  But 
communications,  though  made  to  official  persons,  are  not  privileged, 
where  they  are  not  made  in  the  discharge  of  any  public  duty  ;  as  a  let- 
ter written  by  a  private  individual  to  the  secretary  of  the  postmaster 
genera],  complaining  of  the  ccHiduct  of  the  guard  of  the  maj|.(x) 

8d.  Crbdibiutt  of  vinnvsssEs.]  Exceptions  to  the  credit  of  a  witness 
do  not  disable  him  from  being  sworn,  but  merely  affect  the  degree  of  be- 
lief which  the  jury  will  give  to  his  evidence.(y)  As  we  have  before  re- 
marked, a  person  may  be  competent  but  not  credible,  or  credible  but 
not  competent.(2)  As  it  is  the  province  of  the  court  to  determine  wheth- 
er a  witness  is  cempeterU,  or  the  evidence  admissible,  so  it  is  for  the  jury 
to  consider  what  degree  of  credit  ought  to  be  given  to  evidence.  Wlieth- 
er  there  is  any  evidence,  is  a  question  for  the  jury ;  whether  it  is  suffir 
cienif  is  a  question  for  the  jury.(a) 

The  credibility  of  a  witness  is  compounded  of  his  knowledge  of  the 
facts  he  testifies  to ;  his  disinterestedness,  his  integrity,  his  veracity,  and 
his  being  bound  to  speak  the  truth  by  such  an  oath  as  he  deems  obligato- 
ry. Proportioned  to  these,  is  the  degree  of  credit  his  testimony  deserves 
from  the  court  and  jury.(&)  So  the  degree  of'  credit  to  which  a  witness 
is  entitled,  is  affected  by  the  manner  in  which  he  gives  his  testimony, 
{which  can  only  be  judged  of  by  observing  his  conduct  during  the  exam- 
ination,) or  by  his  consistency,  or  by  his  general  character.  Where,  there- 
fore, a  witness  at  one  trial  varies  from  his  own  evidence  at  another  trial, 
in  relation  to  the  same  matter,  the  variance  may  be  given  in  evidence  to 
invalidate  his  testimony  at  the  second  trial.(c)  So  where  a  witness 
swears  to  a  particular  fact,  a  letter  written  by  him  contradicting,  in  ef- 
fect, his  testimony  upon  that  fact,  may  be  given  in  evidence  to  impeach 
his  credit ;  the  letter  being  first  regularly  proved,  (d)  But  a  party  will 
not  be  allowed  by  general  evidence  to  discredit  his  own  witness.(e) 


(u)  Arch.  Cr.  PI.  150.    24  How.  St        (a)  1  Phil.  £v.  18.    Cowen  k  HUl's 

Tr.753.    2Brod.&Bing.l62.  2  Stark.    Notes,  68. 

186.  (6)  Arch.  Cr.  PI.  150. 

(v)  1  Cranch,  144.  (c)  2  Hawk.  ch.  46,  s.  9.    Rum.  &  Rv. 

(w)  1  Burr's  Tr.  186,  7.  C.  C.  88. 

(x)  I  Moo.  k  Rob.  198.  .   (d)  2  Esp.  692. 

(y)  2  Hale,  276.    1  Burr.  414.    11        («)  Bull.  N.  P.  297.    3  Bam.  &  Creif. 

East,  209.  749.    S  Weod.  301.    7  Cowen,  288 

(s)  SMante,  p.  378,9 
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However,  if  a  witness  gives  evidence  against  the  party  who  calls  him,  he 
may,  it  seems,  be  contradicted  by  other  witnesses  on  the  same  side,  and 
his  evidence  entirely  repudiated.  So  if  he  swears  what  is  palpably 
fal8e.(/) 

An  attesting  witness  is  the  witness  of  the  law,  and  may  be  discredited 
by  any  one  who  examines  him.(g') 

When  it  is  intended  to  bring  the  credit  of  a  witness  into  question  by 
proof  of  any  thing  which  he  may  have  said  or  declared  touching  the 
cause,  the  usual  practice  is  first  to  ask  him,  upon  cross-examination, 
whether  or  not  he  has  said  or  declared  that  which  is  intended  to  be 
proved  in  contradiction  to  him.(/i)  And  it  is  not  enough  to  ask  \x\m  gen- 
erally whether  he  has  ever  made  such  a  statement ;  but  particulars  must 
be  specified  to  him.(t)  Evidence  that  a  witness  has  on  previous  occa- 
sions given  the  same  relation  of  facts  to  which  he  testifies  on  the  trial,  is 
admissible,  where  the  witness  is  impeached  either  by  adversary  testimo- 
ny, or  upon  cross-examination,  or  even  upon  direct  examination ;  as 
where  he  admits  that  he  was  an  accomplice  in  the  crime  of  which  he 
proves  anotlier  to  have  been  guilty.(A:)  So  where  the  witness  is  sought 
to  be  impeached,  on  the  ground  of  inconsistent  relations  of  the  matter  in 
question,  his  examination  as  a  witness,  taken  on  the  arrest  of  a  criminal, 
is  admissible  in  evidence  in  support  of  his  testimony.  (/) 

It  seems  to  be  well  settled  that  a  party  calling  a  witness  has  no  right 
to  contradict  him  by  showing  that  he  has  told  a  different  story  at  anoth^ 
er  time.(m) 

Where  the  character  of  a  witness  has  not  been  attacked,  evidence  can- 
not be  admitted  to  support  it.(n)  So,  the  mere  contradiction  of  a  wit- 
ness afifords  no  ground  for  calling  testimony  in  support  of  his  charac- 
ter.(o)  But  where  the  general  moral  character  of  a  witness  is  impeach- 
ed, whether  by  witnesses  called  for  that  purpose,  or  on  his  own  cross-ex- 
amination, it  is  competent  for  the  party  calling  him  to  adduce  testimony 
in  support  of  his  character  for  truth  and  veracity ;  so  that  the  jury  may 
pass  upon  his  credibility,  (p)  So,  it  seems  that  proof  of  the  good  charac- 
ter of  subscribing  witnesses  to  a  will,  who  are  dead,  and  to  whom  fraud 
is  imputed  in  the  procuring  or  execution  of  the  will,  is  admissible  to  re- 


(/)  2  Camp.  556.    3  Barn,  k  Crest.  (0  19  Wend.  569. 

748.    1  W.  Black.  Rep.  365.  (m)  Rotcoc's  Cr.  Ev.  136.    1   PhU. 

(g)  3  Dev.  Z55.    7  Cowen,  238.  Ev.  294.    2  Rust,  on  Cr.  636.    But  vee 

(h)  2  Brod.  &  Bing.  313.  12  Serg.  &  Rawle,  281. 

(i)  1  Moo.  &  Mai.  473.  (n)  1  Camp.  207. 

(k)  12  Wend.  78.    But  tee  QUb.  Ev.  (o)  19  Wend.  569. 

150.    BuU.  N.  P.  294.  (p)  Id.  ib. 


Digitized  by 


Google 


Ch.  III.]  EVIDENCE.  891 

pel  the  imputation.  (9)  And  where,  on  an  indictment  for  an  assault  with 
intent  to  commit  a  rape,  the  prosecutrix  was  cross-examined  as  to  crimes 
committed  by  her  several  years  before  the  alleged  offence,  it  was  held 
that  evidence  might  be  adduced  to  show  that  her  character  had  since 
been  good.(r) 

Where  the  subscribing  witnesses  to  a  will  were  dead,  evidence  of 
what  one  of  them,  being  then  ill  in  bed,  of  the  illness  of  which  he  died, 
said,  thereby  impeaching  the  validity  of  the  will  by  declaring  it  to  be  a 
forgery,  was  decided  to  have  been  rightly  admitted ;  such  evidence  be- 
ing given  not  to  prove  the  forgery  but  to  impeach  the  credit  of  the  sub- 
scribing  witnesses.  (^) 

Where  a  witness  is  sought  to  be  impeached  on  a  cross-examination, 
his  answer,  if  favorable  to  himself,  is  conclusive  against  the  party,(0 

The  proper  question  to  be  put  to  a  witness  called  to  impeach  another 
is,  whether  he  would  believe  him  on  oath.  The  opposite  party  may  then 
go  into  a  cross-examination  to  ascertain  the  grounds  of  the  unfavorable 
opinion,  the  means  of  knowledge  of  the  character  of  the  witness  im- 
peached, and  the  source,  extent,  and  duration  of  the  unfavorable  re- 
ports.(ii)  Or  the  question  put  to  an  impeaching  witness  may  be,  wheth- 
er he  knows  the  general  character  of  the  former  witness,  and  from  such 
knowledge  would  believe  him  on  oath ;  though  the  narrower  form  of  in- 
quiry **  what  is  his  character  for  truth  and  veracity"  is  preferable  as  be- 
ing more  direct ;  and  in  either  case  the  witness  may  be  required  to  de- 
clare whether  the  character,  as  known  to  him,  is  so  very  bad  that  the 
witness,  in  his  opinion,  is  utterly  unworthy  of  credit  on  oath.(t;) 

On  the  trial  of  a  person  charged  with  rape,  or  an  assault  with  intent, 
4*e.  the  prosecutrix  may  be  shown  to  be  in  fact  a  common  prostitute. 
And  the  prisoner  is  not  restricted  to  proof  of  her  general  character  for 
truth  and  veracity,  but  may  give  evidence  of  her  general  moral  charac- 
ter.{w)  Where  the  present  character  of  a  witness  for  truth  and  veraci- 
ty is  slightly  impeached,  evidence  of  bad  character  in  that  respect  in 
years  past  is  admi3sible.(x) 

Evidence  of  general  rejmtation  ihsX  a  female  witness  is  a  prostitute,  is 
inadmissible  for  the  purpose  of  impeaching  the  witness.(y) 

4th.  ExAMnfATioH  OF  wmiBSSBs.]  After  the  witness  has  been  regu- 
laiiy  sworn  he  is  first  examined  by  the  party  producing  him;  after 


(q)  Id.  ib.    3  Burr.  1244.    8  Eip.  284.        (o)  Per  Cowen,  J.    19  Wend.  570. 
'  '  2  Stark.  241.  (w)  Id.  192. 


8 


3  Burr.  1244.  (x)  Id.  ib. 

(t)'  19  Wend.  569.  (y)  18  Wend.  146. 

(«)  4  id.  281. 
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which  the  other  party  is  at  hberty  to  cross  examine ;  and  then  the  party 
producing  the  witness  may  re-examine  him.(z) 

On  the  primary  examination  of  the  witness,  or  as  it  is  generally  called, 
his  examination  in  chief,  the  party  producing  him  is  bound  at  his  peril  to 
ask  all  material  questions  in  the  first  instance ;  and  if  he  omits  this,  it 
cannot  be  done  in  reply.  No  new  question  can  be  put  in  reply  uncon- 
nected with  the  subject  of  the  cross-examination,  and  which  does  not 
tend  to  explain  it.  If  a  question  as  to  any  material  fact  has  been  omit- 
ted, upon  the  examination  in  chief,  the  usual  course  is  to  suggest  the  ques- 
tion to  the  court,  which  will  exercise  its  discretion  in  putting  it  to  the 
witness,  (a) 

It  may  often  be  advisable  to  examine  witnesses  separately  and  out  of 
the  hearing  of  each  other.  For  this  purpose  the  court  will  order  wit- 
nesses to  withdraw ;  and  if  any  witness  who  has  been  ordered  to  with- 
draw continues  in  court  in  violation  of  such  order  the  court  will  not  af- 
terwards permit  him  to  be  examined.  (6)  But  an  attorney  in  the  cause, 
whose  attendance  in  court  is  necessary,  is  not  within  this  rule.(c)  It  is 
in  the  discretion  of  the  court,  however,  to  receive  a  witness  who  remains 
in  court  after  an  order  to  withdraw  \{d)  and  it  is  said  that  although  the 
power  of  the  court  to  exclude  a  witness  in  such  a  case  is  well  establish- 
ed, yet  judges  are  quite  cautious  of  exercising  it.(e) 

On  voir  direJ]  If  it  be  suspected  that  any  objection  in  law  exists 
against  a  witness  being  examined  upon  the  case  before  the  court,  he 
should  be  examined  upon  what  is  termed  the  voir  dire^  as  to  the  objec- 
tion, before  he  is  sworn ;  and  it  is  said  that  a  party  cognizant  of  the  ob- 
jection is  bound  to  except  to  the  witness  in  the  first  instance ;(/) 
yet  in  general,  if  the  incompetency  of  a  witness  be  discovered  in  the 
course  of  his  examination,  or  indeed  during  any  part  of  the  trial,  his  evi- 
dence will  be  struck  out.(^)  But  if  an  objection  on  the  score  of  interest 
be  not  taken  previous  to  the  examination  in  chief,  the  witness  cannot  be 
cross-examined  as  to  the  contents  of  a  paper  not  produced,  which  might 
have  been  done  on  the  voir  dir€.{h)  And  when  he  is  examined  on  the 
voir  dire,  he  may  be  asked  as  to  the  contents  of  a  written  instrument, 
without  notice  to  produce  and  without  producing  it ;  though  if  it  be  pro- 
duced it  ought  to  be  read.(t)  So,  if  on  his  examination  on  the  voir  dire 
a  witness  appears  to  be  incompetent,  he  may  in  the  same  manner  do  away 

(z)  1  Phil.  Ev.  268.  Cowen  &  HUl's  (d)  6  Bine.  688.  4  Mooie  &  Payne, 
Notes,  711.    4  Stork.  Ev.  1750.  .480.  , 

a)  1  Startc.  Ev.  160.    See  4  Car.  &       (•)  SeeJDowen  k  Hill's  Notes,  722^ 


P.  218.    1  Moaioe,  115.  (/)  1  T.  R.  720.    2  Stork.  Ev.  767. 

(h)  1  PhU.  Ev.  268.  («:)  1  Phil.  Ev.  1"     

(c)  1  Ry.  &  Moo.  489.    6  Car.  &  P.       Q)  2  Camp.  14. 


(h)  1  PhU.  Ev.  268.  (g)  1  Phil.  Ev.  128.    1  T.  R.  720. 

(c)  1  Ry.  &  Moo.  489.    6  Car.  &  P.       (A)  2  Camp.  14. 
91.  (i)  2  Stork.  434.    15  East,  ^ 
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wilh  the  objection  and  restore  his  competeDcy  by  parol ;  but  if  the  in- 
competency appear  in  any  other  ^ay  than  on  the  voir  dire,  the  objection 
most  be  answered  by  the  best  evidence, which  the  case  will  admit  of.(A:) 
Thus,  if  another  witness  is  called  to  prove  that  the  witness  supposed  to 
be  interested,  has  been  released,  he  cannot  be  allowed  to  speak  of  the 
contents  of  the  release,  but  the  release  itself,  if  in  existence,  ought  to  be 
produced.  (Q 

The  party  against  whom  a  witness  is  called  may  elect  to  prove  his  in- 
terest by  examining  him  on  the  voir  dire  respecting  it,  or  to  prove  it  by 
other  evidence,  (m)  But  an  election  to  examine  the  witness  himself  on 
his  voir  dire,  precludes  a  resort  to  other  evidence  to  prove  his  inteiest.(n) 
And  the  cases  are  still  more  strongly  and  directly  to  the  point,  that  after 
an  attempt  has  been  made  to  show  incompetency  by  evidence  derived 
from  any  other  source  than  the  witness,  he  cannot  be  afterwards  put  on 
his  voir  dire.{o)  Nor  can  a  party  cross-examine  him  to  the  point  of  in- 
terest, when  he  comes  to  be  sworn  in  chief,  in  consequence  of  the  failure 
of  the  first  attempt  to  prove  him  incompetent  by  testimony  other  than 
his  own.(/>)  A  resort,  however,  to  one  mode  of  proof  to  prove  an  in- 
terest upon  one  ground,  does  not  prevent  the  use  of  the  other  mode  to 
prove  it  on  a  different  ground,  (j) 

Though  sworn  on  the  voir  dire,  yet  if  his  interest  appears,  in  a  subse- 
quent stage  of  the  examination,  by  other  evidence,  the  witness  may  be 
set  aside.(r)  And  where  on  the  voir  dire  he  said  he  did  not  know  whether 
he  was  interested  or  not,  it  was  held  this  did  not  preclude  a  resort  to 
other  evidence.  (5)  Where  a  witness  on  the  voir  dire  denies  his  interest 
generally,  he  may  be  particularly  interrogated  as  to  his  situation,  to  show 
that  he  has  none.(0  ^  witness  who  believes  himself  interested,  when  in 
truth  he  is  not  so,  is  competent.(ti)  So  an  honorary  obligation  does 
not  incapacitate  a  witnes8.(t;)  The  declaration  of  a  witness  as  to  his  in- 
terest will  not  exclude  him.(iD)  But  the  admission  of  his  interest  by  the 
party  who  calls  him  will  exclude  him.(a(;) 


(k)  1  Esp.  162, 164.    1  PhU.  Ev.  133.  (r)  1  Peters'  0.  C.  Rep.  338.    9Serg. 

1  Ccm-.  &  P.  232.  &  Rawle,  138. 

(0  1  Phil.  Ev.  133.  (ff)  8  S%rg.  &  Rawle,  444. 

(m)  Koecoe'0  Cr.  Ev.  124.  (t)  4  Mats.  Rep.  653.    3  Cowen,  352. 

(n)  1  Root,  501.    3  Ohio  Rep.  465.  Hardin,  50. 

1  Dafl.  275.    1  Mass.  R.  219.    6  Conn.  (u)  2  Tyler,  273.    4  Serg^.  &  Rawle, 


R.231.    lHarr.&  John.  572.   Anthon's    226.    3  id.  130.    3  Cowen,  352. 
N.  P.  10,  n.  (o)  9  John.  219.    2  id.  165.    6  Conn, 

(o)  Cowen  &  Hill's  Notes,  258.  Rep.  365.    1  id.  147.    4  Wend.  292. 

>)  6  Conn.  R.  281.  (to)  8  Mafa.  Rep.  487.    5  id.  261.    2 

q)  4  id.  258.  Binn.  497.    8  Seig.  &  Rawle,  130. 

(x)  8  Mass.  Rep.  487.    2  Aiken,  138. 
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When  a  witness  is  called  and  objected  to  on  the  groond  of  interest,  if 
he  answers  on  his  voir  dire  generally  that  he  is  interested,  he  should  be 
rejected.  If  the  party  calling  him  wish  to  show  the  nature  of  his  interest^ 
as  that  it  is  ideal,  or  such  as  will  not  exclude  him,  he  should  follow  up 
the  examination  by  particular  questions,  (y) 

If  the  witness  refuse  to  answer,  on  the  voir  dire,  the  court  cannot  pre- 
sume him  interested,  but  must  commit  him  for  a  contempt  (z) 

Examination  in  chief— -The  oath.']  In  general  no  witness  can  be  ex- 
amined,  in  any  criminal  proceeding,  except  upon  oa(b.(a) 

Where  a  witness  is  competent  in  chief,  he  must  be  sworn  generally  m 
the  cause,  although  his  examination  be  confined  to  only  a  particular  or 
incidental  fact,  and  although  the  evidence  may  be  addressed  to  the  court 
instead  of  the  jury.  And  it  is  not  allowable  that  he  be  specially  swora  to 
answer  such  questions  as  should  be  put  to  him  in  relation  to  any  particu- 
lar matter.  It  is  otherwise  where  a  party  to  the  record  is  sworn  to 
prove  the  loss  or  destruction  of  a  paper.(  1) 

The  revised  statutes  prescribe  the  particular  form  or  ceremony  of  ad- 
ministering  an  oath.  (6)  But  the  form  of  the  oath  becomes  of  no  conse- 
quence to  the  particular  cause,  unless  it  be  questioned  by  objection  ;  for 
it  has  been  held  that  a  witness's  testimony  may  be  received  even  without 
oath,  if  the  objection  be  not  raised  that  he  is  unsworn.  And  there  need 
not  be  express  con8ent.(c)  But  where  such  evidence  is  objected  to  and 
then  admitted,  it  is  error,  and  the  judgment  wUl  be  reversed  for  that 
cause,  ((f)  It  follows  a  fortiori  from  these  cases,  that  no  objection  can  be 
made  to  the  form  of  the  oath,  at  any  subsequent  stage  of  the  cause,  unless 
it  be  raised  at  the  time  when  the  oath  is  administered.(e) 

A  witness  who  declines  swearing  on  the  New  Testament,  though  he 
profess  Christianity,  may  be  allowed  to  swear  on  the  Old  Testament,  if 
he  considers  that  more  binding  on  his  conscience.  (/)  Any  form  pointed 
out  by  the  witness  is  binding ;  and  he  may  be  indicted  for  perjury  upon 
it ;  and  so  he  may,  though  he  neglect  to  make  known  his  scruples  of  con- 
science, and  be  sworn  in  the  common  or  any  other  binding  form.  By 
submitting  to  be  sworn  in  the  common  form  he  makes  his  election,  and 
is  estopped  from  setting  up  his  scruples.(^) 

A  party,  or  any  one  interested,  may  be  received  as  a  witttesii  to  prove 


(y)  8  Cowsfi,_252.  (c)  5  John.  17».    7  id.  IM 


(x)  2  Const.  Rep.  167.  (d)  6  John.  351. 

(a)  1  Leach,  110.   7  John.  96.  4  J.  J.       («)  Cowen  k  RiQ'i  Notes,  7D5. 

Manh.  116.  (/)  Ry.  &  Meo.  N.  P.  Rep.  77. 

(1)  4  Wend.  369.  {g)  2  Hawk*f  Rep.  458. 

by — 


2  R.S.  407,  §82  to 86. 
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the  foundation  for  letting  in  secondary  evidence.(A)  In  administering 
the  oath  upon  which  this  proof  is  ito  be  giTen^  where  the  witness  is  com- 
petent generally,  the  form  may  aftid  should  be  general,  to  testify  in  the 
cause.  But  where  the  party  or  an  interested  witness  is  received,  he 
should  be  sworn  specially  to  answer  such  questions  as  shall  be  put  to 
him,  touching  the  loss  of  the  deed,  or  touching  other  matter  proposed  as 
the  foundation  for  letting  in  the  inferior  proof,  (t) 

An  interpreter^  where  one  is  necessary,  is  sworn  truly  to  interpret 
between  the  court,  the  jury  and  the  witness ;  the  oath  is  then  administer- 
ed to  the  witness  in  English,  and  interpreted  to  him  by  the  sworn  inter- 
preter, as  it  is  pronounced  by  the  clerk,  {k)  A  deaf  and  dumb  person 
may  be  examined,  through  an  interpreter,  by  finger  signs,  even  in  capital 
cases.  Tet  when  the  witness  can  write,  the  better  mode,  because  the 
more  certain,  is  to  require  him  to  write  his  answers.  (Z) 

One  oath  is  enough,  though  the  witness  be  examined  on  different  mat- 
ters and  at  different  times.(m) 

Witness  to  be  examined  in  prisoner's  presence.']  After  the  witness  has 
been  duly  sworn,  he  must  deliver  his  evidence  in  the  presence  of  the  pris- 
oner ;  especially  on  trials  affecting  the  prisoner's  life.(n)  And  in  analogy 
to  cases  technically  criminal  it  is  an  invariable  rule,  that  in  all  summary 
proceedings  before  justices,  on  penal  statutes,  the  evidence  must  be  given 
in  the  presence  of  the  defendant ;  and  this  circumstance  must  appear  on 
the  record  of  the  conviction.(o) 

Who  may  examine.']  Where  no  counsel  is  retained,  the  examination  is 
conducted  by  the  judge  or  presiding  magistrate,  who  may  recall  a  wit- 
ness at  any  stage  of  the  inquiry,  before  verdict  or  conviction.(p)  When 
a  witness  is  under  the  examination  of  a  junior  counsel,  the  leading  coun- 
sel may  interpose,  take  the  witness  into  his  own  hands  and  finish  the  ex- 
amination ;  but  after  one  counsel  has  brought  his  examination  to  a  close, 
no  other  counsel  on  the  same  side  can  put  a  question  to  the  witness.(9) 
If  an  improper  question  be  put,  the  counsel  on  the  other  side  should  im- 
mediately object  to  it.  If  a  witness  be  asked  whether  a  certain  repre- 
sentation was  made,  the  opposite  counsel  may  ask  if  it  was  made  by  pa- 
rol or  m  writing,  and  if  the  latter,  it  must  be  produced.(r)     A  prisoner 


h)  Cowan  &  Hill's  Notes  to  Phil.  Ev.  (n)  2  Hawk,  ch.46,  s.  1.    1  Chit.  Cr. 

I    16  John.  193.  L.  617.    1  Phil.  Ev.  229.    1  South.  146. 

(i)  4  Wend.  869,  375.  (o)  1  Chit.  Cr.  L.  617. 

Ik)  4  Maw.  R.  81.    5  id.  219.  (p)  Rum.  &  Rv.  C.  C.  136. 

(0  3  Canr.  &  P.  127.    See  8  Conn.  R.  (j)  2  Camp.  280. 

3,99.  (r)  2  Brod.  &  B.  292. 
(m)  9  Cowen,  30. 


Digitized  by 


Google 


S96  EVIDENCE.  Book  VII. 

may  examine,  cross-examine,  or  do  any  thing  else  for  himself  which  a 
counsel  might  do  for  bim.(i) 

Leading  questions.']  It  is  a  general  rule,  that  on  the  examination  in 
chief  the  witness  shall  not  be  asked  leading  questions,  or  io  other  words 
questions  framed  in  such  a  manner  as  to  suggest  to  him  the  answer  re- 
quired of  him.  (t)  To  this  rule,  however,  there  are  a  few  exceptiona.  Thai 
if  a  witness  appears  evidently  to  be  hostile  to  the  party  who  has  called 
him,  the  court  will  allow  a  latitude  bordering  on  that  of  a  cross-examina- 
tion.(ti)  So,  on  the  examination  of  one  witness  to  contradict  another, 
leading  questions  may  be  allowed ;  otherwise  it  would  be  difficuh  to 
bring  them  to  any  direct  contradiction,  (t;)  So  to  identify  a  person  whom 
the  witness  has  already  described,  the  person  may  be  pointed  out  to  him 
and  he  may  be  asked  in  dhrect  terms  if  that  be  not  the  person  he  meanL(i0) 
And  questions  which  are  merely  introductory  to  others  that  are  material, 
are  in  general  allowed  to  be  asked  in  direct  terms,  without  objection.(x) 
Putting  a  question  in  the  alternative  form,  as  tohether  ormati  party  did 
a  particular  act,  specifying  it,  does  not  remove  the  objection  of  its  being 
leading,  (y) 

Refreshing  memory.']  A  witness  cannot  be  permitted  to  read  his  evi- 
dence,  but  may  refresh  his  memory  from  any  book  or  paper  made  by 
himself  kx  the  time  the  fact  occurred,  or  shortly  after,  if  he  can  after- 
wards swear  to  the  fact  from  his  recollection ;  but  if  he  can  swear  to  it 
only  because  he  finds  it  entered  there,  the  book  or  paper  must  be  given 
in  evidence,  (z)  And  he  may  be  allowed  to  look  at  papers,  in  order  to 
refresh  his  memory,  which  were  not  written  by  himself,  but  which  be 
has  repeatedly  inspected.(a)  Two  or  three  lines  of  a  letter  may  be  ex- 
hibited to  a  witness  without  exhibiting  to  him  the  whole ;  and  the  witness 
may  be  asked  whether  he  wrote  the  part  exhibited.  But  if  be  deny  that 
he  wrote  such  part,  he  cannot  be  examined  as  to  the  contents  of  the  let- 
ter, (ft)  The  general  principle  on  the  subject  of  refreshing  the  menKwy 
of  the  witness  by  written  memoranda,  or  notes,  is  thus  laid  down  by  the 
learned  editors  of  the  last  American  edition  of  Phillipps'  Evidence: 
The  witness  may  inspect  notes  or  memoranda  to  refresh  his  recollec- 
tion ;  and  then,  if  he  can,  with  a  safe  conscience,  swear  to  the  facts  in- 
dependent of  the  notes  or  memoranda,  he  is  competent  to  testify ;  but 


« 


Matt.  Dig.  153.  (x)  Arch.  Cr.  E?.  164. 

1  Phil.  eV.  268.   Peake'8Ey.206.        (y)  4  Wend.  248. 


(u)  Id.    Arch.  Cr.  PI.  164.    Pcake'e  («)  3T.R.749.    8Eait,289.    1  PhU. 

Ev.  198.    Ry.  &  Moo.  N.  P.  Ca.  127.  Ev.  289. 

(v)  1  Camp.  44.  (a)  1  Chit  Cr.  L.  618. 

(w)  2  l^ark.  116.    1  SUrk.  £?.  126.  (6)  2  Brod.  &  Bing.  286. 
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he  will  not  be  permitted  to  read  his  not^s,  &c.  to  the  jury ;  nor  can  they 
be  admitted  as  evidence  to  the  court  or  jury  in  any  sense. (c)  The  mean- 
ing of  this  rule  seems  to  be»  however,  that  the  witness  is  to  refresh  his 
memory,  and  then  speak  entirely  from  that,  if  possible.  If  he  fails  in 
doing  so,  there  can  be  no  doubt  that  original  entries  of  a  certain  charac- 
ter, if  not  memoranda  in  general,  verified  by  the  witness's  testifying  that 
be  made  them,  and  that  be  believes  them  to  be  true,  and  to  have  been 
made  at  or  about  the  time  of  the  transaction  which  they  record,  may  be 
received,  in  connection  with  such  oath,  and  in  that  form  go  to  the  jury  as 
evidence,  although  the  witness  may  have  totally  forgotten  such  facts  at 
the  time  of  the  trial.((f)  And  the  rule  above  laid  down  embraces  all  ori- 
ginal entries  made  in  any  form,  by  the  witness^  for  the  purpose  of  perpet- 
uating bis  memory  of  the  transaction  ;  such  as  words  of  scandal,  admis- 
sions of  tenants,  entries  by  merchants'  clerks,  entries  of  the  receipt  of 
sums  of  money,  of  the  numbers  of  notes  at  a  banker's,  entries  in  notes  by 
counsel,  &c.  of  the  testimony  of  a  witness  on  a  former  trial ;  any  entry 
by  a  bank  clerk  or  teller,  the  affidavit  of  a  gaming  transaction,  the  attes- 
tation of  a  deed,  vn\],  or  other  paper,  the  memorandum  of  a  tender  of 
money,  including  time,  sum,  manner,  the  entry  of  a  notary  or  his  clerk^ 
entries  of  admissions  and  settlements,  &c.(e) 

Cross-examination.']  After  the  examination  in  chief  of  a  witness  is 
concluded,  the  prisoner  or  his  counsel  may  cross-examine  him  to  every 
part  of  his  testimony.(/)  And  if  he  is  not  assisted  by  an  advocate,  it  is 
the  duty  of  the  court  to  astt  any  questions  which  they  think  may  tend  to 
his  benefit.(^)  If  the  witness  be  sworn,  though  he  give  no  evidence  for 
the  party  calling  him,  he  may  be  cros8-ei^amined.(A)  However,  where 
Captain  S.  was  called,  and  Captain  Hugh  S.  answered  and  was  sworn, 
bat  after  a  few  questions,  it  was  discovered  that  Captain  Francis  S. 
was  meant,  it  was  held  a  mistake,  and  that  the  opposite  party  had  no 
right  to  cross-examine  Captain  Hugh  S.(t)  Where  a  witness  is  called 
merely  to  produce  a  document,  but  not  sworn,  he  is  not  subject  to 
cross-examination.  (A)  And  where  a  witness,  called  to  produce  a  docu- 
ment, was  sworn  by  mistake,  and  asked  a  question  which  he  did  not  an- 
swer, it  was  held  that  the  opposite  party  was  not  entitled  to  cross-exam- 
ine him.(I) 


(c)  Cowen  &  HilPs  Notes,  p.  661.  But  see  16  Serg.  &  Rawle,  77.    Cromp. 

(d)  Id.  p.  760.  Mee.  &  Ro».  94. 

(e)  Id.  p.  763.  (t)  3  Car.  &  Payne,  16.  _  ^ 
(n  1  Chit  Or.  L.  620.  (ik)  Roscoe'g  Cr.  Ev.  128.  Moo.  k 
(i)Id.ib.  Mai.  614.  4  Car.  &  Payne,  336.  1  Phil. 
(h)  I  Esp.  367.    1  Chit  Cr.  L.  621.  £v.  160. 

(I)  I  Cromp.  Mm.  k  Rot.  94. 
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In  the  cross-examination  of  a  witness  great  latitude  is  allowed.  Thus, 
the  party  may  ask  any  questions,  even  respecting  matters  communicated 
in  professional  confidence ;  for  if  the  opposite  side  have  brought  forward 
their  solicitor  or  counsel,  they  have  broken  the  ties  which  bound  him  to 
silence.(m)  It  is  also  allowed  on  cross-examination  to  ask  leading  ques- 
tions ;  but  the  witness  must  not  have  the  very  words  put  to  him  whidi 
he  is  to  echo  back.(ii)  Nor  must  the  questions  assume  facts  to  have 
been  proved,  or  that  particular  answers  have  been  given  contrary  to  the 
facts,  (o)  Nor  can  the  witness  be  asked  a  leading  question  in  respect  to 
new  matter.  (;>) 

In  cross-examining  a  witness  you  cannot  state  to  him  the  contents  of  a 
letter  and  then  ask  him  if  he  ever  wrote  such  a  letter ;  but  you  should 
show  him  the  letter,  ask  him  if  it  be  of  his  hand  writing,  and  if  he  admit 
it,  then  give  the  letter  in  evidence.  Or  you  may  show  him  part  of  the 
letter  and  ask  him  if  he  wrote  that  part ;  but  if  he  do  not  admit  that  he 
wrote  it,  you  cannot  then  proceed  to  examine  him  as  to  the  contents  of 
the  letter  ;{q)  nor,  even  if  he  admit  it  to  be  his  hand  writing,  can  you 
question  him  whether  statements  such  as  you  surest  to  him  are  contain- 
ed in  the  letter ;  but  the  entire  letter  must  be  given  in  evidence,  (r)  But 
if  such  former  declaration  were  not  in  writing,  but  merely  by  parol,  and 
not  made  by  him  as  witness  in  a  cause,  you  may  cross-examine  him  on 
the  subject  of  it,  and  if  he  deny  it  you  may  call  another  witness  to  prove 
it.  If,  however,  a  witness,  when  examined  in  chief,  as  to  the  occurrence 
of  a  fact,  answer  that  he  does  not  remember  it,  the  counsel  on  the  oppo- 
site side  cannot  give  evidence  of  a  former  declaration  by  the  witness  of 
the  fact  having  occurred,  unless  he  have,  in  cross-examination,  question- 
ed the  witness  as  to  such  declaration  ;  for  the  fact  may  have  occurred 
and  the  witness  have  formerly  declared  bis  knowledge  of  it,  yet  he  may 
not  recollect  it  at  the  time  of  his  examination.(jr) 

If  on  cross-examination  the  defendant's  counsel  put  a  paper  into  the 
witness's  hand  to  refresh  his  memory,  the  opposite  counsel  has  a  right  to 
look  at  it,  without  being  bound  to  read  it  in  evidence  ;  and  the  opposite 
counsel  may  ask  the  witness  when  it  was  written,  without  being  bound 
to  put  it  in.(t) 

A  witness  cannot  be  cross-examined  as  to  any  distinct  collateral  fact. 


(n*)  1  Chit.  Cr.  L.  621.  (p)  3  Wash.  C.  C.  Rep.  580. 

(n)  Peake'8  Ev.  206.    24  How.  St  (a)  2  Bred.  &  Bimr.  28$. 

Tr.  755.  (r)  Id.  288.        ^ 

(o)  Roscoe's  Cr.  Ev.  128.    1  Chit  Cr.  («)  Id.  299. 

L.  621.    1  Staik.  Ev.  dth  Am.  ed.  162.  {t)  2  Car.  &  Payne,  603. 
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(or  the  purpose  of  aAerwards  contradicting  him.(tt)  Tet,  it  is  well  set- 
tled that  questions  not  relevant  may  be  put  to  a  witness  for  the  purpose 
of  trying  his  credibility  ;  but  in  such  case  the  party  cross-examining  must 
be  satisfied  with  his  answer  and  cannot  afterwards  adduce  evidence  to 
contradict  him.(v)  Where  a  question  tending  to  impeach  the  credit  of 
the  witness  is  not  irrelevant  to  the  issue,  he  may  not  only  be  compelled 
to  answer  it ;  but  the  other  side  may  call  witnesses  for  the  express  pur- 
pose of  contradicting  him.(to) 

The  questions  upon  the  cross-examination  should  all  be  such  as  arise 
out  of  the  evidence  given  by  the  witness  on  his  examination  in  chief,  or 
are  calculated  to  elicit  the  witness's  title  to  credit,  (x) 

Re'examination.']  When  the  cross-examination  is  completed,  the  par- 
ty who  called  the  witness  in  chief  is  entitled  to  re-examine  him,  in  order 
to  exi^am  any  thing  which  may  have  been  confused  or  distorted  by  the 
questions  of  his  adversary,  during  the  cross-examination.  But  if  he 
wishes  to  introduce  any  new  matter,  he  must  request  the  court  to  put  it 
to  the  witness ;  which  is  generally,  but  not  always,  complied  with.(y) 

If  a  witness,  upon  his  cross-examination  admit  his  having  used  certain 
expressions  in  a  conversation  with  a  person  not  a  party  to  the  cause,  the 
opposite  counsel,  in  re-examining  the  witness,  is  confined  to  such  ques- 
tions as  may  elicit  the  meaning  of  the  expressions  and  the  motives  of  the 
witness  for  using  them.  But  where  a  witness  deposes  to  certain  expres* 
sions  being  used  by  a  party  to  the  cause,  the  counsel  for  that  party  is  en- 
titled to  rC'^xamine  the  witness  as  to  the  whole  of  the  conversation  in 
which  the  expressions  occurred ;  because  the  expressions  are  given  in 
evid^ice,  in  such  a  case,  as  an  admission  of  the  party,  and  the  whole  of 
the  admission  should  be  taken  together.(2) 

If  a  witness  whose  name  is  on  the  back  of  an  indictment,  is  called, 
merely  to  allow  the  prisoner  to  cross-examine  him,  any  question  put  by 
the  prosecutor's  counsel  afterwards,  must  be  considered  as  a  re-examin- 
ation^ and  nothing  can  be  asked  which  docs  not  arise  out  of  the  cross- 
examination,  (a) 

It  rests  in  the  discretion  of  the  court  before  whom  a  trial  is  had, 
whether  or  not  to  permit  the  re-examination  of  a  witness  after  the  lapse 
of  a  day,  and  after  the  examination  of  other  witnesses  ;(6)  or  after  a 


(ti)  lloscos'8  Or.  £t.  128,  I$9.    7       (2)  Matt  Dig.  155.    Arch.  Cr.  PI. 

East,  108.  166. 

(V)  Id.  139.    7  Eart,  108.    2  Camp.       (y)  Id.  ib. 
eirr,  ess,  n.    S  Oreenl.  42,    7  Conn.  R.       (z)  2  Brod.  &  fiing.  294. 
6^    But  M«  1  Whee.  0.  C.  242.  (a)  4  Car.  &  Payne,  220. 

(10)  lUMCoe's  Or.  Er.  133, 140.  (6)  4  Wend.  231. 
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cause  has  been  summed  up,  and  the  jury  chai|[ed.(c)  The  supreme 
court  will  not  interfere  with  the  exercise  of  such  discretion,  but  in  a  very 
flagrant  ca8e.(d)  Witnesses  may,  however,  by  mutual  consent  pf  parties, 
be  examined  or  re-examined,  of  course,  at  any  stage  of  the  trial,  and 
even  by  the  jury  after  they  have  retired.(c) 

Evidence  for  defendant,  and  in  reply.']  The  case  for  the  prosecution 
being  closed,  the  evidence  for  the  defendant  is  produced  in  a  similar 
manner ;  and  upon  which  the  prosecutor's  counsel  may  ofier  any  evi- 
dence in  reply,  which  strictly  applies  to  the  defence,  and  which  could 
form  no  part  of  Ms  original  case.  Thus,  he  may  give  specific  contra- 
dictions to  the  evidence  given  by  the  witnesses  on  their  cross-examina- 
tion ;  he  may  call  witnesses  to  swear  that  they  would  not  believe  the 
witnesses  on  their  oath  ;  and  may  apply  an  answer  to  any  matter  of  ex- 
cuse which  the  prisoner  has  set  up,  and  which  could  not  be  anticipated. 
But  he  may  not  make  a  new  case,  or  seek  to  fill  up  chasms,  or  to  supply 
the  deficiencies  of  that  on  which  he  originally  relied.(/) 

What  questions  need  not  be  answered.]  A  witness  cannot  be  compel- 
led to  answer  any  question  which  has  a  tendency  to  expose  him  to  a  pen- 
alty, or  to  any  kind  of  punishment,  or  to  a  criminal  chaise.  (^)  It  is  not 
necessary,  in  order  to  render  the  question  objectionable,  that  it  should  di- 
rectly criminate  the  witness.  It  is  sufiicient  if  it  has  a  tendency  to  do 
so.(A)  The  witness,  and  not  the  court,  is  the  proper  judge,  whether  a 
question  has  a  tendency  to  criminate  him.(i)  The  court  will  instruct 
him,  however,  to  enable  him  to  determine ;  and.  if  the  answer  form  one 
link  in  a  chain  of  testimony  against  him,  he  is  not  bound  to  answer.(i)  If 
the  court  thinks  the  answer  may  in  any  way  criminate  the  witness,  it 
should  allow  his  privilege,  without  exacting  from  him  to  explain  how  he 
'would  be  criminated  by  the  answer,  which  the  truth  may  oblige  him  to 
give.(Z) 

The  privilege  of  objecting  to  a  question  tending  to  subject  the  witness 
to  penalties  or  punishment,  belongs  to  the  witness  only,  and  ought  not  to 
be  taken  by  counsel ;  who  will  not  be  albwed  to  argue  it.(in) 

The  couit  has  refused  a  motion  to  inspect  books  kept  by  defendants. 


w 

I 


19  Wend.  570.  (h)  Roicoe's  Cr.  E?.  190.    3  Taunt. 

Id.ib.    4  id.  281.  424. 

ie)  12  John.  384.    9  Cowen,  65,  67.  (t)  2  Nott  &  McCk>rd,  13. 

^)  Matt  Dig.  155.    3  Car.  &  Payne,       {k)  Id.  ib.     1  Burr's  Trial,  245.    2 

Swan8t.215.    4  Wend.  231. 
(g)  1  Phil.  £?.  262.    19  Wend.  569.        (t)  4  Wend.  231. 
6  Cowen,  254.    13  John.  82.    4  Wjash.       (m)  Roscoe's  Cr.  Ev.  133.    6  Cowen, 
C.  C^R.  729.  254.    2  Yerg.  110.    4  Warii.  C.  C.  B. 

729. 
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which  would  have  fiiniished  evkknce  against  them  in  a  criminal  prose- 
cotion.(n)  So  a  witness  is  not  compellable  to  say  that  he  publidied  a 
certain  paper  that  is  libellou8.(o) 

The  exemption  only  extends  to  answers  as  to  that  class  of  offences 
for  which  the  witness  is  yet  liable  to  be  punished.  If  the  offence  be  bar- 
red by  the  statute  of  limitations,  the  privilege  is  gone,  and  the  only  re- 
maining question  of  privilege  is  brought  to  depend  upon  the  question 
whether  there  was  moral  turpitude  in  the  offence,  and  how  far  the  witness 
diall  be  privileged  from  answering  in  that  view.(/)) 

The  consequence  of  €msu)ering  a  question  having  a  tendency  to  expose 
the  witness  to  a  criminal  prosecution,  penalty,  &c.  and  to  which  question 
the  witness  might  have  demurred  is,  that  the  answer  may  be  given  in 
evidence  against  him.(9)  If  the  witness  answers  questions  on  the  exam- 
ination in  chief,  tending  to  criminate  himself,  he  is  bound  to  answer  on 
the  cross-examination,  though  the  answer  may  implicate  him  in  a  trans- 
action affecting  his  life.(r)  So,  if  the  witness  begms  to  answer  he  must 
proceed.  Thus,  where  the  witness,  after  having  answered  one  or  two 
questions,  on  being  further  pressed,  appealed  to  the  court  for  protection, 
Abbott,  Ch.  J.  said  :  **  Tou  might  have  refused  to  answer  at  all,  but  hav- 
ing  partially  answered,  you  are  now  bound  to  give  the  whole  trutlL''(i) 
So,  if  the  witness  voluntarily  state  a  fact,  he  is  bound  to  state  how  he 
knows  it,  though  it  criminate  him.(0 

The  consequence  of  refusing  to  answer,  is  thus  stated  by  Holroyd,  J. 
Where  a  witness  is  entitled  to  decline  answering  a  question  and  does  de- 
cline, his  not  answering  can  have  no  effect  vrith  the  jury.(ti)  So,  where 
a  witness  demurred  to  answering  a  question,  on  the  ground  that  he  had 
been  threatened  with  a  prosecution  respecting  the  matter,  and  the  coun- 
sel, in  his  address  to  the  jury,  remarked  upon  the  refusal,  Abbott,  C.  J., 
interposed, and  said  that  no  inference  was  to  be  drawn  from  such  refusal.(v) 

Whether  questions,  the  answers  to  which  would  expose  the  witness  to 
punishment,  ought  not  to  be  allowed  to  be  ptU,  or  whether  the  witness 
ought  merely  to  be  protected  from  answering  such  questions,  does  not 
appear  to  be  settled.  The  better  opinion  seems  to  be  that  such  questions 
may  be  put ;  ahhough  there  have  been  some  decisions  the  other  way.(t£0 

(n)  2  Ld.  Raym.  927.    1  id.  705.    2  571,  S.  C.    1  id.  279.    1  Simons,  848. 

Stn.  1210.  (0  4  N.  Hamp.  562. 

1  Stra.  444.  (u)  2  Sterk.  157.    3  Eng.  Com.  L. 

4  Wend.  229,  252.  Rep.  293. 

Roscoe's  Or.  £v.  132.    1  Camp.  («)  Ry.  &  Moo.  N.  P.Ca.  884, 5,  note. 

dO.'^  16  Yes.  64.    But  see  2  Stark.  158. 

(r)  Id.  ib.    Mann.  Dig.  886.    2d  ed.  (to)  Rommm's  Cr.  Ev.  180,  181.    6 

(•)Moo.& ^  "*  -^         -   -^         - 


(o)  11 
(p)4 


.  k  Malk.  47.  2  Car.  &  Payne,    Ro^'s  Rec.  45. 
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Not  only  m  a  witnen  ezcased  from  ajMweriiig  a  qaestion  which  will 
expose  him  to  punishment  or  a  criminal  prosecution,  but  when  the  direct 
answer  to  a  question  will  disgrace  the  wituess  and  fix  a  stain  of  infkn^ 
upon  bis  character,  he  is  not  bound  to  answer ;  and  that  whether  the 
question  be  material  or  not  to  the  merits  of  the  cause  in  which  he  is  ex- 
amkied.(a?)  It  is  not  enough,  however,  for  the  witness  to  allege  that  Ub 
answer  will  have  a  tendency  to  expose  him  to  infamy  or  disgrace.  The 
question  must  be  such  that  the  answer  to  it  will  directly  shew  his  infamy; 
and  the  court  must  see  that  such  will  be  the  case  before  they  will  allow 
the  excuse  to  prevail,  (y) 

In  this  state  a  witness  cannot  be  excused  from  answering  a  question 
relevant  to  the  matter  in  issue  on  the  ground  that  his  answer  will  subject 
Urn  to  a  civU  suit.{z)  And  any  member  of  a  corporation  aggregate,  not 
named  on  the  record  as  a  party  to  the  suit,  is  a  competent  witness  to 
testify  against  the  interests  of  the  corporation.(l)  But  whatever  may  be 
the  rule  on  the  subject  of  compelling  witnesses  to  testify  as  to  a  matter 
which  may  subject  them  to  a  civil  charge,  it  has  been  held  that  if  they 
are  parties  in  interest  to  the  immediate  suit,  though  the  right  be  litigated 
in  the  name  of  another,  they  shall  not  be  compelled  to  testify  as  wit* 
nesses.(a)  And  it  would  seem  that  such  witnesses'  rights  are  not  changed 
by  the  statute  just  referred  to.  (6)  If  it  should  appear,  however,  that  the 
witness  had  volunteered  to  become  a  parly,  by  purchase  or  otherwise,  for 
the  purpose  of  depriving  his  adversary  of  his  testimony,  it  apf>ear8  to  be 
well  settled  that  he  would  still  be  bound  to  te8tify.(c) 

The  defendant,  after  an  indictment  has  been  found,  may  have  witnesses 
exammed  in  his  behalf,  conditionally,  on  the  order  of  a  judge  of  the  court 
in  which  the  indictment  is  pending,  in  the  same  cases,  upon  the  like  no- 
tice to  the  district  attorney,  and  with  the  like  effect,  in  all  respects,  as  b 
civil  suits.(ii) 


(x)4 
John.  82. 


Wend.  232.    19  id.  569.    13  charged  with  rape  or  an  aaaault  wUh  M- 
1^  4Serg.&RawL400.    3Yeatefl,  t«ne»aLC.  the  inquiry  mav  be  made  of  the 
429>  515.    1  Rogers's  Rec.  134  1  John,  prosecutrix  whether  ahe  had  had  previous 
498.    But  see  1  Phil.  Ev.  279,  and  Cow-  connection  with  other  men ;  and  it  aeiM 
en  &  Hill's  Notes,  742,  3,  where  the  that  she  is  not  pririleged  from  answer- 
learned  editors  of  Phillipps  state  the  pre-  ing.    19  Wend.  192. 
ponderance  of  authorities  to  be  in  favor        (y)  4  Wand.  2%. 
of  enforcing  answers  to  questions  of  this        (z)  2  R.  S.  405,  §  71.    See  also  2  Ho- 
•ort  where  tfaev  are  directly  pertinent,  gan's  Rep.  272. 
See  also  17  Wend.  569,  581,  where,  al-        (1)  Id.  407,  §  81.    7  Cowen,  m. 
though*  the  general  doctrine  laid  down  in        (a)  1  Wend.  20.    1  Verm.  Rep.  ISI- 
the  text  is  recognized,  it  is  said  by  the  Anth.  N.  P.  99. 
court  that  the  practice  of  compelling  an        (b)  2  R.  S.  405>  §  71'.    See  Cow«a  ft 
answer,  where  there  is-  napenafl)^,  seeme  Hill's  Notes,  741.    7  Cowen,  174. 
by  the  modem  cases  to  be   gaining       (c)  Cowen  &  Hili^s  Notes,  741,  279. 
ground.    See  also  Moo.  &  Malk.  N.  P.        (d)  2  R.  S.  731,  §  75. 
Rep.  108.    And  on  the  trial  of  a  person 


Digitized  by 


Google 


a.///]  EVIDfiNCE.  403 

5lh.  CoKPBLUNG  ATTBifDANcs  OF  wTTNEssBs.]  There  are  three 
methods  of  compeUing  the  attendance  of  witnesses  in  criminal  cases, 
viz :  by  redjgnizing  thecn  to  appear  and  testify — by  serving  upon  them 
a  writ  of  subpcena  ad  testificandum — or  a  writ  of  habeas  corpus  ad 
testificandum.  Where  the  criminal  proceedings  against  the  defend- 
ant are  instituted  by  a  complaint  before  a  justice  of  the  peace,  the 
justice  is  authorized,  if  there  is  probable  cause  to  believe  the  defendant 
guilty,  to  bind  by  recognizance,  the  prosecutor  and  all  the  material  wi^ 
nesses  against  the  defendant  to  appear  and  testify  at  the  next  court  hav- 
ing cognizance  of  the  offence  and  in  which  the  prisoner  may  be  indicted.(e) 
And  whenever  such  justice  may  deem  it  necessary,  he  may  order  such 
witness  to  enter  into  a  new  recognizance,  with  such  sureties  as  he  shall 
deem  meet,  for  his  appearance  at  such  court. (/)  Infants  and  married 
women,  being  material  witnesses,  may  in  like  manner  be  required  to  pro* 
cure  sureties  for  their  appearance  at  such  court. (g^)  If  any  witness  shall 
refuse  to  enter  into  a  recognizance,  either  with  or  without  sureties,  when 
required  so  to  do,  he  may  be  committed  to  prison  by  the  magistrate  until 
he  shall  comply  with  such  order.  (A) 

Recognizances  for  the  appearance  of  witnesses  thus  taken  by  the  ma- 
gistate  are  to  be  certified  by  him  to  the  court,  at  which  the  witnesses  are 
bound  to  appear,  on  the  first  day  of  the  sitting  thereof  ;(t)  and  if  the  wit- 
nesses do  not  appear,  the  recognizance  may  be  estreated  in  the  manner 
directed  by  statute  ;{k)  or  remitted  and  discharged,  by  order  of  the  prop- 
er  court.(/)  Recognizances  thus  taken  before  a  magistrate  must  be  writ- 
ten, and  subscribed  by  the  cognizors.(m) 

Recognizances  taken  by  coroners  arc  also  to  be  returned  by  them  to 
the  next  criminal  court  of  record  that  shall  be  held  in  the  county,  (n) 

Recognizances  taken  in  open  court,  by  a  court  of  record,  are  to  be  en- 
tered in  the  minutes,  and  the  substance  thereof  read  to  the  person  recog- 
Dized*(o) 

Subpana  ad  testificandum.']  In  cases  where  the  witnesses  are  not 
bound  over  by  recognizance  to  appear  and  testify,  and  the  party  is  not 
certain  that  they  will  attend  voluntarily,  they  may  be  served  with  a  sulh- 
pcma  ad  testificandum.  This  process  is  issued  for  the  c^imdan^,  on  in- 
dictment found,  by  the  clerk,  under  the  seal  of  the  oyer  and  terminer  or 
common  pleas.    For  the  oyer  and  terminer,  it  is  tested  in  the  name  of 


<9. 


2R.  S.709,  §21.  W  Id.  485,6. 

)  Id.  §  22.  Q)  Id.  486,  §  87, 31 

(g)  Id.  §  28.  (m)  Id.  746,  §  24. 

(I)  Id.  1 24.  (n)  Id.  743,  §  8. 

(i)  Id.  §26.  (0)  Id.  746, 1 24. 
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the  circuit  judge ;  for  the  sessicms,  in  the  name  of  the  first  or  eenior  coun- 
ty judge,  on  the  day  it  issues,  and  made  returnable  at  some  day  in  term 
iime.{p)  The  clerks  are  bound  to  issue  subpoenas  gratuitously,  on  de- 
mand of  the  defendant,  as  well  in  vacation  as  in  term  t\me.(q)  Subpoe- 
nas are  issued  for  the  people  by  the  district  attorney,  without  8eal.(r) 

Subpoenas  for  witnesses  may  be  issued  by  courts  of  oyer  and  termi- 
ner, general  sessions,  and  mayors'  courts  to  any  part  of  the  state,  (i) 
And  whenever  it  becomes  necessary  to  send  subpoenas  into  a  foreign 
county  for  witnesses  on  criminal  process,  the  district  attorney  is  author- 
ized to  send  them  to  the  sheriff  of  the  county  in  which  such  witnesses 
reside ;  who  is  to  serve  the  same  without  delay,  and  make  his  return  to 
such  district  attorney.  (^) 

Disobedience  to  every  subpoena  issued  in  a  criminal  case  is  punishable 
in  the  same  manner,  and  upon  the  like  proceedings  as  in  cases  of  subpoe- 
nas, returnable  at  any  circuit  court ;  and  the  person  guilty  of  such  diso- 
bedience is  liable  to  the  party  at  whose  instance  such  subpoena  issued,  in 
the  same  manner  and  to  the  same  extent  as  in  cases  of  subpoenas  in  civil 
suits.(ti) 

The  service  of  a  subpoena  is  to  be  made  as  follows :  The  original  writ, 
under  the  seal  of  the  court  issuing  the  same,  must  be  exhibited  to  the  wit- 
ness, and  a  copy  thereof,  or  a  ticket  containing  its  substance,  delivered 
to  him.(t;) 

The  provisions  of  law  in  civil  cases,  relative  to  compelling  the  attend- 
ance and  testimony  of  witnesses,  their  examination,  the  administration  of 
oaths,  &c.  and  proceedings  as  for  attempts  to  enforce  civil  remedies,  ex- 
tend also  to  trials,  &c.  on  indictments,  so  far  as  applicable.(to) 

Subpcenas  duces  tecum.']  If  any  person  (not  being  the  defendant)  have 
in  his  possession  a  written  instrument  which  may  be  requisite  as  evi- 
dence on  the  trial,  then,  instead  of  the  common  subpoena,  he  must  be 
served  with  a  subpoena  duces  tecum,  commanding  him  to  bring  it  with 
him  and  produce  it  at  the  trial.(a?}  It  is  sued  out  and  served  in  the  same 
manner  as  the  common  subpoena.  Upon  being  served  with  this  subpoena, 
the  witness  must  attend  at  the  trial  with  the  instrument  and  produce  it 
in  evidence,  unless  he  have  some  good  excuse  for  vnthholding  it ;  of  the 
validity  of  which  excuse,  the  court,  and  not  the  witness,  is  to  judge.(jf) 


(p)  2  R.  S.  729,  §  59  to  62.  (v)  2  id.  729,  §  64.  Id.  400,  §  43.   Id. 

)  Id.ib.§69.  636,  §1. 


r)  Id.  ib.  §  63.  M  Id.  400,  §  42. 

t)  Id.  276,  §  1.  (w)  Id.  736.  §  14. 

O  3  id.  391.  .  (X)  Arch.  Cr.  PI.  168. 

(y)  Id.  169.    9  East,  473. 
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It  is  no  excuse  that  the  legal  custody  of  the  instrument  belongs  to  anoth- 
en  if  it  be  in  the  actual  possession  c^the  witnes8.(z)  But  if  it  tend  to 
criminate  himself  ;((i)  or  his  client,  (the  witness  being  an  attorney ;)  (5) 
or  if  it  be  his  title  deed,(c)  the  court  will  not  compel  him  to  produce  it 
If  the  witness,  instead  of  bringing  the  papers,  Sec*  required,  deliver  them 
to  the  opposite  party,  by  whom  they  are  withheld,  the  court  will  allow 
secondary  evidence  of  their  contents  to  be  given,  without  a  notice  to  pro- 
duce the  originals,  (d)  So  where  a  paper  is  held  by  the  attorney  of  a 
third  person,  as  such.(e)  Otherwise,  where  the  court  of  chancery  or- 
dered a  paper  deposited  with  a  party's  attorney,  which  was  ho  part  of 
his  title ;  for  the  party  himself  might  have  been  compelled  to  produce 
iL(/)  The  party's  attorney  cannot  be  compelled  to  produce  a  paper 
against  him  which  was  received  professionally,  though  in  respect  to  an- 
other cause  than  the  one  on  trial.(^) 

As  to  particularity  of  description,  the  general  clause  in  the  subpoena, 
to  produce  all  letters,  papers,  or  documents  touching  or  concerning  the 
matter  in  dispute,  can  hardly  be  relied  on.  The  paper  should  be  de- 
scribed. Such  a  general  notice  to  an  attorney,  given  with  a  view  to 
elicit  a  letter  in  his  hands,  or  lay  the  foundation  of  secondary  evidence 
was  held  insufficient,  in  a  late  case.  (A) 

Habeas  corptis  ad  testificandum.']  If  the  witness  be  in  custody  at  the 
time  of  the  trial,  the  only  way  of  bringing  him  into  court,  to  give  evi- 
dence is  by  habeas  corpus  ad  testificandum,(i)  It  is  provided  by  statute 
that  every  court  of  record  shall  have  power,  upon  the  application  of  any 
party  to  any  suit  or  proceeding,  civil  or  criminal,  pending  in  such  court, 
to  issue  a  writ  of  habeas  corpus  for  the  purpose  of  bringing  before  the 
said  court  any  prisoner  who  may  be  detained  in  any  jail  or  prison 
within  this  state  for  any  cause  except  a  sentence  for  felony,  to  be  exam- 
ined as  a  witness  in  such  suit  or  proceeding,  in  behalf  of  the  party  mak- 
ing the  application.  Every  such  application  is  to  be  verified  by  affida- 
vit and  must  state  the  title  and  nature  of  the  suit  or  proceeding  in  regard 
to  which  the  testimony  of  such  witness  is  desired  ;  and  that  the  testimo- 
ny of  such  witness  is  material  and  necessary  to  such  party  on  the  trial 
or  hearing  of  such  suit,  &c.  as  he  is  advised  by  counsel  and  verily  be- 


(«)  Arch.  Cr.  PI.  U9.    1  East,  473.  (d)  4  Esp.  256. 

1  Camp.  14, 180,  n.    6  Eip.  116.  (e)  1  Car.  &  Payne,  366. 

(a)  See  1  Esp.  106.  (f)  9  Bam.  &  Crew.  288. 

(6)  4  Burr.  1637.  (x)  12  Moore,  520. 

(e)  1  Bam.  &  Cress.  263.    3  Car.  &  (X)  Rjr.  &  Moo.  N.  P.  Ca§.  341. 

Payne,  591.    2  Hogan's  Rep.  272.  (i)  1  PhU.  Ev.  6.    Arch.  Cr.  PI.  169. 
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lieves.    But  if  the  application  be  made  by  the  attorney  general  or  dis- 
trict attorney,  it  is  not  necessary  to  swear  to  such  advice  by  counsel  (i) 

This  writ  may  also  be  allowed  by  the  chancellor,  or  a  justice  of  the  su- 
preme court,  or  any  officer  authorized  to  perform  the  duties  of  such  jus- 
tice.(/) 

It  seems  the  affidavit  on  which  the  application  for  the  writ  is  made 
would  be  sufficient,  even  in  the  cases  specified  by  the  statute,  without 
any  clause  stating  a  willingness  to  attend.  Where  the  party  is  an  actual 
prisoner  there  is  no  reason  why  he  should  not  be  compelled  to  attend.(m) 
But  the  clause  seems  necessary  where  the  witness  is  not  a  prisoner ;  as 
if  he  be  a  seaman  on  board  a  man  of  war ;  or  a  soldier  in  the  army ;  in 
which  cases  he  should  be  served  with  a  subpoena,  (n) 

No  notice  is  necessary  to  be  given  to  the  opposite  party  of  the  appli- 
cation for  this  writ.(o)  The  process  is  complete  when  the  judge  or  of- 
ficer has  endorsed  his  allowance  upon  it.(;)) 

If  the  habeas  corpus  be  allowed  by  an  officer  of  competent  authority 
and  be  not  void  on  its  face  it  is  the  duty  of  the  officer  to  whom  the  same 
shall  be  delivered,  to  obey  and  return  it  according  to  the  command 
thereof,  in  the  ms^mer  and  within  the  time  prescribed  by  law,  under  a 
penalty  of  $500.(5)  And  though  irregularly  or  erroneously  issued  he  is 
bound  to  obey  ;  for  it  will  protect  him  against  an  action  for  an  escape,  (r) 
So,  though  it  do  not  say  to  testify^  if  it  have  equivalent  words,  or  do  not 
directly  specify  a  place  of  return,  if  this  can  be  gathered  from  the  whole 
process  ;  as  if  it  be  returnable  before  a  first  judge,  his  office  shall  be  in- 
tended though  not  mentioned.  And  even  though  the  writ  be  altered 
after  it  issue,  if  this  be  without  the  sheriff's  consent  it  will  still  protect 
him.(5)     So,  if  it  be  issued  collusively.(<) 

A  sheriff  is  bound  by  this  writ  to  bring  up  one  in  execution  in  a  civil 
suit,  on  being  tendered  the  expenses  of  bringing  up  and  returning  the  pris- 
oner.(u)     The  statute  prescribes  the  amount  of  the  sherifi^s  fees,  &c.(v) 

6th.  Witnesses — their  fees  and  expenses.]  The  revised  statutes 
provide  that  it  shall  not  be  necessary  to  pay  or  tender  any  fees  whatever 
to  any  witness  subpoenaed  on  the  part  of  the  people  in  support  of  any 


(k)  2  R.  S.  1159,  §§  1,  2.    See  Gowen        (g)  2  R.  S.  562,  §  20.    5  Cowen,  176. 
.;  Hill's  Notes  to  PhD.  Ev.  18,  for  form        (r)  6  Cowen.  176. 
of  affidavit  («)  Id.  ib. 


(I)  Id.  ib.  §  4.  (t)  18  John.  49. 

(m)  Cowen  &  Hill's  Notes,  18.    2       (u)  5  Id.  357. 

Stark.  £y.  113,  note  (c).  (v)  2  R.  S.  646.    And  they  are  the 

(n)  Id.  19.  same  in  the  courts  of  the  United  States. 

(o)  Conkling's  Pr.  264.  See  3  U.  S.  Uws,  133.    Conk.  Pr.  264. 

(p)  See  form 
Hill's  Notes,  18. 


(p)  See  form  of  this  writ,  Cowen  k 
till'sr 
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prosecution,  or  to  any  ttritness  subpoenaed  on  the  part  of  any  defendant 
in  an  indictment  i  but  stich  witness  shall  be  bound  to  attend  as  if  the  fees 
allowed  by  law  to  witnesses  in  civil  cases  had  been  duly  paid  to  him.(i0) 

But  when  a  witness  attends  the  oyer  and  terminer  or  general  sessions, 
in  behalf  of  the  people,  on  subpcena,  recognizance,  or  on  request  of  the 
public  prosecutor,  from  another  state  or  territory  of  the  United  States, 
or  from  any  foreign  country ;  or  if  such  witness  be  poor,  on  either  fact 
appearing,  the  court  may  by  order  in  its  minutes  direct  the  county  treas- 
urer to  pay  him  such  sum  of  money  as  shall  seem  reasonable,  for  his  ex- 
penses ;  to  be  paid  to  the  witness  or  his  order,  on  producing  a  certified 
copy  of  the  order  of  the  court,  to  the  county  treasurer. (a?) 

7th.  Pbivileoe  of  wrrNBssEs  from  arrest.]  By  the  revised  stat- 
utes it  is  provided  that  persons  duly  and  in  good  faith  subpoenaed  or 
summoned  as  witnesses,  shall  be  exonerated  from  arrest  in  any  civil  suit 
while  going  to  the  place  where  they  shall  be  required  by  such  subpoena 
to  attend,  while  remaining  at  such  place,  and  while  returning  therefrom. 
And  the  court  or  officer  before  whom  any  person  shall  have  been  sub- 
poenaed to  attend  as  a  witness,  shall  discharge  such  witness  from  any 
such  arrest  Every  officer  authorized  to  perform  the  duties  of  supreme 
court  commissioner,  and  the  first  judges  of  the  county  courts  have  the 
like  authority.  Every  arrest  made  contrary  to  these  provisions  is  abso- 
lutely void,  and  shall  be  deemed  a  contempt  of  the  court  issuing  the  sub- 
poena ;  and  the  person  making  the  arrest  shall  be  liable  to  the  witness  in 
damages.  But  no  sheriff  or  other  officer  or  person  shall  be  so  liable  un- 
less the  person  claiming  an  exemption  from  arrest,  shall,  if  required  by 
such  officer  make  an  affidavit  stating:  1.  That  he  has  been  legally  sub- 
poenaed as  a  witness  to  attend  before  some  court  or  officer,  specifying 
such  court  or  officer,  the  place  of  attendance,  and  the  cause  in  which  he 
shall  have  been  subpoenaed ;  and  2.  That  he  has  not  been  subpoenaed 
by  his  own  procurement,  with  the  intent  of  avoiding  the  service  of  any 
process,  (y) 

The  privilege  extends  only  to  an  exemption  from  arrest,  and  does  not 
extend  to  the  service  of  a  summons,  unless  such  service  be  made  in  the 
immediate  presence  of  the  court.(z)  It  is  personal ;  and  if  the  witness 
waives  it  and  willingly  submits  to  custody,  he  cannot  afterwards  object 
to  the  imprisonment  as  unlawful,  (a)  Thus,  if  he  give  a  bond  for  the 
prison  bounds,  it  is  neither  void  nor  voidable ;  the  privilege  is  waived, 


(w)  2  R.  S.  729,  §  65.  (z)  1  Peters'  C.  C.  Rep.  41.    1  Wend. 

(X)  Id.  753,  §§  13,  14,  15.  292. 

(y)  2  R.  S.  402,  3.  (a)  11  Mass.  R.  11. 
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and  cannot  be  set  up  as  a  defence  to  an  action  on  the  bond  after  forfeit- 
ure.(&)    But  gnring  a  bail  bond  is  not  a  waiver.(c) 

The  privilege  does  not  extend  throughout  the  term  at  which  the  cause 
is  marked  for  trial ;  nor  will  it  protect  the  witness  while  engaged  in 
transacting  his  private  business  after  he  is  discharged  from  the  obligation 
of  his  subpoena.  ((2)  But  he  is  protected  while  at  his  lodgings,  as  well  as 
while  going  to  and  returning  from  court(e) 

A  witness  from  another  state  is  entitled  to  the  same  privilege  as  a  citi- 
zen of  the  state  where  the  court  sits.(/) 


1  Peck*f  Rep.  414.  (e)  Id.  387. 

9  Sere.  &  Rawl.  147.  (/)  2  John, 

(d)  4  Dall.  929. 
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CHAPTER  IV. 

£econliars  Xtoninice* 

Wb  have  before  observed  that  it  is  a  general  rule  that  the  best  evi- 
dence must  be  given  of  which  the  nature  of  the  case  will  adroit.  (§-)  Thus, 
if  a  party  intend  to  use  a  deed  or  any  other  written  instrument  in  evi- 
dence, he  ought  to  produce  the  original,  if  in  his  possession.  But  if  the  in- 
strument is  in  the  possession  of  the  other  party,  who  refuses  to  produce 
it  after  a  reasonable  notice,  or  if  it  is  lost  or  destroyed,  (and  in  some  other 
cases,)  secondary  evidence,  which  is  the  best  the  nature  of  the  case  al- 
lows, will  then  be  admitted.(A) 

In  case  the  other  party  refuses  to  produce  an  original  instrument 
which  is  in  his  possession,  and  which  he  has  had  notice  to  produce,  se- 
condary evidence  of  the  contents  will  be  received  without  proof  of  the 
original,  (i)  After  once  refusing  to  produce,  and  obliging  his  opponent  to 
resort  to  secondary  proof,  he  shall  not  be  at  liberty  to  retract,  or,  by  pro- 
ducing the  original  when  it  is  not  wanted,  to  insist  upon  formal  proof  of 
its  execution.(Ac)  And  a  party  refusing,  on  notice,  to  produce  a  paper 
in  his  possession  or  under  his  control,  and  thus  obliging  his  adversary  to 
resort  to  parol  or  secondary  evidence  of  its  contents,  cannot  be  allowed 
to  contradict  the  secondary  evidence  thus  given,  without  producing  the 
paper  itself.  (Q  Indeed,  it  has  been  held  that  a  party  refusing  to  produce 
a  pa[>er  in  his  possession,  called  for  under  a  notice  to  produce,  cannot 
be  allowed  afterwards  to  retract  and  put  in  the  paper,  (m) 

If  the  original  has  been  lost  or  destroyed,  and  two  or  more  parts  have 
been  executed,  the  loss  or  destruction  of  all  the  parts  should  be  proved, 
before  secondary  evidence  of  the  contents  can  be  received  ;(n)  and  the 
original  deed  ought  to  be  proved  to  have  been  duly  executed,  unless 
proof  of  the  execution  would  be  dispensed  with,  if  the  original  itself  were 
produced,  or  unless  the  want  of  the  original  is  occasioned  by  the  default 


Ck)  Ante,  p.  362.  (l)  6  Pick.  18. 

1  PhU.  Ev.  462.  (m)  6  Car.  &  I 

Id.  ib.  (n)  1  PhU.  Er.  462.    8  Pick.  272. 
V 

52 


Ca)  1  PhU.  Ev.  462.  (m)  6  Car.  &  Payne,  626. 

O)  Id.ib.  (n)  IPl"  -       "     ^- 

(ik)  Id.  ib.  Watts,  76. 
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of  the  other  party ;  in  >?hich  case  the  execation  may  reasonably  be  pre- 
sumed against  him.(o)  Thus,  the  act  of  a  party  destroying  a  written  in- 
strument, furnishes  presumptive  proof  ci^f  its  'due  execution  ;  but  before 
this  presumption  can  arise,  the  purport  of  th4  f)aper  destroyed  must  be 
shown  what  it  is  alleged  to  have  been.  In  other  words,  it  must  be  iden- 
tified in  some  way.(/>)  ' 

If  resort  is  had  to  the  handwriting,  in  ord^  to.  establish  the  genuine- 
ness of  a  lost  instrument,  the  witness  must  be  qualified  to  speak  of  the 
handwriting,  the  same  as  if  the  instrument  was  prbduced.(9) 

Secondary  evidence  must,  in  all  cases,  be  i^  itself  competent ;  for  the 
rule  requiring  the  best  evidence  the  circumstances  will  admit,  is  never  so 
far  relaxed  as  to  allow  evidence  to  be  given  which  is  intrinsically  illegal, 
as  hearsay,  for  instance,  merely  because  a  party  happens  to  be  so  unfortu- 
nately situated  that  it  is  the  best  of  which  his  case  is  susceptible,  (r)  And, 
on  the  other  hand,  the  rule  is  not  to  be  extended  to  such  a  rigorous  ex- 
treme as  to  debar  a  party  from  justice,  because, he  originally  neglected 
to  fiimish  himself  with  the  highest  possible  assurance  of  the  disputed 
facts.  For  then  two  witnesses  would  be  better,  than  one ;  a  hundred 
better  than  two,  and  so  on  progressively ;  a  writing  would  be  better  than 
a  parol  contract,  a  deed  better  than  either,  and  a  record  better  than 
aU.(i) 

Nor  docs  the  rule  operate  in  any  case  to  exdude  evidence,  merely  be- 
cause it  is  not  all,  nor  the  most  satisfactory  which  might  be  adduced, 
when  the  evidence  offered  and  that  which  is  withheld  is  all  of  the  same 
general  quality  or  grade  ;{t)  but  in  such  case  it,  in  general,  goes  no  far- 
ther than  to  forbid  that  evidence  which  is  in  its  nature  merely  circum- 
stantial, shall  be  received  when  direct  and  conclusive  evidence  may  be 
had.(ti) 

Notice  to  produce  having  been  given  and  not  complied  with,  or  the 
loss  or  destruction  of  an  instrument,  are  by  nd  means  the  only  circum- 
stances which  will  authorize  the  admission  of  secondary  evidence.  Thus 
if  a  paper  be  on  file  in  a  public  oflice  under  such  circumstances  that  the 
party  can  neither  obtain  it,  or  compel  its  production,  and  it  is  not  made 
the  duty  of  any  person  to  give  out  certified  copies  to  be  used  as  evidence, 


(o)  Id.  ib.    See  3  Hawk's  Rep.  d64.  (r)  Cow  en  &  Hill's  Notes  to  Phil.  £▼. 

Cowen  &  HUPs  Notes,  1220.  540. 

(p)  6  Watte,  288.    See  2  P.  Wms.  720,  («)  Id.  ib.    1  Hayw.  193. 

752.  (0  3  Stark.  £y.  391.    McNaUy's  Er. 

(q)  3  Har.  <t  John.  426.    5  Mart.  Lou.  342. 

Rep.  176.  (u)  4  Havw.  73.    5  6U.  <t  John.  511. 

Cowen  k  HiU's  Notes,  1214. 
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parol  testimony  will  be  received,  (w)  So,  it  seems,  if  the  paper  is  in  an- 
other 8tate.(t^)  So,  if  the  paper  is  in  the  hands  of  a  third  person  under 
such  circumstances  that  the  law  will  not  compel  him  to  produce  it,  sec- 
ondary evidence  will  be  allowed,  (x) 

There  are  four  other  cases  in  which  secondary  evidence  is  admissible 
without  notice  to  produce :  1.  Where  the  instrument  produced,  and  that 
to  be  proved,  are  duplicate  originals.(y)  2.  Where  the  instrument  to  be 
proved  is  itself  a  notice,  as  a  notice  to  quit,  notice  of  dishonor  of  a 
billy  &c.(2)  3.  Where,  from  the  nature  of  the  proceeding,  the  adverse 
party  must  be  aware  that  he  is  charged  with  the  possession  of  the  instru- 
ment, as  in  an  indictment  for  stealing,  or  an  action  of  trover,  for  a  bill  or 
bondy  &c.(a)  4.  Where  the  adverse  party  has  obtained  the  possession 
of  the  instrument  by  fraud,  as  where,  after  the  commencement  of  the 
action,  he  received  it  from  a  witness  served  with  a  subpoena  duces  tecum 
to  produce  it(6) 

The  notice  to  produce  (where  necessary)  must  be  proved  to  have  been 
served  upon  the  party  himself,  or  his  attorney  in  the  cause,(c)  a  reasona- 
ble time  before  the  trial.  Such  time  depends  on  the  circumstances  of  each 
CBae.{d)  A  parol  notice  is  sufficient,  but  a  written  one  is  safer. (e)  The 
notice  must  so  specify  the  instrument  required  as  to  inform  the  party  what 
he  18  to  produce.(/)  And  to  let  in  secondary  evidence,  some  proof  must 
be  given  that  it  is  in  the  opposite  party's  possession ;  but  where  the  instru- 
ment belongs  exclusively  to  the  party  possessing  it,  slight  evidence  will 
sa&ce.{g)  If  a  party  has  not  had  notice  to  produce  an  instrument,  he 
may  object  to  secondary^  evidence  of  its  contents,  though  he  has  the  ori- 
ginal in  court  at  Xh6  trial.  And  neither  party,  it  is  said,  may  inquire  into 
its  contents  merely  because  it  is  there.  (A) 

Loss  of  instrument,  and  search,']  To  let  in  secondary  evidence  of  the 
c^ontents  of  an  instrument  that  has  been  lost,  it  must  be  shown  that  dili- 
gent search  and  inquiries  have  been  made  for  it  in  those  places  and  of 
those  persons  whence  it  could  most  probably  be  procured.  The  degree 
of  diligence  to  be  used  depends  on  the  importance  of  the  instrument,  and 


(v)J  Monro,  632.    7  Pick.  10.    But       (6)  4  E«p^266. 

fl)  dbwen  &  Hill's  Notes,  1215.  (d,  

Ix)  IdAh.    6  Peters,  362.  C,  C.  47,  327. 


see  6Da7,  298.    8  Mart.  287.  (c)  2  T.  R.  201,  n. 

(to)  dowen  &  HU1*8  Notes,  1216.  (cQ  See  1  Stark.  £v.  288.   Ry.  &  Moo. 


y)  6  T.  R.  465.  7  East,  363.  6  Barn.        (e)  1  Camp.  440. 
Cress.  698.  (/)  1  Moo.  C.  C.  341. 

(x)  3  Brod.  &  Bing.  288.    6  Bam.  &       (g)  Z  Camp.  602. 


Or»«.  398.  *  (%)  1  Phil.  Ev.  426.    1  Stark.  Er.  362. 

(a  I  1  Leach,  880.  ^  East,  421.  Russ.    Roicoe's  Cr.  Ev.  3. 
iy.  C.  C.  188. 
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the  particular  circumitances  of  the  case  ;(t)  and  is,  it  seems,  a  question 
for  the  jury,  {h)  Where  the  loss  or  destruction  may  be  ahnost  presumed, 
slight  evidence  of  either  will  sufficc.(/)  Where  the  publisher  of  a  paper 
in  which  a  libel  appeared,  stated  that  he  had  thrown  the  original  aside  as 
useless,  and  believed  it  was  lost  or  destroyed,  it  was  held  sufficient  to  let 
in  secondary  evidence,  (m) 

Parties  and  persons  interested  are  competent  witnesses  in  respect  to 
the  facts  and  circumstances  necessary  to  lay  a  foundation  for  secondary 
evidence. (n)  And  where  one  party  is  sworn  to  prove  the  loss,  the  oppo- 
site party  may  be  examined  to  disprove  it  and  account  for  the  instru- 
ment.(o) 

The  proof  of  loss  or  destruction  must  generally  be  by  witnesses  testi- 
fying under  oath.  Therefore,  it  was  held  erroneous  for  a  justice  to  ad- 
mit secondary  evidence  on  his  own  knowledge  of  the  fact  of  the  loss  of  a 
note.(/)) 

The  loss  may  be  proved  by  the  declarations  of  the  adverse  party,(j) 
or  of  those  under  whom  he  claims  title ;  and  this  as  to  the  latter  even 
though  they  might  be  called  as  witnesses,  (r)  But  in  general,  the  decla- 
ration of  a  person  who  might  be  brought  to  testify  on  the  subject  is  mere 
hearsay,  and  inadmissible.  (5)  Nor  can  a  party  rely  upon  the  naked  de- 
clarations of  a  deceased  person  as  to  his  having  had  the  paper  and  de- 
stroyed it,  be  relied  on  without  search.(0  Rumors  of  the  destruction  of 
an  instrument  stand  upon  the  same  ground.(ti) 

It  is  not  by  any  means  a  matter  of  course  to  let  a  party  in  to  give 
secondary  evidence,  even  where  he  produces  direct  proof  of  the  fact  of 
destruction.  If  the  destruction  was  accidental,  and  occurred  without  his 
agency  or  assent ;  or  even  if  it  was  voluntary  and  his  own  act,  but  yet 
done  under  a  mistake,  so  as  to  rebut  all  idea  of  contemplated  fraud,  infe- 
rior evidence  will  usually  be  allowed,  (u)  Thus,  should  a  party  destroy 
a  paper  under  the  erroneous  impression  that  it  could  be  of  no  further  use, 
he  may  afterwards,  notwithstanding,  prove  its  contents  by  secondary  evi- 
dence, (u;)  Or  should  he  destroy  a  note  on  its  being  paid  in  bank  bills^ 
he  supposing  at  the  time  that  they  were  genuine,  when  in  truth  they 


(»)  Matt.  Dig.  121.  (r)  14  Wend.  619.    8  Curry'g  Lou. 

(k)  4  Bing.  264.  Rep.  207. 

(0  3  Bam.  &  Aid.  296.  («)  4  Hawk's  Rep.  20.    7  Bam.  & 

(m)  7  Eait,  66.  Cress.  620. 

(n)  Cowen  &  Hill's  Notes.  138, 1197,  {t)  2  Adol.  &  Ellis,  156. 

1218.  (u)  8  John.  149. 

(0)  2  R.  S.  406,  §  74.  («)  Cowen  &  Hifl's  Notes,  1216. 

00  10  John.  363.  (to)  9  Wheat  483. 
(9)  6Carr.&P.d91.    10  Mass.  R.  332. 
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were  counterfeit,  the  same  result  would  Ibllow.(x)  So,  should  he  destroy 
one  paper  supposing  it  be  another.(y)  But  a  party  who,  under  no  pre- 
tence of  mistake  or  accident,  voluntarily  destroys  primary  evidence,  to 
prevent  its  being  used  against  him,  or  to  create  an  excuse  for  its  non- 
production,  to  injure  the  opposite  party,  or  for  other  fraudulent  purposes, 
thereby  excludes  himself  from  the  benefit  of  inferior  evidence. (z) 

Copies.']  A  copy,  to  be  sufficient,  must  be  proved  to  have  been  ex- 
amined with  the  original,  and  to  be  a  true  copy.  A  rough  draft  will 
do.(a)  If  taken  with  a  copying  machine,  it  is  not  evidence  without  no- 
tice to  produce  the  original.(6)  When  possession  has  gone  with  a  deed 
many  years,  and  it  is  lost  or  destroyed,  an  old  copy  or  abstract  may  be 
given  in  evidence,  though  not  proved  to  be  true ;  for  it  may  be  impos- 
sible to  give  better  evidence,  (c) 

Where  secondary  evidence  is  offered,  it  must  be  objected  to  in  season, 
or  its  competency  cannot  be  questioned,  (d)  It  has  been  held  too  late  to 
object  after  the  testimony  on  the  side  of  the  party  offering  it  is  closed. 
The  objection  should  be  made  when  the  evidence  is  offered,  so  as  to  af- 
ford the  party  an  opportunity  of  obviating  \t{e) 

The  production  of  a  written  instrument  may  be  superseded  by  an  ad- 
mission in  the  pleadings.(/)  But  the  admission  must  be  very  explicit ; 
if  qualified  by  a  reference  to  the  instrument  when  produced^  its  produc- 
tion is  necessary.  (^) 


(«)  9  Wheat.  487.  (c)  B«U.  N.  P.  541. 

(y)  Id.  487.     See  Dev.  103.  5  Cowen,  {d)  Cowen  &  Hill's  Notes,  1213. 

8,  370.  (e)  6  N.  Hamp.  R.  627,  8,  9.   1  Pick. 

(z)  9  Wheat  483, 7, 596.    5  Conn.  R.  418. 

106,  111.    12  Wend.  173.  (/)  3  Dana,  ^,  7.    2  Anstr.  505. 

(a)  4  Carr.  &  P.  128.  (jg,)  1  Jacob's  Rep.  337. 

(b)  3  Camp.  228.    )Bee  2  Staric.  129. 
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CHAPTER  Y. 

Hresumptnie  XbUience. 

Prbsumpttve  evidence  is  either  violent — ^probable— or  light.  Violent 
presumption  often  amounts  to  full  proof;  as  if  one  be  killed  in  a  house, 
with  a  sword,  and  a  man  was  seen  to  come  out  of  that  house  with  a 
bloody  sword,  and  no  other  man  was  at  that  time  in  the  house.  ProbaUe 
presumption  moveth  little ;  that  which  is  light,  not  at  all.(a)  Proof  that 
stolen  goods,  or  a  part  of  them,  were  found  in  the  house,  or  possession, 
or  on  the  person  of  the  prisoner,  is  presumptive  evidence  of  his  having 
stolen  them,  sufficient  to  warrant  a  conviction  if  it  be  not  repelled.  This 
kind  of  evidence  is  frequently  strengthened  by  other  circumstances,  as 
giving  a  false  account  respecting  the  goods — an  endeavor  to  conceal — an 
attempt  to  prevent  a  search  for  them,  and  the  like. (6)  Where  the  guilty 
knowledge  of  the  defendant  is  the  point  in  issue,  as  where  he  is  charged 
with  uttering  a  forged  note  or  base  coin,  a  series  of  similar  acts  is  pre- 
sumptive proof  of  guilty  knowledge.(c)  The  death  of  a  party  will  be 
presumed  if  he  has  not  been  heard  of  for  seven  ye^rs.{d)  And  the 
death  of  a  party  without  issue  has  been  presumed  after  one  hundred 
years.(e)  Proof  that  a  person  sailed  for  the  West  Indies  two  or  three 
years  ago,  and  that  the  ship  has  not  since  been  heard  of,  is  presumptive 
evidence  of  his  death ;  but  the  time  of  death,  if  material,  must  depend 
upon  the  circumstances  of  the  case.(/)  After  twenty  years  a  legacy 
will  be  presumed  to  be  paid ;  or  a  bond,  unless  kept  alive  by  admissions 
or  payments.  So,  after  twenty  years'  possession  by  the  mortgagee,  a 
mortgagor  will  be  presumed  to  have  abandoned  his  equity  of  redemp- 
tion, (g^) 

The  distinction  between  presumption  and  proof  is  that  the  one  may  be 
false,  but  until  shown  to  be  so  must  be  regarded  as  true ;  that  the  other 


(a)  1  Inst.  6.    3  Black.  Com.  371.  (<0  6  East,  84.    4  Bam.  &  Aid.  430. 

(6)  1  Phil.  £y.  168,  9.  (e)  8  Bam.  k  Cress.  22. 

(c)  1  Camp.  324.    2  Leach,  983,  4.       (f)  1  Starit.  N.  P.  Ca.  121. 
Russ.  &  Ry.  C.  C.  120, 132, 246.    1  Moo.        (g)  Matt  Dig.  124.    8  Dow.  It  Ry. 

a  C.  148.  ,  240. 
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(the  facts  upon  which  it  is  founded  being  admifted)  cannot  be  otherwise 
than  tnie.(A) 

'  All  those  numerous  presumptions  which  stand  for  proof  till  overturned, 
are  of  the  first  class  in  the  above  order,  or  violent  presumptions.  The 
second  class  {  probable  pTemimpiions)  seems  to  embrace  all  those  circum- 
stantial proofs,  the  effect  of  which  is  not  reducible  to  rules,  and  must 
therefore  go  to  a  jury  in  order  to  be  weighed  upon  the  force  of  the  cir- 
cumstances. And  this  seems  to  be  more  properly  denominated  ctrctim- 
st€mtial  evidence,  (t)  ^ 

Presumptive  or  circumstantial  evidence,  of  which  the  jury  are  the  ex- 
clusive judges,  should  be  carefully  distmguished  from  what  the  law  calls 
prima  facte  evidence.  The  latter  is,  in  judgment  of  law^  sufficient  to  es- 
tablish the  fact ;  and  if  not  rebutted,  remains  sufficient.  (Xt) 

As  regards  the  effect  of  presumptive  evidence,  the  rule,  even  in  a  cap- 
ital case,  is,  that  should  the  circumstances  be  sufficient  to  convince  the 
mind,  and  remove  every  rational  doubt,  the  jury  is  bound  to  place  as 
much  reliance  on  these  circumstances  as  on  direct  and  positive  proof; 
for  facts  and  circumstances  cannot  Y\e.{l) 


(A)  2  Ef.  Poth.  329,  No.  16,  §  14.  (k)  6  Petere,  622,  631. 

(i)  Cowen  k  Hill's  Notes  to  Phil.  Ev.       (I)  Per  Livingston,  J.  2  City  HaU  Rec. 
S07.    8  Stark.  478.  143.    1  Wash.  C.  C.  Rep.  372. 
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CHAPTER  VI. 

Vt^uxBuVi  JEWbtntt. 

Hearsay  svidbncb  is  the  deposing  on  oath  to  certain  facts,  which  are 
only  known  to  the  witness  by  the  relation  of  some  other  person,  (a) 

Pedigree^  births^  and  marriages,']  On  account  of  the  great  difficulty 
of  proving  remote  facts  by  living  witnesses,  hearsay  and  reputation^ 
(which  latter  is  the  hearsay  of  those  who  may  be  supposed  to  have 
known  the  fact  handed  down  from  one  to  another,)  have  been  admitted  aB 
evidence  in  cases  of  pedigree.  (6)  Thus,  declarations  of  deceased  mem- 
bers of  a  family  are  admissible  to  prove  relationship,  as  whom  he  mar- 
ried, how  many  children  he  had,  the  time  of  a  marriage,  or  birth  of  a 
child,  and  the  like,  of  which  it  cannot  be  reasonably  presumed  that  bet- 
ter evidence  can  be  procured.(c)  The  declarations  of  a  relative  are  ad- 
missible, notwithstanding  that,  if  he  were  alive,  he  would  stand  in  pari 
jure  with  the  party  in  whose  behalf  such  evidence  is  tendered,  and  would 
have  the  same  rights  to  recover.((2)  But  declarations  of  servants  and  in- 
timate acquamtances  are  not  admissible  to  prove  a  pedigree,  (e)  Nor  is 
a  pauper's  hearsay  evidence  of  the  declarations  of  his  deceased  putative 
father,  as  to  the  birth  place  of  the  pauper  admissible.(/)  The  declara- 
tions of  deceased  persons  as  to  whether  they  were  married,  or  whether 
the  person  in  question  was  borti  before  or  after  marriage,  are  evidence,  (g^) 
Declarations  made  upon  a  point  after  a  suit  or  controversy  has  arisen, 
are  inadmissible.  (&) 

PtMic  or  general  rights.']  A  general  right  may  be  proved  by  tradi- 
tionary evidence ;  ^  particular  fact  cannot(t)  Thus,  what  old  deceased 
persons  had  said  concerning  the  boundaries  between  two  parishes  and 
manors,  was  admitted;  though  they  were  parishioners,  and  claimed 
rights  of  common  which  would  be  enlarged  by  their  declarations,  there 


(a)  2  Hawk.  eh.  4,  s.  46.    RoMoe'i  («)  2  Bing.  86. 

Cr.  Et.  16.    BuU.  N.  P.  2W.  (/)  8  East,  631 

10  East,  120.  (g)  2  Cowp.  61 

PhU.  Ev.  288.  {h)  4  Camp.  40 

Ry.  &  Moo.  N.  P.  Cas.  141.  («)  6  T.  R.  128. 
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not  then  being  any  dispute  as  to  their  right ;  but  not  as  to  particular  facts 
or  transactions.(Ac)  If  the  declarations,  however,  have  been  made  after 
a  controversy  has  arisen  with  regard  to  the  point  in  question,  they  are 
]nadmissible.(/)  It  is  not  necessary,  in  order  to  exclude  the  evidence,  to 
diow  that  the  controversy  was  known  to  the  person  making  the  declara- 
tion, (m)  The  term  controversy  must  not  be  merely  understood  as  signi- 
fying an  existing  8uit(n)  But  it  seems  that  the  commencement  of  a 
controversy  must  be  taken  to  be  the  arising  of  that  state  of  facts  on 
which  the  claim  in  question  is  founded,  without  any  thing  more.(o)  Be- 
fore a  customary  right  can  be  proved  by  evidence  of  reputation,  a  foun* 
dation  must  be  laid  by  showing  acts  of  ownership ;  and  then  what  old 
persons  who  were  in  a  situation  to  know  these  rights  have  been  heard  to 
say  concerning  them,  is  admissible,  (p.) 

Where  hearsay  is  part  of  the  transaction.^  Where  the  inquiry  is  into 
the  nature  and  character  of  a  certain  transaction,  not  only  what  was 
done,  but  what  was  said  by  both  parties,  during  the  continuance  of  the 
transaction,  is  admissible,  as  being  part  of  the  transaction  in  question ;  for 
to  exclude  it  then,  might  exclude  the  only  evidence  the  case  admits  of ;(;) 
as  the  declaration  of  a  party,  of  a  hurt  he  received,  made  immediately 
on  his  receiving  it,  from  an  assault  (r)  In  cases  of  this  nature  it  is  not 
the  relation  of  third  persons  unconnected  with  the  fact,  which  is  receiv- 
ed, but  the  declarations  of  the  parties  to  the  fact,  themselves,  or  of  oth- 
ers connected  with  them  in  the  transaction,  which  are  admitted  for  the 
purpose  of  illustrating  its  peculiar  character  and  circumstances.  («)  Up- 
on this  principle,  in  one  case,  the  declarations  of  a  mob  were  held  admis- 
able.(0 

InterestJ]  Declarations  of  deceased  persons  having  no  interest  in  mis- 
representing, or  who  speak  against  their  own  interest,  have  been  admit- 
ted On  this  ground,  entries  by  a  deceased  rector  or  vicar,  of  the  re- 
ceipt of  ecclesiastical  dues,  are  admissible  for  his  successor,  (ti)  So  en- 
tries by  a  deceased  collector  of  rates,  made  by  him  in  the  book  of  his 
office,  charging  himself  with  the  receipt  of  money,  are  evidence  against 
his  surety  to  prove  his  receipt.(v)    So,  an  entry  made  by  a  deceased 


(0   R0S4 


_  .  East,  881,  n.  1.  (g)  RoMM>e'i  Cr.  Er.  17. 

,.,  Roscoe's  Cr.  Ev.  22.    8  Campb.  (r)  Skin.  402.    6  East,  198.    8  Esp. 

444.    4  id.  415.    2  Selw.  N.  P.  712,  4th  276. 

€d.    11  Price,  180.    2  Conn.  R.  849.    1  (a)  Roicoe's  Cr.  Ey.  20, 21 .    2  Qreea- 

Peters' S.  C.  Rep.  828.    2  Leigh,  665.  leaf,  242. 

(»)  4  Campb.  417.  (t)  21  How.  St.  Tr.  542. 

in)  2  Rufs.  &  Myl.  161.  (u)  MaU.  Dig.  126.    2  Gwill.  A99.    4 

(o)  6  Car.  &  Payne,  552,  per  Alder-  Price,  218. 

son,  B.  («)  8  Brod.  k  Bing.  182. 

(p)  1  Blaule  &  Sel.  687. 
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collector  of  taxeg^  in  his  own  private  book,  whereby  he  charged  himself 
with  the  receipt  of  sums  of  money,  was  admitted  against  his  surety, 
though  the  parties  who  paid  them  were  alive^  and  might  have  been  call- 
ed, (u^)  Entries  made  by  a  former  steward  of  a  manor,  in  his  day  bool^ 
or  in  a  book  signed  by  him,  of  receipts  of  sums  of  money  for  trespa^wes 
coi^mitted  upon  the  place  in  question  have  been  holden  good  evidence  to 
prove  soil  and  freehold;  for  the  steward  charged  himself. (x)  So,  the 
books  of  a  deceased  attorney,  who  had  made  an  entry  therein  of  having 
prepared  certain  writings,  with  his  chai^,  and  al^o  an  entry  of  pay- 
ment, were  admitted  to  prove  the  fact  of  surrender  of  an  interest  in  an 
e8tate.(y)  So,  an  attorney's  entry,  by  himself,  of  charges  for  making  a 
lease,  and  an  entry  of  payment,  were  admitted  to  prove  that  the  real  time  of 
its  execution  was  different  from  its  actual  date.(2)  So  a  written  memo- 
randum  by  a  deceased  man-aiidwife,  of  a  delivery,  and  an  entry  of  pay- 
ment therefor,  was  admitted  in  evidence  upon  an  issue  as  to  the  child's 
age.(a) 

What  a  man  writes  or  says  for  himself  cannot  be  evidence  of  his  right, 
nor  of  the  right  of  his  representative  claiming  in  his  place.  Possibly 
length  of  time  may  vary  it ;  otherwise  it  cannot  be  more  evidence  for  his 
representative  than  for  himself.  (6) 

Tides  of  office^  4^.]  Upon  a  collateral  issue,  common  reputation  is 
sufficient  proof  that  such  a  man  was  justice  of  the  peace,  baronet,  or  the 
like,  without  showing  the  commission,  or  letters  patent,  (c)  And  as  to 
justices  of  the  peace,  peace  officers,  constables,  &c«  it  is  sufficient  to 
prove  that  they  acted  in  those  characters,  without  producing  their  ap- 
pointments. ((2)  So  in  an  indictment  for  disobeying  a  justice's  order,  it 
was  held  unnecessary  to  produce  the  commission  of  the  peace  to  show 
that  he  was  a  justice.(e)  And,  in  general,  where  a  party  assumes  a 
particular  character,  proof  of  that  fact  will  suffice  as  against  him.(/) 


10  Bam.  &  Creii.  317.  (&)  2  Bam.  k,  Adol.  185. 

4  T.  R.  514.  (c)  Tr.  Per  Pais,  847.    10  Wend.  854. 

2  Str.  1129.  (<0  1  Le>^h,  581, 381  a.    4  T.  R.  366. 

Ix)  15  Eait,  83.  («)  1  Nol.  P.  L.  598. 

(a)  10  id.  109.  (/)8T.R.685. 
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CHAPTER  VII. 

Confessions  are  of  two  kinds.  First,  where  the  prisoner,  being  indict- 
ed either  for  a  felony  or  a  misdemeanor,  confesses  to  the  indictment  at 
the  trial ;  and  these  confessions  are  either  express  or  implied. 

Ao  express  confession  is  where  a  defendant  pleads  guilty,  and  thereby 
directly  confesses  the  crime  with  which  he  is  charged ;  and  this  is  the 
highest  conviction  that  can  be.  (a) 

An  implied  confession  is  where  a  defendant,  in  a  case  not  capital, 
doth  not  directly  own  himself  guilty,  but  in  a  manner  admits  it  by  yield- 
ing to  the  mercy  of  the  court,  and  desiring  to  submit  to  a  small  fine, 
which  submission  the  court  may  accept,  without  putting  him  to  a  direct 
confession. (6)  And  in  trifling  personal  injuries,  the  prosecutor  and  de- 
fendant frequently  settle  the  charge  in  private,  and  the  latter  comes  into 
court  and  pleads  guilty,  and  upon  proving  a  general  release  from  the  for- 
mer, submits  to  a  small  fine  for  his  breach  of  the  peace,  (c) 

Secondly,  where  the  defendant,  upon  his  examination  before  a  justice 
of  the  peace  on  a  charge  of  felony  or  misdemeanor,  admits  either  his 
guilt,  or  any  fact  which  may  tend  to  prove  it  at  the  trial,  or  admits  such 
guilt  or  fact  to  any  other  person. 

Must  be  voluntary.]  All  confessions,  whether  at  the  trial  or  before, 
to  be  admissible,  must  be  free  and  voluntary.  A  free  and  voluntary  con- 
fession of  guilt  made  by  a  defendant,  whether  before  a  magistrate  or 
otherwise,  if  duly  made  and  satisfactorily  proved,  is  generally  sufficient 
to  warrant  a  conviction,  without  any  corroborative  evidence. (d)  It  has 
been  decided  in  this  state,  however,  that  evidence  of  confessions  alone, 
aosupported  by  corroborating  facts  and  ch*cumstances,  is  not  sufficient 
to  convict.    There  must  be  proof  aliunde  of  the  corpus  delictif  although 

(a)  2  Hawk.  eh.  31, 1. 1.  1  Chit.  Cr.        (d)  Rum.  k  Ry.  C.  C.  506,  509,  440, 

l^dS,  481.    Dyer,a04.   «StTr.58.   2  Leach, 

(6)  Id.  ib.  §  3.  554,  311,  d. 
(c)  Dick.  Seii.  156. 
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such  proof  Deed  not  be  conclu6iTe.(e)  If  it  appear  that  the  defendaot 
was  induced  by  promises  of  favor,  by  menaces,  or  undue  terror,  it  shall 
not  be  received  in  evidence  against  him.(/)  Thus,  evidence  of  a  con* 
fession  made  to  a  magistrate  previous  to  examination,  on  the  declaration 
of  the  magistrate  that  it  would  be  better  for  the  accused  to  make  a  full 
confession,  is  not  evidence,  (g-)  Or,  even  if  a  confession  be  procured  by 
a  threat  to  take  the  defendant  before  a  magistrate  if  he  does  not  give  a 
satisfactory  account  ;(A)  or  if  it  be  said  « tell  me  where  the  things  are 
and  I  will  be  favorable  to  you  ^(t)  or,  "I  only  want  my  money,  and  if 
you  will  give  me  that,  you  may  go  to  the  devil  if  you  please ;"  upon 
which  the  defendant  took  part  of  the  money  from  his  pocket,  and  said  it 
was  all  he  had  leil  of  it.  (A)  In  all  these  cases  the  confession  is  inadmis- 
sible, and  so  is  a  confession  made  with  a  view  and  under  a  hope  of  being 
thereby  allowed  to  turn  state'^  evidence.(Z)  Where  a  prisoner  was  told 
by  one  who  came  to  assist  the  constable,  that  it  would  be  better  for  him 
to  confess,  but  on  being  examined  the  following  day,  the  magistrate  frc* 
quently  cautioned  him  to  say  nothing  against  himself,  yet  he  confessed 
before  the  magistrate,  it  was  held  clearly  admissible  ;(m)  and  so,  if  after 
the  magistrate's  caution,  he  confesses  to  the  constable,  who  previously  ad- 
vised him  to  confess.(/i)  So,  if  persons  having  nothing  to  do  with  tiie 
apprehension,  prosecution,  or  examination  of  the  prisoner,  advise  him  to 
confess,  this  is  no  ground  fur  excluding  a  subsequent  confession  made  to 
another.(o)  When  once  a  confession  under  influence  is  obtained,  how- 
ever, a  presumption  arises  that  a  subsequent  confession  of  the  same  na- 
ture flows  from  the  like  influence,  and  such  presumption  ought  to  be  over- 
come before  the  confession  can  be  given  in  evidence. (/>)  And  it  has 
been  lately  held  that  where  a  promise  or  threat  has  been  held  out,  it  will 
always  exclude  the  statement  made  to  the  same  pet  son. {q) 

To  exclude  a  confession  made  under  the  influence  of  a  promise  or 
threat,  the  promise  and  threat  must  be  of  a  description  which,  it  may  be 
presumed,  would  have  such  an  eflbct  on  the  defendant's  mind  as  to  in- 
duce him  to  confess.(r)  And  if  a  confession  be  obtained  by  undue 
means,  any  statement  made  under  the  influence  of  that  impression  can- 
not be  received.(^)     But  although  the  original  confession  may  have  been 


(e)  16  Wend.  63.    15  id.  147.  (n)  Id.    Stark.  Ev.  2350. 

(/)  2  Hale,  285.  (o)  Russ.  It  Ry.  C.  C.  153.    1  Car.  & 

(g)  15  Wend.  231.    2  East,  P.  C.  659.  Payne,  97, 129. 

(A)  1  Leach,  291.  (p)  4  Halst.  Rep.  163. 

(t)  Id.  290,  n.  (q)  4  Car.  It  Payne,  543. 

(k)  Rugs.  It  Ry.  C.  C.  152.  (r)  Id.  ib. 

(0  2  Leach,  559.    2  Stark.  Ev.  23.  ($)  2  East's  P.  C.  658.    4  Car.  $l 

(m)  1  PhU.  Et.  115.  Payna,  389,  570.    1  PhU.  Ev.  104. 
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obtained  by  improper  means,  subsequent  confessions  of  tiie  same  or  of 
like  facts,  may  be  admitted  if  the  court  believe,  from  the  length  of  time 
intervening,  from  proper  warning,  or  from  other  circumstances,  that  the 
delusive  hopes  or  fears  under  the  influence  of  which  the  original  confes- 
non  was  obtained,  were  entirely  dispelleU.(<) 

The  inducement,  however,  must  relate  to  a  temporal  benefit ;  for  hopes 
which  refer  to  a  future  state  only  are  not  within  the  principle  which  ex- 
cludes confessions  obtained  by  improper  influence.  Thus,  where  a  pris- 
oner was  warned  by  a  clergyman  not  to  add  sin  to  sin  by  attempting  to 
dissemble  with  Grod,  and  that  it  would  be  important  to  confess  his  sins 
before  God  ;  and  the  prisoner  afterwards,  with  religious  views,  confess- 
ed to  the  jailer  who  had  previously  warned  him  of  the  probable  conse- 
ipiences  of  confessing,  it  was  held  rightly  received  in  evidence.(u) 

Where  a  confession  was  improperly  obtained,  both  it  and  evidence  of 
acts  done  by  the  prisoner  in  consequence,  towards  discovering  the  prop- 
erty, were  held  inadmissible,  (t?)  Yet  any  discovery  made  in  conse- 
quence of  any  such  confession,  or  act  of  the  defendant,  if  confirmed  by  the 
finding  of  the  property,  will  be  admitted. (u?)  Thus,  if  a  man  through 
promise  of  favor,  confess  that  stolen  goods  are  in  such  a  room  in  his 
house,  and  they  are,  in  consequence,  found  there,  although  such  a  con- 
fession cannot  be  received,  yet  it  may  be  proved  that  in  consequence  of 
something  which  the  witness  heard  from  the  defendant,  he  found  the 
goods  in  the  defendant's  house.(x)  And  it  seems  that  declarations  of  the 
defendant  accompanying  the  acts  may  be  received  in  evidence,  though 
the  confession  itself  is  inadmissible,  (y)  But  it  is  no  objection  that  the 
confession  was  elicited  by  questions,  if  no  undue  influence  is  used.(t) 
And  declarations  made  by  the  defendant  as  a  witness  under  compulsory 
process  were  holden  to  be  admissible  against  him  upon  an  indictment.(a) 
It  is  no  objection  to  the  admissibility  of  a  confession  that  it  was  made 
under  a  mistaken  supposition  that  some  of  the  defendant's  accomplices 
were  in  custody ;  even  though  such  supposition  were  created  by  artifice, 
with  a  view  to  obtain  the  confession. (6) 

A  confession  before  a  magistrate,  if  taken  down  in  writing  at  the  time, 
should  be  produced  and  proved  by  the  magistrate  or  his  clerk,  to  have 
been  duly  taken,  (c)    And  upon  clear  and  satisfactory  evidence  it  will  be 


(I)  4  Halst.  Rep.  163.  (y)  Russ.  &  Ry.  C.  C.  151. 

u)  1  Moo.  C.  C.  186.    Car.  C.  L.  61.        («)  1  Moo.  C.  C.  432.    Ry.  &  Moo. 


.Si 


&.  p.  221. 

(v)  Rus8.'k  Ry.  C.  C.  492.  (a)  2  Stark.  366.    4  Camp.  10. 

(10)  Id.ib.  h)  1  Pbil.  Et.  104. 

xS  2  East's  P.  C.  65a    1  Leaoh,  (c)  2  Hawk.  eh.  46,  s.  8.    1  Lsacb* 

,263,  265  D.    9  Pick.  496.  240,248.    1  Hale,  565. 
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competent  to  prove  aomethiiig  said  by  tbe  defendant  beyond  what  is  ta- 
ken down  before  tbe  magistrate,  (if)  A  prisoner's  confession,  if  no^  re* 
duced  to  writing,  may  be  given  in  evidence  against  him*  and  a  fortiori^ 
if  reduced  into  writing,  though  not  signed  by  him.(e) 

Confessions  to  other  persons  than  magistrates,  if  in  writing,  must  be 
proved  in  the  same  manner  as  any  other  written  instrument.  If  by  pa* 
rol,  they  are  to  be  proved  by  parol  evidence  of  some  person  who  beard 
them. . 

In  all  cases,  the  whole  of  the  confession  should  be  given  in  evidence ; 
for  It  is  a  general  rule  that  the  whole  of  the  account  which  a  party  gives 
of  a  transaction  must  be  taken  together;  and  his  admission  of  a  fact  dis- 
advantageous to  himself  shall  not  be  received,  without  receiving,  at  the 
same  time,  his  contemporaneous  assertbn  of  a  fact  favorable  to  htm,  not 
merely  as  evidence  that  he  made  such  assertion,  but  admissible  evidence 
of  the  matter  thus  alleged  by  him  in  bis  discharge.  (/) 

A  man's  confession  is  only  evidence  against  himself,  and  not  against 
bis  accomplices  ;{g)  although  made  in  the  hearing  of  the  accomplice, 
who  did  not  deny  it.(A) 

Confessions  made  to  certain  classes  of  people  cannot  be  given  in  evi^ 
dence  against  the  defendant,  on  the  ground  that  they  are  privileged  com- 
munications. Such  are  statements  made  to  counsel,  solicitors  and  at- 
tomies,  interpreters,;  agents,  clerk8,(t)  cleigymen  and  physiciaii8.(A) 
The  privilege  of  pot  being  examined  on  such  subjects  is  the  privilege  d* 
the  client  and  not  of  the  attorney  or  counsel,  and  it  never  cease8.(2)  If 
the  client  waives  the  privilege,  however,  the  witness  may  be  ezamin* 
ed.(m)  But  the  privilege  is  confined  to  communications  made  to  the  at* 
torney,  clergyman,  physician^  &c.  in  his  professional  character  ;(n)  and 
if  admissions  are  made  to  a  clergyman,  they  must  be  made  in  the  course 
of  discipline  enjoined  by  his  church,  or  they  may  be  given  in  evi- 
dence.(o) 

Effect  (f  confession.']  When  the  defendant  in  open  court  confesses 
that  he  is  guilty  of  the  offence  with  which  he  is  charged  in  the  indicts 
ment,  a  trial  is  unnecessary,  and  the  court  may  immediately  proceed  to 
award  judgment.  (/>)    The  courts  are  usually,  however,  very  backward 


((0  1  Moo.  C.  C.  231.  (*)  2  R.  S.  406.  §§  72,  73. 

(«)  2  Leach,  682.  (l)  10  Mod.  40.    BuU.  N.  P.  284. 

(/)  4  Taant  245.    2  Brod.  &  Bmg.       (m)  Rj.  &  Moo.  N.  P.  C.  390. 

294.    4  Car.  &  P.  221.  (n)  2  Rum.  on  C5r.  614.  13  Weod.  312, 

(g)  1  Hale,  585.    2  Hawk.  ch.  46,  s.    8  R.  S.  406,  §  73. 

8.    2  Ru88.  on  Or.  652.  (o)  13  Wend.  312. 

(h)  3  Stark.  Rep.  33.  (p)  Arch.  Cr.  PI.  121. 

(i)  2  Rum.  on  Or.  209,  &c. 
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in  receiving  and  recording  such  a  confession,  and  will  generaUy  advise 
the  defendant  to  retract  it  and  plead  to  the  indictment.  (9) 

A  free  and  voluntary  confession  of  guilt  made  by  a  defendant,  wheth- 
er under  examination  before  magistrates  or  otherwise,  if  duly  made  and 
satisfactorily  proved,  is  sufficient  at  once  to  warrant  a  conviction,  with- 
out any  corroborative  evidence  aiiunde.{  r)  But  this  must  be  under- 
stood of  a  direct  and  positive  confession ;  for  admissions  by  implication 
are  not  entitled  to  the  same  weight.(«)  The  confession  of  an  infant  is 
competent,  but  the  jury  should  be  particularly  careful  in  weighing  \L(f)' 
A  boy  of  twelve  years  and  five  months  old  may  be  convicted  on  his  own 
confession,  and  executed.  Capacity  to  commit  a  crime,  necessarily  sup- 
poses capacity  to  confess  it.(u)  Confessions,  however,  ought  always  to 
be  received  with  caution.(i;)  And  Sir  William  Blackstone  observes  that 
hasty,  unguarded  confessions,  made  to  persons  having  no  authority,  even 
in  cases  of  felony  at  the  common  law,  are  the  weakest  and  most  suspi- 
cicNis  of  all  testimony ;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favor,  or  menaces ;  seldom  remembered  accurately,  or  re- 
ported with  due  precision ;  and  incapable  in  their  nature  of  being  dis- 
proved by  other  negative  evidence*  (u))  These  remarks  of  the  learned 
judge  are  no  less  sound  than  humane,  and  we  commend  them  to  the  at- 
tentive consideration  of  magistrates  and  judges  in  all  cases ;  but  more 
especially  in  cases  where  infants  are  brought  before  them  for  examina- 
tion or  triaL 


(q\  2  Hale^225. (f)  2  Ajkin's  Rep.  209 

Umcc 
LeaclC  554!  ^ikit  see  witer419.*"  *^     ^       ^w)  4  BUck.  Comm.  869. 


Arch.  Cr.  PI.  121.    5  Halst  168.        (u)  5  Haltt.  16i    1  South.  246. 
-    -  -        '  '     -  -     City  Ball  ~       — 

(t,)6\ 
(10)4: 


Roscoe'f  Cr.  Et.  28.    Rum.  k,  R7.  C.  C.    City  Hall  Rec.  177 

506,  9,  440,  481,  204.    6  St  Tr.  58.    2        (o)  6  Wend.  268.    1  id.  625. 


(<)  Id.  ib 
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Of  the  office  of  JfiuUce  of  the  Peace;  mmd  of  tbe  Jnrisdio- 
tioii,  Bat|r,  and  Antliorltjr  of  Jfuticet  of  tbe  PeacCf  in  Chrlm- 
inal  Caiet. 


I.  Of  the  office  of  justice  of  the  peace. 
11.  JarisdictioD. 
III.  Their  duty  and  authority. 


CHAPTER  !• 

m  tht  $Mtt  of  3viMitt  of  the  W^tutz- 

Ist  Its  ifATUBB.]  Justices  of  the  peace  were  originally  mere  con- 
servators of  the  peace,  and  had  no  civil  jurisdiction.  In  this  state  a  two 
fold  authority  is  incident  to  the  office :  viz.  a  power  to  try  civil  causes 
where  the  sum  in  controversy  does  not  exceed  one  hundred  dollars,  and 
in  addition  to  their  common  law  authority  as  conservators  of  the  peace, 
a  criminal  jurisdiction  in  the  cases  prescribed  by  statute.  Before  the  in- 
stitution of  justices  of  the  peace,  officers  were  appointed  for  preserving 
and  maintaining  the  public  peace  who  were  called  conservators,  war- 
dens, or  keepers  of  the  peace,  till  the  statute  of  34  Ed.  3,  ch.  1  (which 
gave  them  the  power  of  trying  felonies,)  when  they  acquired  the  more 
honorable  appellation  of  justices.  The  office  of  justice  of  the  peace  is 
one  of  great  antiquity.  It  has  had  an  existence  in  England  for  a  period 
of  nearly  five  hundred  years,  and  in  this  state,  under  dijBTerent  titles,  and 
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with  a  jurisdiction  more  or  less  extensive  for  more  than  a  century  and  a 
half.(a) 

2d.  Of  the  qualifications  for  the  office.]  As  the  office  is  one  of  great 
antiquity,  so  it  is  one  of  great  inoportance ;  and  shoald  be  filled  only  by 
those  who  are  well  informed,  honest,  and  fearless.  In  the  language  of 
Dalton,  an  ancient  writer,  justices  should  have  **  stout  and  upright  hearts, 
and  clean  and  uncorrupted  hands,"  not  fearing  to  ofiend,  nor  lending 
themselves,  or  their  office,  to  evil  minded  persons,  but  holding  the  balance 
even  between  the  parties  and  the  public.  Besides  their  civil  jurisdictioii, 
(of  which  it  is  not  our  purpose  here  to  speak,)  the  powers  conferred 
upon  justices  of  the  peace  under  the  acts  respecting  proceedings  to  pre- 
vent the  commission  of  crimes,  the  arrest  and  examination  of  offenders 
of  every  grade,  and  as  members  of  courts  of  special  sessions,  and,  in  some 
cases,  of  the  general  sessions,  are  of  a  nature  too  serious  to  be  confided 
to  the  ignorant,  or  the  dishonest.  The  ancient  English  statutes  required 
that  justices  of  the  peace  should  **  be  of  the  best  reputation,  and  most 
worthy  men  in  the  county.**  "  And  because,  contrary  to  these  statutes, 
men  of  small  substance  had  crept  into  the  commission,  whose  poverty 
made  them  both  covetous  and  contemptible,"  another  statute  required 
that  no  justice  should  be  put  in  the  commission  unless  he  bad  lands  to 
the  value  of  £20  per  annum.(&)  The  only  qualification  for  the  office 
which  the  statute  requires,  in  this  state,  besides  taking  the  oath  of  office, 
is  that  the  justice  must  reside  in  the  county,  and  be  an  elector  of  the 
town,  for  which  he  is  chosen,  (c) 

3d.  Justices  how  chosen^  or  appointed,]  There  are  at  least  four  jus- 
tices of  the  peace  in  each  town,  who  are  divided  into  four  classes,  one 
of  whom  is  to  be  elected  by  ballot  annually,  at  the  town  meeting,  in  the 
manner  prescribed  by  statute.  (J)  In  the  cities  the  number  varies,  (e) 
The  clerk  of  every  town  meeting  at  which  an  election  for  justice  of  the 
peace  shall  have  been  had,  shall,  withm  ten  dlays  thereafter,  transmit  to 
the  clerk  of  his  county  a  certificate  of  the  result  df  such  election,  under 
bis  hand,  which  shall  be  evidence  of  the  facts  therein  6srtified.(/) 

Justices  may  also  ih  some  cases,  be  appointed  in  a  diflbrent  manner. 
Thus,  it  is  provided,  by  statute,  that  in  case  of  a  vacaticyJn  the  dffice  of 
justice,  by  resignation,  death,  or  by  tlie  neglect  of  the  town  to  elect  one 
at  its  annual  towh  meeting,  any  three  justices  of  the  town  may  appobit'a 


(a)  Davii'   Just.   1.     Cowen's   Tr.  (d)  Id.  110,  §  35.    Id.  832,  §  4.    Id. 

Pref.  1.  336,  387,  §  11,  2d  ed. 

(6)  4  Black.  Com.  8^.  (•)  Id.  97. 

(c)  Sm  1  R.  8. 101,  §  12.    Id.  345,  §  (/)  Id.  887,  §  12. 
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justice,  by  warrant  under  their  hands  and  seals.  And  the  person  so  ap- 
pointed shall  hold  such  office  until  another  person  is  chosen  or  appointed 
in  his  place,  and  shall  have  the  same  powers  and  be  subject  to  the  same 
duties  and  penalties  as  if  he  had  been  duly  chosen  by  the  e]ectors.(^) 

4th.  Oath  of  office,']  Justices  of  the  peace  are  to  take  the  oath  of 
office  prescribed  by  statute,  before  the  clerk  of  the  county  for  which 
they  shall  have  been  elected  or  appointed,  at  any  time  after  their  election 
or  appointment,  and  before  the  fifteenth  day  of  January  next  succeeding. 
And  whenever  one  or  more  justices  shall  be  elected  in  any  town  to  sup- 
ply a  vacancy  or  vacancies,  at  the  time  existing,  or  in  any  new  town, 
they  may  take  the  oath  of  office  and  forthwith  enter  upon  the  duties 
thereof.  (A)  Which  oath,  duly  certified  by  the  county  clerk,  is  to  be  de- 
posited in  his  office,  within  the  time  required  by  law.(l)  Justices  exe- 
cut'mg  any  of  the  duties  or  functions  of  their  office  without  having  taken 
and  subscribed  such  oath,  forfeit  their  office,  and  are  to  be  deemed  guilty 
of  a  misdemeanor,  punishable  by  fine  or  imprisonment. (t)  But  the  acts 
of  a  justice  of  the  peace,  who  has  not  duly  qualified,  are  not  absolutely 
void  ;  and,  therefore,  persons  seizing  goods  under  a  warrant  of  distress 
signed  by  a  justice  who,  had  not  taken  the  oath,  are  not  trespassers, 
though  the  magistrate  be  liable  to  the  penalty,  and  to  be  indicted.(&) 

5th.  Tenure  of  the  office.]  Persons  elected  to  the  office  of  justice  of 
the  peace  shall  enter  upon  the  duties  of  their  respective  offices  on  the 
first  day  of  January  next  succeeding  their  election ;  and  in  case  more 
than  one  justice  is  elected  in  any  town  at  the  same  election,  their  term 
of  office  shall  be  determined  by  lot,  in  the  manner  provided  by  law,  be- 
fore the  commencement  of  such  tcrm.(2)  But  justices  elected  to  supply 
vacancies,  or  in  any  new  town,  may  take  the  oath  of  office,  and  forth- 
with enter  upon  the  duties  thereof.(m)  Each  justice  holds  his  office  for 
four  years,  except  when  elected  to  fill  a  vacancy,  or  on  the  erection  of  a 


109, 


(g)  Id.  847,  §  40,  45.  2.  Give  none  aduice  in  any  cause, 

k)  1  R.  S,  119,  §26,  2d.  ed.     See  id.  ^bat  you  before  depends  : 

-^  J,  §  23,  form  of  the  oath.    The  form  3.  Your  sessions  hold,  as  sUtutet  bid : 

of  the  oath  taken  by  ju«ttce«  of  the  peace  ,  *5«  forfeits  that  befeU, 

in  aocient  Umet,  is  given  in  the  dog-  4.  See  entred  well  and  then  estreat 

grel  verse  of  the  penod,  by  Mr.  Lam-  .  ^r!^  •^'l^*  ?^lTfr»" '   • 

Sard  in  his  <' Eirbnarcha,  or  office  ^bvQuI^T^^^ 

fJt^  -^^^"^1  ^*''''*'.'  published  in  6.  L  .end  p«^t  to  partie%elfe. 

1602.     It  18  worA  preserving,  as  a  htera-  but  to  indifferent  wight."    (Lamb.  p.  51.) 

Tj  cunosity.    "  This  oath  of  the  office,"  ^\\  j^j,  ib.  §  27. 

Mr.  L.  observes,  *'consisteth  of  five  ar-  /{\  i^  lyi   §  34^ 

tides,  which  (for  memories'  sake)  I  have  (^)  3  ^^^[  ^  ^I'^j^  266. 

seen  expressed  in  these  five  verses  fol-  >/)  1  R.  s.  2d  ed.,  337,  §  13. 

l^'T^'     11     K»«       K     A  (m)  Id.  103,  §62. 
1.  Doe  equall  rifrht  to  rich  and  poore, 

as  WH  and  Law  extends : 
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new  town.(n)  Whenever  a  new  town  shall  be  erected,  an  election  for 
justices  therein  shall  be  held  at  the  next  general  election  thereafter,  un- 
less a  special  election  shall  be  directed  by  law.  If  there  be  one  or  more 
justices  then  residing  in  such  new  town,  they  are  to  be  deemed  justices 
thereof,  and  shall  hold  their  offices  according  to  their  respective  classes ; 
and  only  so  many  justices  shall  be  chosen  as  shall  be  necessary  to  com- 
plete the  number  of  four  for  such  town.(o)  The  statute  points  out  the 
manner  in  which  the  classes  and  term  of  office  of  justices  in  a  new  town 
shall  be  determined.(p)  When  two  or  more  persons  are  elected  to  the 
office  of  justice  at  any  annual  town  meeting,  one  of  whom  shall  be  an 
incumbent  of  the  office  for  a  term  not  then  expired,  such  incumbent  shall 
be  deemed  elected  for  the  regular  term  of  four  years.  Whenever,  at 
any  town  meeting,  except  the  first  election  in  a  new  town,  two  or  more 
justices  are  to  be  elected,  the  statute  prescribes  the  method  in  which  the 
person  intended  to  be  elected  for  the  regular  term  of  four  years,  shall  be 
designated.(9)  And  where  one  person  shall  have  been  elected  for  the 
regular  term,  the  other  person  or  persons  elected  justices  shall  be  deemed 
elected  to  fill  the  existing  vacancy  or  vacancies ;  and  in  case  of  more  than 
one  existing  vacancy,  the  classes  of  the  persons  elected  to  fill  the  same 
are  to  be  determined  by  lot  within  the  time  and  in  the  manner  prescribed 
by  law.(r)  It  has  been  decided  that  the  legislature  has  no  power  to 
shorten  the  constitutional  term  of  office  of  a  justice  of  the  peace  ;  and 
that  this  cannot  be  done  indirectly  by  the  erection  or  division  of  counties. 
Where  a  town  is  transferred  from  one  county  to  another,  or  a  new  coun- 
ty is  made  out  of  several  towns,  the  justices  of  those  towns  continue  to 
hold  their  offices  as  justices  of  the  town  or  towns  in  the  new  county.  (1) 

6th.  W/ien  to  become  vacant]  The  office  of  a  justice  of  the  peace 
may  become  vacant  before  the  expiration  of  the  term  for  which  he  was 
elected,  by  the  happening  of  cither  of  the  following  events:  1.  His  re- 
fusal or  neglect  to  take  the  oath  of  office  within  the  time  required  by 
statute  ;  2.  By  the  decision  of  a  competent  tribunal  declaring  his  elec- 
tion or  appointment  void ;  3.  By  his  death  :  4.  By  his  resignation  ;  5.  By 
his  removal  from  office ;  6.  By  his  conviction  of  an  infamous  crime,  or  of 
any  ofience  involving  a  violation  of  his  oath  of  office  ;  or  7.  By  his  ceas- 
ing to  be  an  inhabitant  of  the  town  for  which  he  was  chosen  or  ap- 
pointed. («) 

The  office  may  be  resigned,  on  application  to  any  three  justices  of  the 


(n)  Id.  101,  §  41.  (r)  Id.  338,  §  19. 

(0)  Id.  §§  43,  44.  (1)  6  Cowen,  642 ;  S.  C.  9  id.  640. 

(p)  Id.  102,  §§45,  46,  47.  («;  1  R.  S.  112,  §37. 

(9)  Id.  387,  §  14  to  18. 
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peace  of  the  towp  in  which  the  justice  resides ;  and  on  suflkient  cause 
being  shown  to  them,  they  may  accept  such  resignation.  (^) 

Justices  of  the  peace  may  be  removed  by  the  judges  of  the  county 
courts.  But  a  justice  cannot  be  removed  until  he  has  had  notice  of  the 
charges  made  against  him,  nor  until  an  opportunity  be  given  him  of  being 
heard  in  his  defence.  The  causes  of  such  removal,  if  it  shall  be  directed, 
must  be  assigned  by  the  judges  in  writing,  and  be  filed  with  the  clerk  of 
the  court,  (ti) 

Whenever  a  justice  shall  be  convicted  of  an  infamous  crime,  or  of  an 
offence  involving  a  violation  of  his  oath  of  office,  and  whenever  his  elec- 
tion or  appointment  shall  4>e  declared  void,  it  is  the  duty  of  the  court  be- 
fore which/  such  conviction  shall  be  had,  or  by  which  such  decision  shall 
be  made,  immediately  to  give  notice  thereof  to  the  governor,  stating  the 
cause  of  such  conviction  or  decision ;  to  the  end  that  notice  may  be  giv- 
en of  an  election  to  supply  the  vacancy.(t;)  So,  whenever  any  justice 
tihall  die  before  the  expiration  of  his  term  of  office,  or  shall  remove  from 
the  town  for  which  he  was  appointed,  a  similar  notice  shall  be  given  to 
the  governor,  by  the  county  clerk.(u?) 

As  the  term  of  a  justice's  office  may  be  shortened,  by  either  of  the 
^causes  above  mentioned,  so  it  may  be  extended  beyond  the  time  for 
which  he  was  elected,  by  the  operation  of  the  general  provision  of  the 
statute  authorizing  civil  officers  to  hold  over  until  a  successor  in  the 
dBce  shall  be  duly  qualified,  (x) 

7th.  Liability  of  justices  to  prosecution.]  If  a  justice  make  an  unin- 
tentional mistake  in  his  practice,  through  n)ere  error  in  judgment,  great 
lenity  is  shown  him  in  the  superior  courts  ;  and  he  is  protected  in  the  up- 
right discharge  of  his  duty  by  many  slatut6s.(y)  Thus,  where  he  is  sued 
for  an  act  done  by  virtue  of  his  office,  or  for  his  omission  to  do  any  act 
which  it  was  his  official  duty  to  perform,  and  a  verdict  is  found  in  his  fa- 
vor, he  is  entitled  to  double  costs.(z)  But,  on  the  contrary,  if  he  act  ma- 
liciously, partially  or  tyrannically  in  his  office,  he  is  liable  to  be  punished 
criminally;(a)  In  cases  where  he  proceeds  ministerially^  rather  than  ju- 
dicially, if  he  acts  illegally,  he  is  liable  to  an  action  at  the  suit  of  the  par- 
ty injured  ;  as  if  he  maliciously  issues  a  warrant  for  felony,  without  pre- 
vious oath  of  a  felony  having  been  commilted.(A)    So  if  he  refuse  to 


(I)  Id.  341,  §  42.  (y)  Arch.  Mag.  Pocket  Book,  146. 

(tt)  Id.  101,  §§  41,  42.  Iz)  2  R.  S.  617,  §24 

(c)  Id.  112,  §§  38,  39.  (a)  6  Burr.  62 .  15  1 


1" 

34i, 


15  Wend.  278. 
w)  Id.  ib.  §'40.  (h)  2  T.  R.  226.    1  East,  64.    Sir  W. 

x)  See  1  R.  S.  1ft  ed.,  117,  §9.    Id.    Jonet,  178.    Hob.  68. 
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take  an  ezaminatioiL(c)  So  if  a  juatice  issue  a  warrant  against  the  p«i- 
tative  father  of  a  bastard  child  under  the  act,  (24^  sess,  c.  8,}  on  the  ap- 
plication of  any  other  person  than  an  overseer  of  the  poor,  he  issues  it 
without  authority,  and  acting  ministerially,  is  liable  to  the  party  arrested, 
notwithstanding  a  subsequent  assent  to  his  proceedings  by  the  over- 
seers.(£Q  But  where  the  justice  slcXs  judicially ^  no  action  lies  against  him 
— as,  to  recover  back  a  fine  imposed  by  him  for  a  contempt.(e)  And 
his  record  of  a  conviction,  if  it  show  that  he  had  jurisdiction,  and  pro- 
ceeded regularly,  is  a  bar  to  any  suit  against  the  justice.  (/)  Though  if 
the  commitment  thereon  is  illegal,  trespass  lies.(^)  And  if  he  corruptly 
and  maliciously,  without  due  ground,  convict  a  person  or  refuse  a  li- 
cense, he  is  punishable  by  information  or  indictment,  though  not  by  ac- 
tion.(A)  So  a  justice  is  indictable  for  misbehavior  in  his  office,  when  he 
acts  partially  or  oppressively,  from  malicious  or  corrupt  motives.(f)  And 
an  indictment  lies  against  him,  where,  with  the  intent  to  pervert  the  course 
of  law  and  justice,  he  discharges  an  offender  brought  before  him,  with- 
out requiring  sufficient  sureties  for  his  appearance  at  a  criminal  court,  to 
answer  the  charge. (A)  In  determining  as  to  the  liability  of  a  justice 
criminally,  for  any  act  done,  the  question  is  not  whether  the  act  be  found, 
on  investigation,  to  be  strictly  right  or  not,  but  whether  it  proceeded  from 
an  unjust,  oppressive,  or  corrupt  motive,  (amongst  which  fear  and  favor 
are  generally  included,)  or  from  mistake  or  error  only.(/)  In  an  action 
against  a  magistrate  for  a  malicious  conviction,  it  is  not  enough  for  the 
plaintiff  to  show  that  be  was  innocent  of  the  offence  of  which  he  was 
convicted,  but  he  must  also  ^prove,  from  what  passed  before  the  magis- 
trate, that  there  was  a  want  of  probable  cause  for  the  magistrate  to  con- 
vict, (m)  Where  a  justice  has  no  jurisdiction,  he  is  liable  to  an  action  as 
a  trespasser ;  otherwise  where  he  has  jurisdiction,  and  errs  in  the  exer- 
cise of  it.  (n) 

8th.  Fees  qf  justices  of  the  peace,  in  criminal  cases,"]  The  amount  of 
compensation  which  a  justice  is  to  receive  for  the  various  servicer  per- 
formed by  him  in  criminal  cases,  is  regulated  wholly  by  statute#as  follows : 


(c)l 


Leon.  823.  (t)  15  Wendell,  277. 

10  John.  93.  (k)  Id.  ib. 


(e)  8  Caines,  170.  Q)  8  Bam.  It  Aid.  432.    1  Burr.  566. 

(/)  8  John.  44.    See  1  Brod.  &  Bing.  2  id.  1162.    1  Wils.  7.    1  T.  R.  692. 

432.    3  Moore,  294.    16  East,  13.  (m)  1  C.  Marsh.  Rep.  G.  P.  220. 

(g)  10  J.  B.  Moore,  63.  (n)  3  Cowen,  206.    10  Wend.  102.    1 

(h)  Caldecot,  305.    1  Burr.  556.    2  id.  Breese's  Rep.  145.    6  Ohio  Rep.  146. 
653.    3  id.  1317,  1716.    1  Chit  Cr.  L. 
873. 
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1.  Fees  of  justices^  when  acting  singly. 

For  admiDisteriog  every  oath,  six  cents :  A  warrant,  nineteeti  cents ; 
and  no  justice  shall  be  obliged  to  issue  any  warrant  on  any  complaint  for 
assault  and  battery,  unless  the  person  making  such  complaint,  and  re- 
quiring such  warrant,  shall  pay  the  fee  therefor : 

A  bond,  or  recognizance,  twenty-five  cents: 

A  subpoena  for  each  witness,  six  cents : 

Certifying  the  cause  of  comraitmenC,  to  other  magistrates,  to  form  a 
court  of  special  sessions,  twelve  and  an  half  cents : 

A  commitment  for  want  of  bail,  nineteen  cents : 

But  no  board  of  supervisors  shall  allow  any  account  in  favor  of  any 
justice  of  the  peace,  for  any  warrant  on  any  complaint  for  an  assault  and 
battery  :(o) 

A  warrant  for  the  apprehension  of  any  person  chiuged  with  any  vio- 
lation of  the  laws  concerning  the  int^nal  police  of  this  state,  or  with  being 
the  father  of  a  bastard,  nineteen  cents : 

Endorsing  any  such  warrant  issued  from  another  county*  twelve  and 
a  half  cents : 

A  summons  for  any  ofience  relating  to  the  internal  police  of  this  stale, 
or  in  any  case  of  any  special  proceedings  to  recover  the  possession  of 
land.  Of  otherwise,  twenty-five  cents : 

Drawing,  signing,  send  depositing  with  the  clerk  of  the  county,  a  record 
of  a  conviction,  thirty-seven  and  a  half  cents : 

An  execution  upon  any  conviction  before  him,  nineteen  cents: 

Drawing,  copying,  and  certifying  a  bond  or  recognizance,  and  filing 
the  same  with  the  county  clerk,  twenty-five  cents : 

Every  subpoema,  vSol  cents : 

For  a  precept  to  summon  a  jury,  thirty-seven  and  a  half  cents : 

Swearing  any  jury,  twenty-five  cents : 

Hearing  the  matter  concerning  which  a  jury  is  summoned,  fifty  cents : 

Receiving  and  entering  their  verdict,  twelve  and  a  half  cents : 

For  taking  and  certifying  the  acknowledgment  of  any  instrument 
'which  is  required  to  be  acknowledged  before  a  justice,  (in  criminal  mat- 
ters,) twenty-five  cents : 

For  a  view  of  premises  alleged  to  be  deserted,  fifty  cents  :(/>) 

S.  Fees  of  justices  as  members  of  courts  of  special  sessions^  to  he  divided 

equally  between  them. 
For  a  venire  to  sununon  a  jury,  twenty-five  cents : 
For  swearing  a  jury,  twenty-five  cents : 


<o)  2  R.  8.  740^$  1.  (p)  Id.  687,  §S9. 
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For  swearing  each  witness,  six  cents : 
A  subpcena  for  each  witness,  six  cents : 
For  a  trial  fee,  or  attendance,  to  each  justice,  one  dollar : 
For  a  warrant  of  commitment,  on  conviction,  twenty-five  cents : 
For  drawing  up  a  record  of  conviction,  and  causing  the  same  to  be 
filed  in  the  clerk's  office,  seventy-five  cents : 
But  alt  such  chaiges,  in  any  one  case,  shall  not  exceed  five  dollars : 
For  taking  security  from  any  person  to  prosecute  a  certiorari  upon 
any  conviction  made  by  such  court,  twenty-five  cents : 

For  a  return  to  any  such  writ  of  certiorari,  two  dollars,  to  be  paid  by 
the  county  :{q) 

The  fees  of  justices,  in  criminal  cases,  unless  otherwise  provided  for 
by  law,  are  county  charges,  to  be  audited  by  the  board  of  supervisors, 
and  paid  as  other  contingent  charges  of  the  county,  (r) 

Any  one  of  the  persons  composing  a  court  of  special  sessions  may 
present,  to  the  board  of  supervisors  of  the  county,  a  statement  of  the 
fees  of  the  court,  and  the  names  of  his  associates ;  and  the  order  for 
such  fees  shall  be  drawn  payable  to  such  person,  and  when  paid,  such 
person  shall  account  to  his  associates  for  their  proportion  of  such  fees  re- 
spectively. («) 

Justices  are  prohibited,  by  statute,  from  taking  or  receiving  any  other 
or  greater  fee  or  reward,  for  any  service,  than  is  allowed  by  law,  or 
from  taking  any  fee  or  compensation  for  any  service  not  actually  render- 
ed.   A  violation  of  these  provisions  amounts  to  a  mi8demeanor.(^) 


(q)  2  R.  S.  749,  §  2.  («)  Id.  750,  §  8. 

(r)  Id.  763,  §  12.  (0  Id.  659,  §§  5,  6,  7.    Id.  753,  §  17. 
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CHAPTER  IL 

et  die  JnrfsHfttfon  of  Justftes  af  the  ^efcte,  (n  €:tfmfnal 

Ist.  With  respect  to  the  local  limits  thereof ^  in  reference  to  the  rest' 
dence  of  the  justice.']  A  justice  of  the  peace  must  reside  in  the  town  for 
which  he  was  chosen,  (a)  And  if  he  removes  from  the  town,  he  forfeits 
his  office,  and  can  no  longer  exercise  jurisdiction  in  either  civil  or  crim- 
inal matters.  (6)  He  is  not  confined,  however,  in  the  exercise  of  his 
criminal  jurisdiction,  to  such  town ;  but  unless  he  has  actually  removed 
from  it,  he  may  hear  complaints  in  criminal  cases,  issue  process  thereon, 
and  indeed  perform  all  other  duties  devolving  upon  him  as  a  conserva- 
tor of  the  peace,  any  where  in  the  county  in  which  he  was  elected.  For 
though,  in  reference  iocivil  cases,  justices  are  regarded  as,  in  some  par- 
ticulars, town  officers,  by  our  statutes,  yet,  as  to  criminal  cases,  they  al- 
ways have  been,  and  still  are,  strictly  county  officers,  except  so  far  as  the 
mere  point  of  residence  is  concerned.  And  there  is  no  law  which  limits 
a  justice  to  act  in  his  own  town,  except  in  the  trial  of  civil  causes.(c) 

A  justice  of  the  peace,  however,  cannot  act  as  such  in  criminal,  any 
more  than  in  civil  cases,  out  of  the  county  in  which  he  was  chosen. 
And  though  there  are  some  common  law  authorities  which  seem  to  re- 
^rd  as  valid  certain  proceedings  had  before  him  out  of  his  county,  when 
bis  jurisdiction  is  voluntarily  submitted  io,(d)  yet  even  these  concede  that 
a  justice  so  situated  has  no  compulsory  power  whatever ;  and  as  he  may, 
so  be  ought,  in  all  cases,  rigidly  to  refuse  to  act  except  while  in  his 
own  county.(c) 

There  seems  to  be  another  distinction  on  this  subject  worthy  of  atten- 
tion. If  after  the  election  o(  any  person  as  a  justice,  he  shall  become  an  inn- 
holder  or  tavern-keeper,  he  can  exercise  no  jurisdiction  in  civil  cases.{f) 
But  this  provision  does  not  extend  to  the  powers  of  a  justice  as  a  conser- 
yaior  of  the  peace ;  and  though  he  become  a  tavern-keeper  after  his 


a)  1  R.  S.  98.  §  14.  (d)  See  2  Hawk.  P.  C.  ch.  8,  sec.  29. 

(jr)2B.$.169,  J?. 


(5)  9  Wend.  819,  822.  2f  oml.  Law  Diet.  325.  2  Hale's  P.  C.  61. 

(c)  Id.  819.  (e)^  See  9  Wend.  819,  822. 
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election,  he  may  nevertheless  exercise  as  full  jurisdiction  in  reference  to 
criminal  matters,  as  though  such  fact  had  not  occurred.  The  legislature 
have  poveer  to  enlai^  or  contract  the  territorial  jurisdiction  of  justices 
of  the  peace,  by  the  erection  or  division  of  counties«(l) 

2d.  Wiih  respect  to  the  nature  of  the  offence^  and  to  the  place  vohere 
commuted,']  So  far  as  the  nature  of  the  offence  is  concerned,  the  juris- 
diction of  a  justice,  for  the  purpose  of  receiving  complaints  and  issuing 
virarrants  to  apprehend  offenders,  is  vrithout  limit.  (^)  And  this  is  the 
doctrine  of  the  common  law.  (A)  And  if  the  offender  is  brought  before 
the  justice  he  has  a  right,  both  at  common  law(t)  and  by  statute,(i)  to 
examine,  and  in  a  proper  case  to  commit  him.  And  this,  whether  the 
offence  be  committed  in  his  own  county  or  in  some  other,  or  even  in 
another  state,  or  a  foreign  country.(0  So,  under  the  authority  of  the  S3d 
section  of  the  act  of  congress,  passed  24th  September,  1789,  any  offender 
against  the  United  Stales  may  be  arrested  by  any  justice  of  the  peace 
or  other  magistrate  of  any  state  in  the  union,  where  he  may  be  found,  (m) 
But  warrants  issued  by  a  justice  of  the  peace  cannot  be  executed  by 
him  out  of  his  own  county,  unless  endorsed  in  the  mode  prescribed  by 
statute,  of  which  we  shall  speak  more  at  large  hereafter,  (n) 

dd.  Priority  of  jurisdiction.']  All  the  justices  of  each  county  are  equal 
in  authority ;  but  as  it  would  be  contrary  to  the  public  interest,  as  well 
as  indecent,  that  there  should  be  a  contest  between  different  justices,  it 
is  settled  that  the  jurisdiction  in  each  case  attaches  in  the  first  justice  or 
set  of  justices,  duly  authorized,  who  have  possession  and  cognizance  of 
the  fact ;  to  the  exclusion  of  the  separate  jurisdiction  of  all  others.  So 
that  the  acts  of  any  other,  except  in  conjunction  with  the  first,  are  not 
only  void,  but  such  a  breach  of  the  peace  as  subjects  them  to  indict- 
ment, (o)  But  there  are  some  exceptions  to  the  above  rule.  Thus,  the 
statute  provides  that  where  a  person  is  arrested  on  a  warrant  for  an  of- 


(1)  6  Cowen,  642;  S.C,  9  id.  640.  that  the  power  did  not  exist.    See  14 

U)  2  R.  S.  590,  §  1,  et  seq.  Peten,  540.    If  justices  have  no  author- 

(fi)  4  Black.  Com.  290.    1  Chit.  Cr.  ity  in  such  cases,  under  the  state  laws, 

L.  34,  35.  they  probably  have  none  under  the  laws 

(t)  See  4  Black.  Com.  290.    1  Chit,  of  the   United  States ;  as  the  <^ence 

Cr.  L.  75.  charged  is  not  a   "  crime  or  offenqe 

(k)  2  R.  S.  590,  591,  592.  against  the    Umted  Statta,**  which  it 


(l)  4  John.  Ch.  R.  106.    Laws  of  1839,  must  be  to  give  a  justice  anyrirhtta 

p.  82.    The  question,  however,  whether  act  under  the  laws  of  die  United  Sates. 

the  state  courts  have  the  power  to  ar-  See  post,  440.    See  also  1  Kent's  Com. 

rest  and  commit,  or  to  deliver  up,  per-  37.    4  Taunt  43.    2  Stra.  848.    See  4 

sons  charged  with   having  committed  Black.  Com.  292,  note  (12),  and  n.f.    8 

crimes  in  foreign  cauntrtea,  does  not  Caines'  R.  213. 

seem  to  be  settled.    In  a  recent  case,  (m)  5  Cowen,  273. 

four  of  the  judfl;es  of  the  supreme  court  (n)  See  2  R.  S.  590,  §  4, 5. 

of  the  United  Slates  were  of  the  opinion  (o)  Paley  on  Conv.  14.    4  T.  R.  456. 
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fence  less  than  a  felony,  in  a  county  other  than  that  in  which  the  war- 
rant was  issued,  if  such  person  require  to  be  brought  before  a  justice  of 
the  county  in  which  he  was  arrested,  the  officer  is  obliged  to  carry  him 
before  a  magistrate  of  such  county ;  who  may  take  from  the  person  ar- 
rested, a  recognizance,  with  sufficient  sureties,  for  his  appearance  at  the 
next  court  having  cognizance  of  the  offence,  to  be  held  in  the  county 
where  the  offence  shall  be  alleged  to  have  been  committed. (/»)  So  if  the 
justice  issuing  a  warrant  for  the  arrest  of  a  criminal,  be  absent,  or  his 
office  be  vacant,  the  person  arrested  may  be  brought  before  the  nearest 
magistrate  in  the  same  county,  to  whom  the  warrant,  with  a  proper  re- 
turn endorsed  ihereon,  shall  be  delivered. (9)  These  provisions  of  the 
statute,  however,  apply  only  to  cases  where  the  accused  may  be  required 
to  enter  into  a  recognizance  to  appear  at  a  court  of  criminal  jurisdiction, 
or  may  be  committed  to  jail,  and  do  not  extend  to  cases  in  which  the 
justice  has  a  summary  jurisdiction  to  inquire  into  the  facts  and  finally  de- 
cide upon  the  guilt  of  the  offender.  Thus,  a  person  arrested  by  warrant, 
on  a  chai^ge  of  having  violated  the  act  to  prevent  the  disturbance  of  reli- 
gious meetings,  cannot  be  taken  by  the  arresting  officer,  before  any 
magistrate  other  than  the  one  who  issued  the  process. (r)  Where  the 
accused  is  brought  before  the  nearest  magistrate,  the  officer  making  the 
arrest  should  state  in  his  return  the  absence  of  the  officer  who  issued  the 
warrant.  (^)  And  the  general  rule  is,  that  persons  arrested  under 
any  warrant,  issued  for  any  offence,  shall,  where  no  other  provision  is 
made,  be  brought  before  the  n^agisirate  who  issued  the  warrant.(^)  As 
the  jxiwer  vested  in  justices  of  the  peace  is  of  a  special  kind,  it  seems 
consistent  with  principle,  that  where  any  matter  is  referred  to  a  particu- 
lar description  of  justices,  the  authority  of  all  others  should  bo  excluded 
by  that  express  designation.  And,  therefore,  where  a  statute  refers  the 
matter  to  the  n^x^  justice,  no  otiici  iliaii  luv  uuu  uubwci  uig  that  descrip- 
tion has  any  aulhority.(w)  It  has  been  held,  however,  that  in  construing 
the  acts  which  mention  justices  in  or  near  the  place  where  the  offence 
was  committed,  any  justice  of  the  county  may  take  cognizance  of  the 
matter,  (t;) 

4th.  Limitation  of  jurisdiction  as  to  time."]  The  revised  statutes  con- 
tain a  general  provision  that  indictments  for  murder  may  be  found  at  any 
time  after  the  death  of  the  person  killed  ;  and  that  in  all  other  cases  in- 


(p)  2  R.  S.  707,  §§  7,  8.  (u)  1  Saund.  263.    2  Keb.  559.    Pa- 

(q)  Id.  708,  §  12.  ley  on  Conv.  10. 

(r)  17  Wead.  211.  (v)  Id.  lb.    3  Keb.  283.    Bac.  Abr. 

(a)  Id.  ib.  tit  Just  P.  £.  5. 

(0  2  R.  S.  708,  §  12. 


Digitized  by 


Google 


436  JURISDICTION  OF  JUSTICES  OF  THE  PEACE.    [Book  Fill, 

dictments  shall  be  found  and  filed  in  the  proper  coarl,  within  three  years 
after  the  commission  of  the  offence ;  but  the  time  daring  which  the  de- 
fendant shall  not  have  been  an  inhabitant  of  or  usually  resident  within 
this  state  shall  not  constitute  any  part  of  the  said  limitation  of  three 
years.(u))  This  section^  of  course,  determines  the  limit,  in  point  of 
time,  of  a  justice's  jurisdiction  in  receiving  complaints,  issuing  warrants^ 
&c.  for  any  offences  which  are  indictable.  And  the  same  provision  of 
the  statute  is  applicable  to  the  jurisdiction  of  justices  of  the  peace  as 
members  of  courts  of  special  sessions.  Besides  this  general  provision,, 
there  are,  in  various  parts  of  the  statute,  limitations  of  time,  as  regards 
the  institution  of  proceedings  in  particular  cases ;  which  it  is  not  neces- 
sary to  notice  more  particularly  here.(x)  Where  the  period  is  fixed  by 
statute,  in  any  particular  case,  it  is  usually  fixed  either  with  reference  to 
the  time  of  commencing  the  prosecution,  or  to  the  time  of  conviction  r 
and  the  following  rules  apply  according  as  these  different  terms  are  made 
use  of.  Where  the  provision,  as  to  time  is,  ^  that  the  offence  be  prose- 
cutedf  or  that  the  party  be  prosecuted  for  the  offence/'  within  a  stated  time» 
it  is  sufficient  if  the  complaint  be  made  or  proceedings  instituted  within 
that  time,  though  the  conviction  do  not  take  place  until  after  the  time 
limited.    But  if  a  statute  authorize  a  conviction,  ^  provided  such  convic^ 

i  on  be  made  within months  after  the  offence  committed,*^  it  is  not 

enough  that  the  complaint  was  made,  or  the  proceedings  instituted  with- 
in that  period,  but  the  conviction  itself  must  take  place  within  the  limited 
time ;  otherwise  it  will  be  void.  And  it  makes  no  difference  that  it  was 
prevented  by  an  adjournment  at  the  request  of  the  defendant  himself. 
For  after  the  time  has  expired  for  making  the  conviction,  there  is  no  au- 
thority existing  for  that  purpose,  (y) 

As  respects  the  mode  of  reckoning  the  time  limited  by  any  statute,  li 
is  provided  that  wtierever  the  u  ji\i  **year"  is  used,  it  shall  be  taken  to- 
mean  865  days;  and  the  word  ''months  to  mean  a  calendar,  and  not  a 
lunar  month  ;  unless  otherwise  expressed  in  the  statate.(2)  Where  the 
time  is  limited  from  an  act  done,  (or  offence  committed,)  the  day  on 
which  it  was  done  is  reckoned  inclusive  ;  but  where  it  is  from,  the  day  of 
doing  the  act,  the  day  is  excluded. (a) 


(to)  2  R.  S.  726,  §  87.  (y)  Paley  o&  Cobt.  16.    1  Salk.  883. 


(x)  See2R.  S.676,§49.    1  Id.  677,    8] 

10  Mod.  212.    Doug.  465. 


§74.  W1R.S.606,§§3,4. 
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CHAPTER  III. 

0C  the  iruts  nxa  autiiorfts  of  Justtces  of  die  ^eate,  fn  Stfm^ 

fnal  Sases. 

Thb  duty  and  authority  of  justices  of  the  peace  in  this  state,  are  de- 
rived, in  some  degree,  from  the  common  law ;  but  they  depend  princi- 
pally upon  the  several  statutes  which  have  created  objects  of  their  juris- 
diction,  defined  their  powers,  or  imposed  duties  upon  them.  The  duties  of 
justices  of  the  peace  are  arduous,  and  of  various  kinds.  In  the  first  place,  it 
may  be  observed,  they  act  either  ministerially  or  judicially.  Ministerially^ 
in  preserving  the  peace,  hearing  complaints  against  offenders,  issuing  war- 
rants thereon,  examining  the  informant  and  his  witnesses  and  taking  their 
examinations,  binding  over  the  parties  and  witnesses  to  prosecute  and  give 
evidence,  bailing  the  supposed  offender,  or  committing  him  for  trial,  &c. 
And  they  act  judicially  in  cases  where  they  are  authorized,  either  singly 
or  as  members  of  courts  of  special  sessions,  to  try  persons  charged  with 
criminal  offences,  and  to  convict  and  punish  them  if  guilty.  Where  a 
justice  acts  ministerially,  rather  than  judicially,  he  is  liable  to  an  action 
at  the  suit  of  the  party  injured,  if  he  acts  illegally ;  otherwise  where  he 
zcXs  judicially. {a)  A  justice  also  acts  either  singly,  or  in  connection  with 
other  justices.  Where  an  authority,  of  a  judicial  nature,  is  given  by  stat« 
ute  to  two  justices  it  cannot  be  exercised  by  one  ;  and  in  such  case  the 
two  justices  must  be  together  when  the  authority  is  exercised. (6)  But 
where  the  act  to  be  done  is  merely  ministerial,  the  concurrence  of  the 
justices  together  is  not  requi8ite.(c)  Some  statutes  empower  one  justice 
alone  to  act ;  others  require  two,  three,  or  four  justices.  Where  an 
authority  is  conferred  upon  two  it  may  be  executed  by  a  greater  num- 
ber.{d)  But  where,  by  statute,  a  special  authority  is  given  to  justices  of 
the  peace  it  must  be  pursued  exactly,  or  their  acts  will  be  void.(e)  It 
has  been  holden  that  where  a  statute  says  the  neoct  justice,  the  next  must 
act ;  but  where  it  mentions  the  justices  of  the  peace  in  or  near  the  p]ate» 
there  any  justice  in  the  county  will  serve.  (/) 

(a)  See  ante,  429, 430.  (d)  2  Salk.  477.   5  Car.  ftPayne,  185. 

(5)  3  T.  R.  38.    W.  Bl.  Rep.  1017.  (e)  Id.  475.    5  Burr.  2686.     Arch. 

Bae.  Abr.  Tit  Just  P.  (£).  5.  Mag.  Pocket  Book,  147. 

(c)  1  Str.  898.  (/)  3  Bac.  Abr.  798. 
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Regularly  a  justice  of  the  peace  ought  not  to  execute  his  office  in  bis 
own  case,  but  should  cause  the  offenders  to  be  carried  before  some  other 
justice,  or  desire  the  aid  of  some  other  justice,  being  present.  But  it  is 
said  to  be,  in  some  cases,  justifiable  for  a  justice  to  act  in  his  own  cause, 
as  when  he  shall  bo  assaulted,  or,  (in  the  execution  of  his  office  especial- 
ly,) shall  be  abused  to  bis  face,  and  no  other  justice  present  with  him  ; 
then  it  seems  he  may  commit  such  offender,  until  he  shall  find  sureties 
for  the  peace,  or  for  his  good  behavior,  as  the  case  may  require. (^)  But 
the  right  to  exercise  this  power  by  a  justice,  in  this  state,  except  where 
it  is  expressly  given  to  him,  may  well  be  doubted,  unless  the  offence 
amounts  to  a  contempt,  such  as  is  defined  by  the  statute.  (A)  It  is  incon* 
sistent  with  the  doctrine  of  Chief  Justice  Pratt  in  the  case  of  The  King 
V.  Wilkes,{i)  He  there  gives  it  as  his  opinion,  that  if  a  magistrate  has  a 
particular  knowledge  that  a  person  has  committed  an  offence,  it  is  not 
sufficient  ground  for  him  to  commit  the  criminal ;  but  in  that  case  be  b 
rather  a  witness  than  a  magistrate,  and  ought  to  make  oath  of  the  fact 
before  some  other  magistrate ;  who  should  thereupon  act  the  official  part, 
by  granting  a  warrant  to  apprehend  the  offender ;  it  being  more  fit  that 
the  accuser  should  appear  as  a  witness  than  act  as  a  magistrate.  '*  This 
advice,"  observes  Mr.  Davis,  **  is  so  salutary  that  no  ailments  seems 
necessary  to  recommend  it  to  the  magistrates  of  this  country." (ft) 

In  this  state  the  duty  and  authority  of  justices  of  the  peace,  in  crimin- 
al cases  relate  1st.  To  proceedings  before  them  to  prevent  the  commis- 
sion of  crimes :  2d.  To  the  arrest  and  examination  of  offenders ;  their 
commitment  for  trial ;  and  letting  them  to  bail ;  3d.  To  summary  con- 
victions before  them  in  various  cases ;  and  4th.  To  trials  before  them  as 
members  of  courts  of  special  sessions  of  the  peace. 

We  shall  consider  the  subject  according  to  this  arrangement,  in  the  fol- 
lowing chapter^,  after  having  first  noticed  a  few  points  which  do  not 
properly  come  under  cither  of  the  four  heads  above  named. 

And  it  may  be  well  to  observe  here,  that  as  incident  to  their  other 
powers,  and  as  necessary  indeed  to  ensure  the  proper  and  safe  exercise 
of  those  powers,  jtistices  arc  authorized,  to  punish,  as  for  criminal  con^ 
tempts,  persons  guilty  of  the  following  acts :  1.  Disorderly,  contemptuous, 
or  insolvent  behaviour  towards  them  while  engaged  in  the  trial  of  a 
cause,  or  in  the  rendering  of  any  judgment,  or  in  any  judicial  proceed- 
ings, which  shall  tend  to  interrupt  such  proceedings  or  to  impair  the  res- 
pect due  to  their  authority :  2d.  Any  breach  of  the  peace,  noise,  or  other 

(g)  Id.  800,  801.    See  1  R.  S.  635.  (t)  2  WUs.  158. 

(h)  2  R.  S.  273,  4.  (k)  Davu'  Just.  10. 
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disturbance,  tending  to  interrupt  the  official  proceedings  of  a  justice ; 
3d.  Resistance  wilfully  offered  by  any  person,  in  the  presence  of  a  justice 
to  the  execution  of  a  lawful  order  or  process,  made  or  issued  by  him.(Z) 
Punishment  for  contempts  in  the  foregoing  cases  may  be  by  fine  not  ex- 
ceeding twenty-five  dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding five  days,  or  both,  in  the  discretion  of  the  justice.    But  no  person 
shall  remain  imprisoned  for  the  non-payment  of  such  fine,  more  than  ten 
days.    No  person  can  be  punished  for  a  contempt,  however,  before  a 
justice,  until  an  opportunity  has  been  given  him  to  be  heard  in  his  de- 
fence.   And  for  that  purpose  a  justice  may  issue  a  warrant  to  bring  the 
offender  before  him.    Upon  convicting  any  person  for  a  contempt  the 
justice  is  to  make  up  a  record  of  such  conviction,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  judgment  rendered  thereon ; 
which  is  to  be  subscribed  by  him  and  filed  in  the  office  of  the  county 
clerk  within  ten  days  after  its  date.    The  warrant  of  commitment,  for  a 
contempt  must  set  forth  the  particular  circumstances  of  the  offence,  or  it 
will  be  void.(m) 

So,  when  a  witness  attending  before  a  justice  shall  refuse  to  bo  sworn 
or  to  answer  any  pertinent  or  proper  question,  if  his  testimony  is  shown 
to  be  materia],  the  justice  may,  by  warrant,  commit  such  witness  to  the 
jail  of  the  county.  Such  warrant  must  specify  the  cause  for  which  it  is 
issued,  and  if  it  be  for  refusing  to  answer  any  question,  such  question 
shall  be  specified  therein ;  and  such  witness  is  to  be  closely  confined  pur- 
suant to  such  warrant,  until  he  submit  to  be  sworn,  or  to  answer,  as  the 
case  may  be.(n) 

The  duty  and  authority  of  justices  of  the  peace,  as  regards  ^eorcA  tuar- 
rants^  also,  may  as  well  be  noticed  here.  The  revised  statutes  provide, 
that  on  complaint  being  made  upon  oath  to  any  justice  of  the  peace,  that 
any  personal  property  has  been  stolen  or  embezzled,  and  that  the  com- 
plainant suspects  that  such  property  is  concealed  in  any  particular  house  or 
place,  if  such  justice  shall  be  satisfied  that  there  is  reasonable  ground  for 
such  suspicion,  he  shall  issue  a  warrant  to  search  for  such  property. 
Such  warrant  shall  be  directed  to  the  sheriff  of  the  county,  or  any  con- 
stable or  marshal  of  the  town  or  city,  and  shall  command  him  to  search 
the  place  where  such  property  is  suspected  to  be  concealed,  in  the  day- 
time, (which  place  shall  be  particularly  designated,  and  the  property 


(I)  2  R.  S.  273,  §  274.    Id.  627,  §  44.    of  arrest,  record  of  conviction,  and  war- 
Cm)  Id.  lb.  §§  275  to  278.    See  Jp-    rant  of  commitment. 
pendix  Nos.  I,  2,  8,  forms  of  a  warrant       (n)  2  R.  S.  274,  §§  279, 280.    Appmd. 

No.  4. 
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shall  be  paiticalarly  described  in  such  warrant,)  and  to  briiig  such  {xop* 
erly  before  the  justice.  If  there  be  positive  proof  that  any  property  sto- 
len or  embezzled  is  concealed  in  any  particular  house  or  place,  the 
warrant  may  authorize  the  searching  of  such  house  or  place  in  the 
night  time.(o)  Every  such  warrant  shall  be  executed  by  a  public  offi- 
cer, and  not  by  a  private  citizen.(p) 

If  stolen  property  shall  come  into  the  custody  of  any  justice  of  the 
peace,  upon  satisfactory  proof  of  the  title  of  any  owner  thereof,  it  shall 
be  delivered  to  him,  on  his  payrogthe  reasonable  and  necessary  expenses 
incurred  in  the  preservation  of  such  property,  to  be  certified  by  such 
justice.  (9) 

The  authority  possessed  by  justices  in  this  state  under  the  kacs  of  the 
United  States^  is  conferred  by  the  d3d  section  of  the  act  of  Congress  of 
Sept*  24, 1780,  which  section  is  as  follo>q^s :  '^For  any  crime  or  oflfence 
against  the  United  States,  the  offender  may,  by  any  justice  or  judge  of 
the  United  States,  or  by  any  justice  of  the  peace,  or  any  magistrate  of 
any  of  the  United  States,  where  he  may  be  found,  agreeably  to  the  uso* 
al  mode  of  process  against  offenders  in  such  states,  and  at  the  expense 
of  the  United  States,  be  arrested  and  imprisoned  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States  as  by  this  act 
has  cognizance  of  the  offence :  and  copies  of  the  process  shall  be  re- 
turned as  speedily  as  may  be  into  the  clerk's  office  of  such  court,  togeth- 
er with  the  recognizances  of  the  witnesses  for  their  appearance  to  testify 
in  the  case ;  which  recognizances,  the  magistrate  before  whom  the  ex* 
amination  shall  be,  may  require  on  pain  of  imprisonment.  And  if  such 
commitment  of  the  offender,  or  the  witnesses,  shall  be  in  a  district  other 
than  that  in  which  the  offence  is  to  be  tried,  it  shall  be  the  duty  of  the 
judge  of  that  district  where  the  delinquent  is  imprisoned,  seasonably  to 
issue,  and  of  the  marshal  of  the  same  district  to  execute,  a  warrant  for 
the  removal  of  the  offender  and  the  witnesses,  or  either  of  them,  as  the 
case  may  be,  to  the  district  in  which  the  trial  is  to  be  had.  And  upon 
all  arrests  in  criminal  cases  bail  shall  be  admitted,  except  where  the 
punishment  may  be  death :  in  which  cases  it  shall  not  be  admitted  but  by 
the  supreme  or  a  circuit  court,  or  a  judge  of  a  district  court.** 

As,  under  the  above  section,  the  defendant  must  be  committed  or  bail- 
ed for  trial  in  such  court  as  has  cognizance  of  the  offence,  it  is  necessaiy 
to  remark,  that  under  the  laws  of  the  United  States,  there  are  in  each 
district  two  courts  of  original  criminal  jurisdiction ;  the  circuit  court  and 


(o)  3  R.  S.  746,  §§  35,  36,  37.    See       (p)  Id.  ib.  §  38. 
Append.  No.  5.  (9)  Id.  747,  §  82. 
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the  district  court.  The  district  courts  have,  exclusively  of  the  courts  of 
the  several  states,  cognizance  of  all  crimes  and  offences  cognizable  un- 
der the  authority  of  the  United  States,  committed  within  their  respective 
districts,  or  upon  the  high  seas  ;  where  no  other  punishment  than  whip- 
ping, not  exceeding  thirty  stripes,  a  fine  not  exceeding  one  hundred  dol- 
lars, or  a  term  of  imprisonment  not  exceeding  six  months  is  to  be  inflict- 
ed. The  circuit  courts  have  exclusive  jurisdiction  of  all  crimes  and  of- 
fences cognizable  under  the  authority  of  the  United  States,  except  where 
it  18  otherwise  provided  by  the  laws  of  the  United  States,  and  concur- 
rent jurisdiction  with  the  district  courts,  of  the  crimes  and  offences  cogni- 
zable therein.(r) 

The  fees  of  a  justice,  for  services  under  this  act,  are  the  same  as  are 
given  for  similar  services  under  the  revised  statutes. 

The  authority  and  duty  of  justices  of  the  peace  under  the  laws  of  the 
United  States  are  merely  ministeriah  They  have  no  judicial  power 
whatever ;  as  the  state  courts  have  no  jurisdiction  of  criminal  offences 
against  the  United  States  or  of  the  penal  laws  thereof.  And  it  has  been 
frequently  decided,  that  congress  has  no  right  to  confer  such  jurisdiction 
upon  them.(«) 

No  justice  can  supersede  the  warrant  of  another,  without  a  formal  and 
legal  examination.  (0 

By  virtue  of  his  authority  as  a  conservator  of  the  peace,  a  justice  may 
apprehend,  or  cause  to  be  apprehended,  by  word  only,  any  person  com- 
mitting a  felony,  or  breach  of  the  peace,  in  his  presence. (u)  So,  upon 
bis  own  personal  view  of  offences  committed  against  the  act  of  1824,  in 
amendment  of  the  <<  act  for  suppressing  immorality,"  a  justice  has  power 
to  order  an  offender  into  the  custody  of  a  constable  for  safe  keeping 
(without  issuing  a  warrant,)  until  the  offender  can  be  tried. (v)  And  in 
suppressing  riots,  or  affrays,  he  possesses  a  similar  power.{w)  But  it  is 
said  that  he  cannot,  without  a  warrant,  authorize  the  arrest  of  any  person 
for  an  affray  out  of  his  view.(x)  Yet  it  seems  clear,  that  in  such  case,  he 
may  make  his  warrant  to  bring  the  offender  before  him,  in  order  to  compel 
him  to  find  sureties  for  the  peace,  (y)  A  justice  is  not  only  empowered, 
but  is  also  bound,  at  his  peril,  to  use  his  best  endeavors  to  part  an  affray 


(r)  Laws  U.  S.  Act  of  Sept  24, 1789,        (w)  1  Hale's  P.  C.  86.    2  R.  S.  705, 

§9.11.  §8. 

(•)  3  Story's  Com.  on  Coast.  622, 8, 4.        (p)  8  Wen.  258. 
17  John.  R.  4.  (w)  1  Russ.  on  Cr.  255,  256,  278. 
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which  happens  in  his  presence ;  and  not  only  to  do  his  utmost  himself, 
but  also  to  demand  the  assistance  of  others,  which  they  are  bound  to  ren- 
der. And  it  seems,  also,  that  if  there  be  an  aflfray  in  a  house,  a  justice 
or  constable  may  break  open  the  doors  to  preserve  the  peace ;  and  if  af- 
frayers fly  to  a  house,  and  he  follow  with  fresh  suit,  he  may  break  open 
the  doors  to  take  thera.(z) 

Where  a  statute  gives  a  justice  jurisdiction  over  an  offence,  it  implied- 
ly gives  him  power  to  apprehend  any  person  charged  with  such  offence. (a) 


(«)  1  Rusa.  on  O.  274.  (o)  1  Chit  Cr*  L.  34. 
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Proceedings  before  Jiistiees  of  tlie  Peace  In  criminal 


I.  Of  proceedings  to  prevent  the  commission  of  crimes. 
IL  Of  the  arrest  and  examination  of  ofienders ;  committing  them  for 
trial ;  and  letting  them  to  bail. 

III.  Of  summary  convictions  before  justices  of  the  peace. 

IV.  Of  trials  for  offences  before  courts  of  special  sessions. 


CHAPTER  I. 

®{  proceelifnoB  to  prebent  the  tomm(8sfon  ot  CCrfmes. 

The  duty  of  a  justice  of  the  peace  under  this  head  consists  in  com- 
pelling persons  threatening  to  commit  certain  crimes  to  give  sureties  to 
keep  the  peace,  or,  in  default  thereof  committing  them  to  prison. 

Surety  of  the  peace,  consists  in  being  bound  with  one  or  more  sureties, 
in  a  recognizance  or  obligation  to  the  people,  entered  on  record  and 
taken  in  some  court  or  by  some  judicial  officer ;  whereby  the  parties  ac- 
knowledge themselves  to  be  indebted  to  the  people  in  the  sum  required, 
with  a  condition  to  be  void  and  of  none  effect,  if  the  party  complained 
of  shall  appear  in  court,  on  such  a  day,  and  not  depart  the  same  without 
leave,  and  in  the  meantime  to  keep  the  peace  towards  the  people  of  this 
state  and  particularly  towards  the  person  requiring  such  security.  (1) 

By  the  revised  statutes,  the  following  magistrates  have  power  to  cause 
to  be  kept  all  laws  made  for  the  preservation  of  the  public  peace ;  and 

(1)  4  Black.  Com.  262.    2  Deacon's  Big.  Cr.  L.  1271.    2  R.  S.  704,  §  4. 
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in  the  execution  of  that  power,  to  require  persons  to  give  security  to 
keep  the  peace,  in  the  manner  provided  by  statute,  viz :  the  chancellor, . 
justices  of  the  supreme  court,  circuit  judges,  judges  of  the  superior  court 
of  law  of  the  city  and  county  of  New- York,  the  special  justices  and  as- 
sistant justices  for  the  said  city  and  county,  judges  of  county  courts, 
mayors,  recorders  and  aldermen  of  cities,  supreme  court  commis- 
sioners, and  justices  of  the  peace  appointed  for  any  city  or  elected  in 
any  town.(a) 

Whenever  complaint  shall  be  made  in  writing  and  upon  oath(&)  ta 
any  such  magistrate,  that  any  person  has  threatened  to  commit  any  of- 
fence against  the  person  or  property  of  another,  it  shall  be  the  duty  of 
the  magistrate  to  examine  such  complainant  and  any  witnesses  who  may 
be  produced,  on  oath ;  to  reduce  such  examination  to  writing,  (e)  and  to 
cause  the  same  to  be  subscribed  by  the  parties  so  examined.  (cQ  In  pro- 
ceedings under  this  section  of  the  statute,  the  first  step  is  to  make  a  com- 
plaint in  writing  and  upon  oath,  before  the  magistrate  ;  which  complaint 
must  be  separate  from  the  examination,  and  made  previous  thereto,  in 
order  to  give  the  magistrate  jurisdiction  to  take  such  examination.  We 
are  aware  that  the  supreme  court,  in  the  case  of  Bradstreet  v.  Fur- 
geson,{e)  laid  down  a  contrary  doctrine;  and  that  their  decision  was 
affirmed  by  the  court  of  errors  in  August,  1840,  the  case  in  which  court 
has  not  yet  been  reported.  But  (he  judgment  of  the  court  of  errors  was 
put  upon  a  difierent  ground  from  that  of  the  supreme  court.  In  the 
opinion  delivered  by  Chancellor  Walworth  in  that  case,  in  the  court  of 
errors,  he  observes :  '*  As  there  is  no  direction  to  examine  the  prosecutor 
and  his  witnesses  in  the  presence  of  the  party  proceeded  against,  upon 
the  return  of  the  warrant,  the  complaint  itself,  which  is  required  to  be 
in  writing  and  upon  oath,  is  intended  to  be  a  separate  and  distinct  pro- 
ceeding from  the  examination  of  the  complainant  for  the  purpose  of  as* 
certaining  whether  his  written  complaint  is  well  founded.  If  I  am  right 
in  this,  it  is  evident  that  the  magistrate  had  no  jurisdiction  to  administer 
the  oath  to  the  complainant  or  his  witnesses  for  the  purpose  of  ascertain- 
ing whether  there  was  reason  to  fear  the  commission  of  the  offence,  be- 
fore a  complaint  in  writing  had  been  made ;  and  of  course  the  com- 
plaint and  the  examination  could  not  properly  be  contained  in  the  same 
paper."  Indeed  Chief  Justice  Nelson,  in  dslivering  the  opinion  of  the 
supreme  court,  in  the  same  case,  admits,  that  strictly,  according  to  the 


(o)  2  R.  S.  703,  §  I.  (c)  Append.  No.  7. 

(b)  See  Append.  No.  6,  form  of  com-       id)  2  R.  S.  704,  §  2. 
plaint  (#)  17  Wend.  181. 
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letter  of  the  statute,  there  should  be  a  complaiat  in  writing,  on  oath,  and 
then  an  examination  by  the  magistrate. (/)  This  is  undoubtedly  the  cor- 
rect doctrine.  And  the  court  of  errors  affirmed  the  judgment  of  the  su- 
preme court  in  this  case,  upon  the  ground  that  it  appeared  from  recitals  in 
the  warrant  of  arrest^  that  a  complaint  in  writing  had  been  made  to  the 
justice ;  which  recital  was  to  be  taken  as  presumptive  evidence  of  the 
fact,  in  a  suit  against  the  justice. 

The  statute  further  provides,  that  if  it  shall  appear  from  the  examina- 
tion of  the  complainant  and  his  witnesses  that  there  is  just  reason  to  fear 
the  commission  of  any  such  offence  by  the  person  complained  of,  it  shall 
be  the  duty  of  the  magistrate  to  issue  a  warrant,(jg-)  under  his  hand,  with 
or  without  seal,  reciting  the  complaint,  and  commanding  the  officer  to 
whom  it  is  directed,  forthwith  to  apprehend  the  person  so  complained  of, 
and  bring  him  before  such  magistrate.(A)  This  warrant  oi  arrest  need 
not  contain  a  formal  adjudication  that  there  is  reason  to  fear  the  com- 
mission of  the  offence  threatened.(t) 

Upon  the  defendant  being  brought  before  the  magistrate,  he  may  be*, 
required  to  enter  into  a  recognizance,(A;)  in  such  sum,  not  exceeding  one 
tboasand  dollars,  as  such  magistrate  shall  direct,  with  one  or  more  suffi- 
cient sureties,  to  appear  at  the  next  court  of  general  sessions  to  be  held 
in  such  county,  and  not  to  depart  the  same  without  leave  ;  and  in  the 
meanwhile  to  keep  the  peace  towards  the  people  of  this  state,  and  par- 
ticularly towards  the  person  requiring  such  security. (/)  It  will  be  no-1 
tjced  the  statute  contains  no  provisbn  giving  the  person  proceeded 
against  an  opportunity  to  be  heard  in  his  defence,  upon  the  examination 
or  upon  the  return  of  the  warrant.  The  statute  seems  to  have  contem- 
plated an  ex  parte  proceeding  entirely.  If  this  construction  is  correct, 
the  person  proceeded  against  would  probably  have  no  right  to  examine 
witnesses  in  his  favor,  or  to  have  the  assistance  of  counsel.  _ 

If  the  recognizance  shall  be  given,  the  party  complained  of  is  to  be  dis- 
charged. If  he  refuses  to  find  such  security,  it  is  the  duty  of  the  magis- 
trate to  commit  him  to  prison  until  he  shall  find  the  same,  specifying,  in 
the  warrant,(m}  the  cause  of  commitment  and  the  sum  in  which  security 
was  required. (n)  In  this  warrant,  it  is  not  necessary  to  mention  the  offence 
which  the  defendant  is  charged  with  having  threatened  to  commit.    It  is 


(f)  Id.  186.  (A:)  See  Append.  No.  9. 

(g)  See  Append.  No.  8.  {I)  2  R.  S.  704,  §  4. 

(h)  2  R.  S.  704,  §  8.  (m)  See  Append.  No.  10. 

(t)  17  Wend.  181.  '         (n)  2  R.  S.  704,  §  6. 
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enough,  if  it  stale  the  requirement  to  give  security  and  his  refusal  to 
do  8o.(o) 

Any  person  committed  for  not  finding  sureties  of  the  peace,  as  provi- 
ded by  statute,  may  be  discharged  by  any  two  justices  of  the  peace  of 
the  county,  upon  giving  such  security  as  was  originally  required  of  him.(p) 
Every  recognizance  taken  pursuant  to  the  above  provisions  must  be 
transmitted,  by  the  magistrate  taking  the  same,  to  the  next  court  of  gen- 
eral sessions  of  the  county.  (9) 

Every  person  who,  in  the  presence  of  any  magistrate  above  specified, 
or  in  the  presence  of  any  court  of  record,  shall  make  any  aflfray,  or 
threaten  to  kill  or  beat  another,  or  to  commit  any  ofiisnce  against  his 
person  or  property ;  and  all  persons  who,  in  the  presence  of  such  ma- 
gistrate or  court,  shall  contend,  with  hot  and  angry  words,  may  be  or- 
dered by  such  magistrate  or  court,  without  any  other  proof,  to  give  such 
security  as  above  specified ;  and  in  case  of  refusal  so  to  do,  may  be 
committed  in  like  manner  as  before  provided.(r)  The  principle  con- 
tained in  this  section  of  the  statute  is  substantially  the  same  as  that  pre- 
viously existing  at  common  law.(*) 

Every  person  who  shall  have  entered  into  a  recognizance  to  keep  the 
peace,  shall  appear  at  the  next  court  of  general  sessions  held  in  the 
county ;  and  if  he  fail  to  appear,  the  court  shall  forfeit  his  recognizance, 
and  order  it  to  be  prosecuted,  unless  reasonable  excuse  for  his  default  be 
given.  If  the  complainant  do  not  appear  at  the  court  of  general  sessions, 
the  party  recognized  is  to  be  discharged,  unless  good  cause  be  shown  to 
the  contrary.  If  the  respective  parties  appear,  the  court  is  to  hear  their 
proofs  and  allegations,  and  may  either  discharge  the  recognizance  ta- 
ken, or  they  may  require  a  new  recognizance,  as  the  circumstances  of 
the  case  may  require,  for  such  time  as  shall  appear  necessary,  not  ex- 
ceeding one  year.(/) 

No  recognizance  to  keep  the  peace  is  to  be  deemed  broken,  except  for 
non-appearance  at  the  general  sessions,  unless  the  principal  in  such  recog^ 
nizance  be  convicted  of  some  offence  amounting,  in  judgment  of  law,  to 
a  breach  of  such  recognizance. (w) 

The  manner  in  which  such  recognizances  are  to  be  prosecuted,  is  also 
prescribed  by  statute,  (i;) 


(0)  17  Wend.   181.  See   1  Jebb  &        (•)  See  4  Black.  Com.  254. 
Syme's  Rep.  369.  (0  2  R.  S.  705,  §§  9,  10. 

(p)  2  R.  S.  704,  §  6.  (tt)  Id.  ib.  §  11. 

\q)  Id.ib.§7.  («Ud.  ib.  §§  12,  13. 

(r)  Id.  705,  §  8. 
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The  statate  cootains  a  general  provision  that  no  security  to  keep  the 
peacc^  or  to  be  of  good  behavior,  shall  be  required,  nor  any  person  be 
committed  to  prison  for  not  giving  the  same,  in  any  ease  except  such  as 
are  prescribed  or  authorized  by  statute. (u?)  This  section  defines,  with 
accuracy  and  precision,  the  powers  posses3ed  by  justices  of  the  peace,  in 
requiring  sureties  of  the  peace ;  which  powers  were  previously  rather 
vague  and  uncertain. 

Surety  of  the  peace  is  also  sometimes  authorized  by  way  of  punish- 
ment for  offences  already  committed.  Thus,  the  revised  statutes  provide 
that  every  court  of  criminal  jurisdiction,  before  which  any  person  shall 
be  convicted  of  a  criminal  offence,  not  punishable  with  death  or  impris- 
onment in  the  state  prison,  shall  have  power,  in  addition  to  such  sentence 
as  may  be  prescribed  or  authorized  by  law,  to  require  such  person  to 
give  security  to  keep  the  peace,  or  to  be  of  good  behavior,  or  both,  for 
any  term  not  exceeding  two  years,  or  to  stand  committed  until  such  se- 
curity be  given.  But  this  provision  does  not  extend  to  convictions  for 
writing  or  publishing  any  libel ;  nor  shall  any  such  security  be  hereaf- 
ter required  by  any  court,  upon  any  complaint,  prosecution,  or  convic- 
tion, for  any  such  writing  or  publishing.  No  recognizance  given  under 
this  section  of  the  statute  is  to  be  deemed  to  be  broken,  unless  the  princi- 
pal therein  be  convicted  of  some  offence  amounting,  in  judgment  of  law, 
to  a  breach  of  such  recognizance,  (x)  fiut  where  surety  of  the  peace  is 
directed  to  be  given,  as  a  part  of  the  penalty  for  the  commission  of  an 
offence,  it  is  said  it  must  be  understood  rather  as  a  caution  against  the 
repetition  of  the  offence,  than  any  immediate  pain  or  punishment  in 
it8elf.(y) 

All  persons  whatsoever,  being  of  sane  memory,  whether  natural  bora 
citizens  or  aliens,  have  a  right  to  demand  surety  of  the  peace.  Wives 
may  demand  it  against  their  husbands,  and  husbands  against  their 
wives.(z)  *•  In  the  latter  case,"  (as  Dr.  Burn  quaintly  says,)  "  Master 
Crompton  observeth,  that  if  the  wife  cannot  find  sureties,  she  shall  be 
committed,  and  so  a  man  may  be  rid  of  a  shrew.''(a)  Where  a  woman 
exhibits  articles  of  the  peace  against  a  man  whom  she  calls  her  husband, 
and  he  disputes  the  fact  of  the  marriage,  the  magistrate  should  order  the 
recognizance  to  be  worded  so  as  not  to  admit  the  fact.(6)  Married  wo- 
men,  and  infants  under  age,  ought  to  find  security  by  their  friends  only, 


(w)  2  R.  S.  705,  §  14.  («)  1  Hawk.  P.  C.  ch.  60,  s.  2,  4. 

(x)  Id.  737,  §§  1, 2.  See  also  4  Black.  (a)  Bum,  J.  "Surety  of  the  P."  II. 

Com.  253.  Cromp.  118. 

(y)  4  Black.  Com.  253.    2  Deacon's  {b)  2  Str.  1231. 
Dig.  Cr.  L.  1271. 
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and  not  to  be  bound  themselves ;  for  they  are  incapable  of  engaging 
themselves  to  answer  any  debt.(c) 

I'he  recognizance  may,  as  we  have  aeen,  be  discharged  by  the  court 
of  general  sessions  if  the  complainant  does  not  appear.  So  it  may  be 
discharged  by  the  court  upon  the  death  of  the  principal  party  bound 
thereby,  if  not  before  forfeited,  or  upon  the  death  of  the  complainant.((f) 

Surety  for  the  good  behavior^  is  of  near  affinity  to  surety  for  the  peace ; 
but  it  includes  the  latter  kind  of  surety  and  something  more ;  for  he  that 
is  bound  to  the  good  behavior  is  therein  also  bound  to  keep  the  peace,  (e) 
The  duty  of  a  justice  in  requiring  surety  for  the  good  behavior,  will  be 
stated  hereafter,  in  the  ciiapter  relative  to  "  Summary  Convictions.^ 

As  to  who  may  enter  complaints ;  what  persons  may  be  complained 
of;  and  the  duty  of  the  justice  as  respects  complaints  generally,  see  the 
next  chapter. 


CHAPTER  It. 


et  Vxz  nvvztt  anil  ipamfnirtfoTi  ot  oSmUfrH,  (omntfttfTis  tiiem 
tor  trial,  itnn  Uttfng  tliem  to  tufL. 

The  various  subjects  embraced  in  this  chapter  will  be  treated  of  in 
the  following  order : 

I.  Complaints. 
II.  Warrants. 

IIL  Arrests ;  and  the  execution  of  process. 
IV.  Examination  of  offenders. 
y.  Committing  offenders  for  trial. 
VI.  Letting  offenders  to  bail. 

I.  COMPLAINTS. 

The  initiatory  step  to  be  taken,  in  order  to  procure  the  arrest  and  ex- 
amination of  persons  charged  with  having  committed  offences,  is  to  make 
a  complaint  to  any  officer  authorized  by  law  to  receive  it,  showing  that 


(c)  4  Black.  Com.  254.  (<)  Dalt.  ch.  122.  p.  286. 

(i{)Id.ib.  Dalt.  ch.  18, 274.   IHawk. 
ch.  60,  §  17. 
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a  criminal  offence  has  been  committed.  The  following  points  respecting 
complaints,  are  to  be  noticed :  1st  The  persons  to  whom  complaints 
may  be  made;  2d.  The  complainant;  8d.  Who  may  be  complained  of; 
and  4th.  The  duty  of  the  magistrate. 

1st.  Of  the  persons  to  vohom  complaints  may  he  madeJ]  In  this  state 
the  following  officers,  and  no  others,  are  authorized  to  hear  complaints 
in  criminal  cases,  viz :  the  chancellor ;  the  judges  of  the  supreme  court ; 
judges  of  the  superior  court  of  law  of  the  city  and  county  of  New- York ; 
circuit  judges ;  judges  of  county  courts ;  mayors,  recorders  and  alder- 
men of  cities ;  and  justices  of  the  peace  generally.(l) 

2d.  Of  the  complainant]  When  a  person  competent  to  enter  a  com- 
plaint knows  that  another  has  committed  an  offence  he  should  see  that 
measures  are  taken  to  bring  the  Offender  to  justice.  In  point  of  morals, 
this  duty  is  quite  plain ;  and  it  is  especially  so  with  regard  to  those  more 
aggravated  crimes  which  strike  at  the  foundations  of  public  tranquility, 
or  endanger  the  lives  and  property  of  individuals.  No  one  can  be  said 
to  have  folly  discharged  his  obligations  to  society  who,  under  such  cir- 
cumstances, should  remain  silent  and  inactive  and  allow  the  culprit  to 
escape.  In  England,  this  duty  is  expressly  enforced  by  statute ;  and  the 
neglect  of  it  is,  in  many  cases,  rendered  criminal,  and  visited  with  exem- 
plary punishment.  It  is  stated,  moreover,  to  bo  an  offence  at  common 
law  for  one  who  knows  that  felony  or  treason  has  been  committed,  wil- 
folly  to  omit  informing  against  the  offender,  (c) 

We  have  no  statutory  provisions  on  this  subject,  however,  nor  are  we 
aware  that  an  indictment  merely  for  not  complaining  has  ever  been  sus- 
tained upon  common  law  principles,  either  in  this  state  or  in  this  coun- 
try.(J)  Our  law,  however,  as  well  as  that  of  England,  encourages  the 
performance  of  this  duty  by  ensuring  to  the  complainant  all  due  protec- 
tion in  the  discharge  of  it.  It  would  indeed  be  a  great  hindrance  to  pub- 
lic justice  were  he  liable  to  an  action  whenever  he  was  mistaken  in  the 
object  of  his  suspicions ;  and,  accordingly,  it  is  the  settled  doctrine  that 
a  person  cannot  be  sued  for  complaining  of  or  indicting  a  party,  unless 
his  proceedings  were  both  actuated  by  malice  and  entirely  destitute  of 
any  probable  foundation,  (e)    And  the  rule  is  quite  as  strict  if  not  mwe 


(1)  2  R.  S.  706,  §  1.    id.  704,  §  1.  («)  2  Stark.  Ev.  492,  5th  Am.  ed.    2 

(c)  See  1  Rusf .  on  Cr.  43.    3  Inst.  188,  Brown's  Kep.  App'x  69.  id.  42.  8  Wash. 

140.    1  Hale,  431,  448,  553,  871,  375.  C.  C.  Rep.  31.    Cooke's  Rep.  90.    OU- 

Bract  118.    Roscoe's  Cr.  £y.  811.    1  mer's  Rep.  9.    1  NoU  &  McCord,  278. 

Hawk.  P.  C.  ch.  56,  sec.  2,  and  n.    4  4  Mass.  R.  438.    17  id.  190.    10  John. 

Black.  Com.  121.  106.    1  T.  R.  520.    1  Salk.  14, 15,  21. 

id)  See  4  Black.  Com.  120,  n.  1,  Am.  5  Mod.  394, 405.  1  Vent  86.  Carth.  415. 

ed.  1836. 
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so,  in  shielding  him  from  an  action  of  slander  for  the  charges  made  in 
the  form  of  complaints.  (/) 

But  where  the  law  is  made  the  engine  of  oppression,  or  the  occasion 
is  used  by  the  prosecutor  merely  to  gratify  his  malice,  and  the  complaint 
is  entered  without  probable  cause,  the  party  injured  has  his  redress  by 
action.(^)  And  where  several  conspire  in  order  to  institute  a  groundless 
and  malicious  prosecution,  they  may  be  indicted  and  punished. (A) 

In  regard  to  causes  tried  before  a  court  of  special  sessions,  there  is  t 
still  further  check  upon  groundless  complaints.  If  the  defendant  is  ac- 
quitted, and  the  court  certify,  in  their  minutes,  that  the  complaint  was 
wilful  and  malicious,  and  without  probable  cause,  the  complainant  must 
then  pay  all  the  costs  that  shall  have  accrued  to  the  court  or  constable, 
or  give  security  that  he  will  pay  them  in  thirty  days.  If  he  neglects  to 
pay  them  or  give  security,  judgment  may  be  entered  for  the  amount,  by 
the  court,  and  the  complainant  committed  to  jail  as  upon  a  justice's  exe- 
cution in  a  civil  cause,  and  for  the  like  period,  until  he  shall  satisfy  the 
judgment,  with  the  costs  of  the  commitment,  or  until  he  shall  be  dis- 
charged by  due  course  of  law.  (t) 

Offences  ordinarily  affect  some  persons  more  than  others ;  and  it  is, 
therefore,  usual  for  such  as  are  immediately  injured  to  complain.  As  a 
general  rule,  however,  every  man  is,  of  common  right,  entitled  to  prefer 
a  complaint.  (&)  And  so  far  has  this  rule  been  carried  in  its  construction 
for  the  public  benefit,  that  even  an  individual  who  has,  for  the  purpose 
of  detecting  a  suspicious  person,  afforded  him  an  opportunity  to  commit 
a  pairticular  crime,  is  not  thereby  precluded  from  becoming  a  prosecutor, 
and  instituting  proceedings  against  him.(Z) 

On  an  application  for  criminal  process  against  any  person,  the  com- 
plainant is  to  be  examined  on  oath  or  affirmation  ;(m)  and,  therefore,  it 
is  sometimes  laid  down  that  none  are  qualified  to  act  as  complainants 
save  such  as  are  competent  to  give  testimony  as  witnes8es.(n)  In  Mas- 
sachusetts, it  has  been  stated,  broadly,  that  no  complaint  ought  to  be  re- 
ceived upon  the  oath  of  a  person  who  is  by  law  disqualified  from  sup- 
porting it  by  his  testimony  on  the  trial  of  the  party  accused,  (o)  As  to 
who  are  competent  witnesses,  see  ante,  p.  378,  et  seq. 


(/)  2  Stark.  Ev.  462,  5th  Am.  ed.  (/)  2  Taunt  284.    2  Bos.  &  Pal.  50a 

See  12  Pick.  163,  164,  165.    4  Bam.  &  1  Chit.  Cr.  L.  2. 

Cress.  247.  (m)  2  R.  S.  706,  §  2.    id.  407,  §  84. 

Cg)  1  Chit.  Cr.  L.  10.    2  Stark.  Ev.  id.  408,  §  90. 

492,  et  seq.    2  John.  R.  203.    4  Bam.  &  (n)  1  Chit  Cr.  L.  2,  8. 

Cress.  247.    12  Pick.  163, 164, 165.  (o)  Per  Panons,  Ch.  J.  in  a  cbtige 


(h)  2  R.  S.  691,  §  8.  to  the  firrand  jury,  quoted  in  Darii '  Joit. 

(i)  Id.  714,  §§20,21 
(If)  1  Chit  Cr.  L.  1. 


(•)  Id.  714,  §§20,21.  p.  8. 
dr.-    - 


Digitized  by 


Google 


Ch.  IJ,]  PROCEEDINGS,  &c.  IN  CRIMINAL  CASES.  451 

Those  who  are  incompetent  to  complain  in  person,  are  at  liberty,  it  is 
said,  to  disclose  the  circumstances  to  others,  and  thus  enable  them  to 
bring  the  offender  to  justice. (/)) 

On  this  subject,  however,  we  apprehend  that  no  rule  of  a  pra<^tica]  na- 
ture can  be  laid  down,  except  such  as  submits  the  question  of  the  com- 
petency or  incompetency  of  complainants,  in  a  great  measure,  to  the 
sound  discretion  of  the  magistrate.  For  if  he  receives  a  complaint  from 
one  who  is  incompetent  to  testify  as  a  witness,  we  know  of  no  authority 
for  dismissing  it,  on  that  ground  merely,  after  having  once  issued  his 
warrant.  He  ought  not,  in  any  case,  to  proceed  upon  a  complaint  solely 
because  such  complaint  has  been  made ;  for  though  there  be  a  positive 
charge  on  oath  by  a  competent  witness,  if  the  justice  sees  that  no  credit 
is  to  t>e  given  to  it,  he  may,  and  should  doubtless,  decline  acting  upon 
it  (9)  Especially  ought  he  to  do  so,  where  ha  has  personal  knowledge 
that,  in  addition  to  the  complainant  being  a  mffi  of  abandoned  character, 
he  is  incompetent  as  a  witness.  Even  in  respect  to  such  persons,  how- 
ever, cases  may  arise  where  a  magistrate  might  feel  himself  bound  to 
consider  their  complaints ;  as  where  they  are  corroborated  by  circumstan- 
ces, or  are  asking  merely  for  sureties  of  the  peace  ;  so,  perhaps,  in  many 
other  instances.  Thus,  where  a  defendant  in  a  civil  cause  had  been  ar- 
rested pursuant  to  an  order  founded  on  an  affidavit  made  by  one  con- 
victed of  conspiracy,  and  therefore  incompetent  as  a  witness,  in  England, 
the  court  refused  to  set  aside  the  proceedings ;  and  Abbott^  Ch.  J.  said : 
•*  I  am  by  no  means  prepared  to  say  that  a  person  convicted  of  conspir- 
acy is  pi*ecluded  from  obtaining  that  justice  which  the  law  of  the  country 
affords  to  all  his  majesty's  subjects."(r)  So,  where  the  reading  of  an  af- 
fidavit was  objected  to,  because  the  person  making  it  had  stood  in  the 
pillory,  Holt,  Ch.  J.  in  answer  to  the  objection,  asks :  ♦*  Must  he,  there- 
fore, suffer  all  injuries  and  have  no  way  to  help  himself  ?"(*) 

In  general,  the  presumption  is  in  favor  of  competency,  as  well  as  cred- 
ibility.(0 

A  justice,  however,  should  in  no  case  receive  a  complaint  upon  the  oath 
of  persons  who  at  the  time  are  disqualified  from  being  witnesses,  by  in- 
sanity or  drunkenness  ;(ti)  or  want  of  age ;  though,  as  to  infants,  if  they 
understand  the  nature  and  obligations  of  an  oath,  they  may  be  sworn,  no 
matter  how  young ;  and  their  credit  is  left  to  the  magistrate  to  deter- 


(p)  1  Chit.  Or.  L.  2,  3,    Davis*  Just  (b)  2  Salk.  461. 

8,  9.  (t)  See  7  Barn.  &  Cress.  815.    1  Man. 

(q)  Id.  32.    Dick.  Just.  458^  459.    2  &  Ryl.  669.    3  GiU  &  John.  355. 

Hawk.  P.  C.  ch.  13,  §  18.  (u)  See  10  John.  362.   16  id.  143.   15 

(r)  4  Dowl.  &  Ryl.  144.  Serg.  &  Rawle,  235.    Ante,  379. 
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inine.(v)  If  the  complainant  is  fourteen  years  of  age,  he  will  be  pre- 
sumed to  have  sufficient  knowledge  and  discretion ;  unless  circumstan- 
ces appear  creating  suspicion,  (uj)  But  if  under  that  age,  whether  he 
may  be  sworn  or  not,  is  matter  of  discretion. (x)  The  testimony  of  ao 
infant  seven  years  old,  corroborated  by  circumstances,  has  been  held 
sufficient  to  sustain  a  conviction  for  a  capital  offence.(y)  But  it  ha3 
been  held  that  a  child  but  four  years  old  was  not  a  competent  witness.(2) 

It  is  proper  to  be  observed,  that  a  person  may  be  so  infirm  from  old 
age,  as  to  be  entitled  to  but  little  credit ;  and,  in  such  a  case,  the  magis- 
trate should  proceed  cautiously  in  acting  upon  his  complaint,  {a) 

A  magistrate,  moreover,  should  not  allow  a  wife  to  complain  of  her 
husband,  or  a  husband  of  his  wife,  except  in  such  instances  as  the  law 
permits  them  to  be  witnesses  against  each  other.    Sec  ante,  p«  383. 

The  complainant,  and  indeed  all  persons,  should  avoid  every  attempt 
of  the  accused  to  compoiuid  the  matter  complained  of  and  to  stifle  the 
prosecution  against  him,  except  where  the  practice  is  allowed  by  statute. 
Agreements  of  this  character  are  strictly  forbidden  by  the  common  law^ 
and  punishable  criminally.  (6)  And  as  we  have  already  seen,  such  agree- 
ments are  expressly  prohibited,  in  this  state,  by  statute  ;(c)  except  in  a 
few  cases  particularly  specified,  where  offences  may  be  compromised.(c/) 

3d.  Who  may  be  complained  of,'\  A  justice  should  not  receive  a  com« 
plaint  against  any  person  who  is,  in  judgment  of  law,  incapable  of  com* 
mitting  an  offence,  or  who  is,  for  any  cause  whatever,  exempted  from 
punishment  for  his  acts  of  a  criminal  nature.  It  is  a  general  rule,  that 
every  person  transgressing  the  laws  of  his  country  is  liable  to  punisboient 
criminally  ;  and  that  no  offender  shall  be  excused  from  suffering  this 
penalty,  unless  he  be  expressly  exempted  by  those  laws  themselves.(e) 
There  are  certain  grounds  of  exemption,  which  our  laws  recognize,  as 
excusing  from  punishment.  These  have  been  already  stated  in  a  former 
Book  of  this  work,  to  which  it  will  suffice  to  refer  the  reader.(/) 

4th.  The  duty  of  the  magistrate.']  In  general,  the  first  duty  of  the 
magistrate,  on*  a  complainant  offering  himself,  is  to  examme  him,  and  his 
witnesses,  if  any,  on  oath ;  and  determine  whether  there  is  probable 
cause  for  proceeding  in  the  matter.(g-)    And  the  same  course  is  to  be 


(t))  See  10  Mass.  R.  225.    18  John.        (6)  1  Hawk.  P.  C.  ch.  59,  s.  7.    lUt- 
98.    2  Penning.  R.  657.    Cowen  &  Hiirs    coe's  Cr.  £y.  310.    1  Russ.  on  Cr.  135. 


Notes  to  Phil.  Ev.  61,  n.  50.    Ante,  379.        (c)  Ante,  203,  4,  229. 
(w)  2  South.  R.  589.    2  T.  R.  80.  \d)  2  R.  S.  730,  §§  6€ 

\x)  2  Penninj.  R.  657.  (e)  4  Black.  CkMn.  20. 


2  South.  R.  589.    2  T.  R.  80.  U)  2  R.  S.  730,  §§  66  to  69. 

2  Penning.  R.  657.  >  v    .  «.    .    ^ 

L  Const.  R.  354.    Ant 
\  Car.  &  Payne,  598. 
a)  See  10  Mass.  R.  225. 


V)  1  Const.  R.  354.    Ante,  379.  (/)  Ante,  Book  IH,  p.  237. 

X)  3  Car.  &  Payne,  598.  (g)  2  R.  S.  706,  §  2. 
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pursued  in  proceedings  under  the  act  respecting  fugitives  from  jus- 
tice.(A) 

It  is  hardly  necessary  to  observe  that  the  magistrate,  in  this  prelimina- 
ry stage  of  the  proceedings,  should  sedulously  endeavor  to  inform  him- 
self of  the  true  nature  of  the  case.  If  he  entertains  suspicions  of  the 
integrity  of  the  persons  sworn,  his  diligence  should  be  proportionably  in- 
creased. Instances  will  arise  where  the  application  for  criminal  process 
18  made  from  motives  of  a  reprehensible  character ;  in  order,  perhaps,  to 
gratify  revengeful  feelings,  or  to  procure  the  conviction  of  some  person  of  an 
infamous  crime,  who  is  likely  to  be  a  witness  against  the  complainant,  and 
thus  to  disqualify  him  from  giving  testimony.  The  examination,  in  these 
and  kindred  cases,  should  be  of  the  most  searching  character ;  lest  the 
public  be  subjected  to  the  expense  of  a  groundless  prosecution,  and  the 
process  of  the  law  prostituted  to  the  purposes  of  fraud  and  oppression. 

The  statute  does  not  require  that  there  should  be  either  a  written  com- 
plaint or  a  written  examination  of  the  complainant  and  his  witnesses 
prior  to  the  issuing  of  the  warrant  for  an  offence  committed.  We  have 
seen,  that  where  the  object  of  the  prosecutor  is  to  obtain  surety  of  the 
peace  to  prevent  the  commission  of  a  crime,  it  is  necessary  that  the 
complaint  made  to  the  magistrate,  and  the  exammation  of  the  complain- 
ant and  his  witnesses,  be  in  writing,  (z)  But  where  the  complaint  is  that 
a  crime  has  actually  been  committed,  it  may  be  made  verbally  to  the 
magistrate ;  who  is  to  examine  the  complainant  and  his  witnesses,  on 
oath  ;{k)  though  such  examinations  are  not  directed  to  be  taken  down 
in  writing  and  subscribed  by  the  examinants,  as  in  the  other  case. 

It  is  laid  down,  however,  by  several  writers,  that  it  is  the  duty  of  the 
magistrate,  independent  of  any  statutory  provision,  to  take  all  charges, 
of  whatsoever  kind  or  complexion  they  may  be,  in  writing,  (f)  This 
practice  is  recommended  by  a  variety  of  considerations ;  among  which 
are  the  following :  It  will  ensure  greater  system  and  accuracy  in  the 
subsequent  proceedings — enabling  the  justice,  in  case  the  complainant  or 
any  of  the  witnesses  are  prosecuted  for  their  doings  in  the  matter,  to 
show  distinctly  what  they  testify  to— ^and  further,  if  the  justice  himself  is 
prosecuted,  it  will  facilitate  his  defence,  by  enabling  him  to  exhibit,  at 
once,  an  information  on  oath  authorizing  the  warrant,  and  giving  him  ju- 
risdiction.(m) 


(A)  See  Laws  of  1839,  p.  323.  (m)  See  2  Stark.  Ev.  429,  note  a.    2 

(t)  Ante,  p.  444.  Strange,  710.    8  East's  R.  113.    2T.R. 

(k)  2  R.  S.  706,  §  2.  226. 

(I)  1  Chit  Cr.  L.  34.    Lofft,  240.    2 
Harr.  Dig.  1378. 
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Where  the  object  is  to  obtain  a  warrant  against  a  person  accused 
of  the  commission  of  a  crime,  a  complaint,  separate  and  distinct  from  the 
examination,  seems  to  be  unnecessary.  They  may  be  combined  in  the 
same  instrument.(7i) 

The  oath  (o)  should  be  administered  to  the  prosecutor  and  his  witnes- 
seses  by  the  magistrate,  previous  to  the  commencement  of  the  examina- 
tion.(/?)  And  the  magistrate  will  frequently  save  much  time  and  labor^ 
by  examining  the  complainant  and  his  witnesses  before  attempting  to  re- 
duce any  portion  of  the  testimony  to  writing ;  for  in  this  way,  perhaps, 
he  may  be  led  to  see  at  once  that  some  portion  of  the  testimony  is  irrel- 
evant, or  that  there  is  no  ground  whatever  for  the  complaint. 

In  respect  to  the  mode  of  taking  down  the  testimony,  the  magistrate 
should  pursue,  as  near  as  may  be,  the  language  of  the  witne8ses.(5')  The 
practice  of  taking  depositions,  however,  in  the  precise  words  of  a  statute 
creating  or  defining  the  offence,  has  been  strongly  reprobated,  because 
such  can  hardly  ever  resemble  the  language  of  the  persons  examined.(r) 
But  informations  of  this  character  will,  notwithstanding,  protect  the  ma- 
gistrate, where  enough  appears  to  give  him  jurisdiction,  provided  it  be 
not  shown  that  he  acted  corruptly.(«)  And  it  is,  in  all  cases,  sufficient 
to  reduce  the  substance  of  the  testimony  to  writing. 

Complaint  having  been  made,  and  the  examination  of  the  complaint 
and  his  witnesses  completed,  the  next  duty  of  the  magistrate  is  to  deter- 
mine whether  any  further  proceedings  should  be  had,  in  the  matter.  In 
regard  to  prosecutions  for  crimes  committed,  the  language  of  the  statute 
is  as  follows :  '*  If  it  shall  appear  from  such  examination  that  any  crim- 
inal oflfence  has  been  committed  the  magistrate  shall  issue  a  proper  war- 
rant under  his  hand,  with  or  without  seal,  reciting  the  accusation,  and 
commanding  the  officer  to  whom  it  shall  be  directed  forthwith  to  take 
the  person  accused  of  having  committed  such  oflfence,  and  to  bring  him 
before  such  magistrate,  to  be  dealt  with  according  to  Iaw.'*(i) 

As  to  the  amount  of  evidence  which  the  examination  should  present, 
in  order  to  authorize  the  magistrate  to  grant  his  warrant,  no  very  definite 
rule  has  been  or  can  be  laid  down.  At  common  law,  it  seems  a  magis- 
trate might  issue  his  warrant  upon  a  general  oath  of  suspicion  merely. 
This  was  on  the  ground  that  the  complainant  was  a  competent  judge  of  the 
matters  upon  which  his  suspicion  rested.(u)    But  our  statute  is  firamed 

(n)  See  Append.  No.  11,  form  of  Ex-  (r)  6  Bing.  85. 

amination.  (a)  Id.  ib.    2  Stark.  Ev.  426,  n.  (1)^ 

(d)  Append.  No.  12.  (t)  2  R.  S.  706,  §  3. 

(p)  4  Dow.  &  Ryl.  734.  (u)  4  Bkck.  Com.  290. 
(f)8id.8. 
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so  as  to  exclode,  in  a  great  measurtt,  tbe  abu9e8  to  which  such  a  practice 
might  lead ;  and  undoubtedly  was  designed  to  throw  the  duty  of  judging* 
in  this  respect,  entirely  upon  the  magistrate.  He  should  not  regard 
mere  allegations  of  suspicion,  but  the  grounds  of  the  suspicion — the  facts 
and  circumstances  must  be  laid  before  him ;  and  these  should  be  suffi- 
cient to  make  it  appear  that  a  crime  has  been  actually  committed,  and 
that  th^re  is  probable  cause  for  charging  the  indiridual  complained  of 
therewith. (t;)  And  it  is  the  duty  of  the  magistrate  well  to  consider  what 
is  sworn  to,  and  not  to  grant  any  warrant  groundlessly  or  maliciously, 
without  such  reasonable  cause  as  might  lead  a  discreet  and  impartial 
man  to  suspect  the  party  to  be  guilty,  (id) 

But  when  such  cause  is  shown,  he  ought  to  be  prompt  and  fearless  in 
tbe  discharge  of  his  duty.  We  have  known  warrants  refused  in  many  in- 
stances where  they  ought  to  have  issued,  because  of  some  vague  appre- 
hension on  the  part  of  the  magistrate  that  he  might  render  himself  liable 
to  a  prosecution,  in  the  event  of  its  being  ascertained  that  the  accused 
was  innocent.  It  is  indeed  true  that  should  he  issue  his  warrant, when 
there  was  no  complaint  or  information'  on  oath  whatever,  and  no  cause 
of  arrest,  be  would  be  punishable  for  '\i.{x)  The  reason  is  that  under 
such  circumstances  he  has  no  jurisdiction  whatever.  Where,  however, 
the  magistrate  has  observed  the  preliminaries  required  to  obtain  jurisdic- 
tbn,  and  consequently  where  he  has  a  right  to  adjudicate  upon  the  ques. 
tion  as  to  the  propriety  of  issuing  the  warrant,  no  mere  error  of  opinion 
or  judgment  will  render  him  liable.  He  is  bound  to  decide  in  such  case, 
and  unless  he  acts  corruptly,  it  would  be  against  both  policy  and  justice, 
if  the  law  should  allow  him  to  be  punished  because  he  did  not  decide 
rightly,  (y)  Where  the  magistrate  acts  in  bad  faith,  and  grants  a  war- 
rant against  an  innocent  man,  upon  an  oatli  of  facts  and  circumstances 
affording  no  rational  ground  of  suspicion  whatever,  he  would  doubtless 
subject  himself  to  an  action,  (z) 

Under  the  act  of  May,  1839  authorizing  the  arrest  and  detention  of  fugi- 
tives from  justice  from  other  states  and  territorities  of  the  United  States, 
tbe  same  officers  before  mentioned  as  having  power  to  issue  process 
for  the  arrest  of  offenders,  are  empowered  to  issue  process  for  the  appre- 


(©)  See  1  Chit  Cr.  L.  38.    1  Hale's  Wili.  158.    2  Hawk.  P.  C.  ch.  13,  §  18. 

P.  C.  582.    2  id.  210.    4  Black.  Com.  Comb.  359. 

290.    2Hawk.P.C.ch.l3,§18.    Dick.  (y)  See  2  Stark.  Ev.  427,  8.    2  Mod. 

Just  Warrant,  1.  218,  220, 1.    1  Brod.  &  Bine.  137.    5 

(w)  1  Chit  Cr.  L.  34.    2  Hawk.  P.  C  John.  R.  287.    9  id.  394.    3  Caine's  R. 

ch.  13,§ia  170.    17  John.  R.  14«.    7  Wend.  200. 

(x)  2T.  R.  225.    1  Chit  Cr.  L.  34.   2  («)  1  Chit  Cr.  L.  84.    2  H«wk.  P. 

C.  ch.  13,  §  18. 
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bensionof  a  person  charged  in  any  state  or  territory  of  the  United  States, 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice  and  be 
found  within  this  state.  The  proceedings  under  this  act  are  to  be  simi- 
lar, in  all  respects  to  those  under  the  revised  statutes,  above  referred  to, 
for  the  arrest  and  commitment  of  persons  committing  offences  within  this 
state.  If,  from  the  examination  had  under  this  act  k  satisfactorily  ap> 
pears  that  such  person  has  committed  a  criminal  offence  and  is  a  fugitive 
from  justice,  the  magistrate,  by  warrant  (a)  reciting  the  accusatbo,  shall 
commit  such  fugitive  to  the  common  jail,  there  to  be  detained  for  such 
time  to  be  specified  in  the  warrant  as  the  magistrate  shall  deem  reasona- 
ble to  enable  such  fugitive  to  be  arrested  by  virtue  of  the  warrant  of  the 
governor  of  this  state,  issued  according  to  the  act  of  congress,  upon  the 
requisition  of  the  governor  of  the  state  or  territory  in  which  such  fugitive 
committed  the  offence ;  unless  such  fugitive  shall  give  bail  or  be  dis- 
charged, &c.  (6) 

In  proceedings  under  this  statute  it  is  the  duty  of  the  magistrate  to  sat- 
isfy himself  that  the  accused  has  committed  a  criminal  offence,  and  that 
he  is  a  fugitive  from  justice.  And  for  this  purpose  he  should  require  the 
same  species  and  degree  of  evidence  as  in  proceedings  against  persons 
accused  of  committing  crimes  in  this  state. 

II.  WARRANTS. 

If  the  magistrate  determines  that  the  case  requires  further  proceed- 
ings, his  next  duty  is  to  issue  his  warrant  for  the  apprehension  of  the  of> 
fender..  The  warrant  to  arrest  persons  with  a  view  of  obtaining  sureties 
of  the  peace  has  been  already  spoken  of,  in  the  next  preceding  chapter. 
We  shall  therefore  here  confine  ourselves  to  noticing,  in  a  general  way 
the  more  ordinary  warrant  to  arrest  persons  chai^d  with  having  com- 
mitted crimes  ;(c)  though,  in  most  respects,  our  observations  virill  apply 
to  both  species  of  warrants. 

In  respect  to  the  form  and  requisites  of  this  species  of  warrant  the  fol- 
lowing particulars  are  deserving  of  attention. 

1st.  That  it  should  show  the  county  uhere  it  was  made^  either  in  Urn 
body  of  the  warrant  or  in  the  margin.{d)  This  is  usually  done  by  a 
statement  in  the  margin  at  the  commencement,  thus — **  Saratoga  Ckmth 
ty  ss,  : 

2d.  It  ought  to  set  forth  the  year  and  day  wherein  it  uxxs  issued^  that 


(a)  Append.  No.  13.  (c)  See  Append.    No.  14,  fom  of 

(6)  Laws  of  1839,  p.  823.  Warrant  of  Arrest. 

(d)  2  Hawk.  P.  C.  ch.  13,  §  23. 
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in  an  action  brought  upon  an  arrest  made  by  virtue  of  it,  it  may  appear 
to  have  been  prior  to  such  arre8t.(e) 

3d,  It  may  be  either  in  the  name  of  the  justice  himself,  or  in  the  name 
of  the  people  ;  though  it  is  said  the  former  is  the  most  common,  in  prac- 
tice.(/) 

4tb.  It  must  be  under  the  hand  of  the  justice  or  magistrate  who  issues 
sL     This  is  expressly  required  by  statute, (^)  and  by  the  common  law.(A) 

5tb.  It  may  be  under  seal  or  not.  At  conmion  law  it  has  been  said  a 
seal  was  necessary,  (t)  But  such  does  not  seem  to  be  the  case.  (A)  In 
this  state,  by  the  express  provision  of  the  statute  the  warrant  may  be 
either  with  or  without  seal.(2) 

6th.  It  should  not  be  general,  to  apprehend  all  persons  suspected^  but 
should  direct  the  officer  to  apprehend  some  particular  individual ;  other- 
wise it  will  be  void.(m) 

7th.  The  name  of  the  person  to  be  apprehended  should  be  accurately 
stated,  if  known ;  and  must  not  be  left  in  blank,  to  be  filled  up  after- 
wards, (n)  If  the  name  inserted  be  not  the  right  one,  or  be  fictitious^ 
merely,  the  arrest  cannot  be  justified,  even  though  the  person  arrested  be 
the  one  intended  ;  unless  indeed  he  is  known  as  well  by  the  name  in  the 
warrant  as  by  his  true  name.(o)  But  if  the  name  of  the  party  be  un- 
known, the  warrant  may  be  issued  against  him  by  the  best  description 
the  nature  of  the  case  will  allow  ;  as — "*  the  body  of  a  man  whose  name 
is  unknown,  but  whose  person  is  well  known,  and  who  is  employed  as 
the  driver  of  cattle,  wears  a  white  hat  and  has  lost  his  right  eyc^Q)) 

8th.  The  warrant  must  recite  the  accusation  made  by  the  complaint. 
This  is  required  by  statute.  (9)  At  common  law  it  was  deemed  rather 
discretionary  than  necessary  to  set  out  the  accusation  in  the  warrant,  but 
the  practice  of  doing  so  has  been  universally  recommended. (r)  It  is 
stated  in  the  mai^nal  note  to  AtcMnson  v.  I^ncer,{s)  by  way  of  sem^ 
ble,  ^  that  in  no  case  is  it  indispensable  that  a  warrant  issued  by  a  magis- 


(«)  2  Hawk.  P.  C.  ch.  13,  §  22.    2  (m)  4  Black.  Com.  291.    1  Hale's  P. 

Hale's  P.  C.  111.    1  Chit  Cr.  L.  38,  39.  C.  580.    1  Chit  Cr.  L.  41, 42. 

(f)  1  Chit  Cr.  L.  39.    2  Hawk.  P.  (n)  1  Chit.  Cr.  L.  39.    2  Hale's  P.  C. 
C.  ch.  13,  §  24.    4  Bora's  J.  353.    19  114.    Foster,  312. 

Johns.  R.  279.  (0)  8  East,  828.    6  Cowen,  456.  7  id. 

(g)  2  R.  S.  706,  §  3.  832.    8  Wend.  350.    4  id.  656.    9  id. 
(h)  2  Hawk.  P.  C.  ch.  13,  §  21.    1  320.    2  Taunt.  R.  400. 

Hale's  P.  C.577.    1  Chit  Cr.  L.  38.    4  (p)  1  Chit.  Cr.  L.  89,  40.    1  Hale's 

Black.  Com.  290.  P.  C.  577. 

(t)  4  Black.  Com.  290.    2  Hawk.  P.  (q)  2  R.  S.  706,  §  3. 

C.  ch.  18,  §  21.    1  Hale's  P.  C.  577.  (r)  See  1  Chit  Cr.  L.  41.    2  Hale's 

(k)  Willes'  R.  411.    Bull.  N.  P.  C.  P.  C.  111.    1  id.  580.    Cro.  Jac.  81.    2 

83.    1  Chit  Cr.  L.  38.  WUles,  158. 

(0  2  R.  S.  706,  §  3.  (s)  9  Wend.  62. 
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trate  upon  a  criminal  complaint,  should  state,  upon  its  face,  the  oflTence 
charged."  The  decision  there,  however,  was  made  under  the  act  of 
1813,  for  suppressing  immorality,  and  the  section  in  virtue  of  which  the 
warrant  spoken  of  was  issued,  is  entirely  silent  respecting  its  form.(e) 
The  court  were  consequently  only  called  upon  to  declare  and  apply  the 
common  law,  which  is  undoubtedly  as  stated.  But  the  language  of  the 
revised  statutes  is  *'  the  justice  shall  issue  his  warrant,  &c.,  reciting  the 
accusation, ^^  In  all  warrants,  therefore,  issued  for  the  apprehension  of 
persons  under  that  provision,  it  is  undoubtedly  the  only  safe  course ;  and 
in  the  absence  of  authority  we  venture  the  opinion  that  it  is  indispensa- 
ble to  the  validity  of  the  warrant,  that  it  should  contain  a  recital  of  the 
accusation,  or  something  equivalent  to  it  Not  that  the  evidence  given 
on  the  examination  need  be  stated  at  length ;  but  enough  should  appear 
on  the  face  of  it  to  inform  the  accused  of  the  specific  ofience  with  which 
he  stands  charged,  and  the  place  where  it  was  committed,  so  that  he 
may  know  what  preparations  to  make  in  order  to  meet  it.(ti) 

That  this  is  the  true  construction  of  the  statute  appears,  moreover, 
we  think,  by  a  subsequent  provision  which  requires,  in  respect  to  trials 
before  courts  of  special  sessions,  that  after  the  court  are  organized  ^  the 
charge  made  against  the  defendant,  as  stated  in  the  warrant  of  arrest  or 
commitment  shall  be  distinctly  read  to  such  defendant  who  shall  be  re- 
quired to  plead  thereto.**  (v)  If  no  charge  is  stated  in  the  warrant,  it  would 
seem  that  the  court,  in  that  case,  could  not  require  the  defendant  to 
plead,  and  consequently  would  not  be  able  to  proceed. 

In  case  the  warrant  is  executed  out  of  the  county  in  which  the  magis- 
trate resides,  and  where  the  offender  may  be  bailed  by  a  magistrate 
other  than  the  one  who  issued  it,  if  the  offence  be  not  punishable  with 
death  or  imprisonment  in  the  state  prison,  most  clearly  the  warrant  must 
show  the  nature  of  the  offence,  and  the  county  or  place  where  it  was 
committed.  For,  in  determining  whether  the  offence  is  bailable  such 
magistrate  is,  by  the  express  terms  of  the  statute,  to  be  guided  by  the 
offence  as  ^  charged  in  the  warrant.''(u))  And  how,  except  by  what  shall 
appear  on  the  face  of  the  warrant,  is  he  to  ascertain,  under  the  next  see* 
tion,(a:)  'Uhe  county  where  the  offence  shall  be  alleged  to  have  been 
committed,''  so  as  to  recognize  the  accused  accordingly  ? 

9th.  TTie  warrant  must  be  properly  direct^.  It  may  be  directed  to 
the  sheriff  exclusively,  or  to  the  constables  of  the  county  or  of  a  particu- 


(t)  See  2  R.  L.  1813, 196,  §  9.  (©)  2  R.  S.  712,  §  7. 

(u)  See  1  Chit  Cr.  L.  42.    2  WiU.       ho)  Id.  706,  §  7. 
158.  (x)Id.  ib.§i. 
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lar  town.  So  it  may  be  directed  to  the  sheriff,  and  at  the  same  time  to 
any  constable. (y)  A  warrant  not  directed  to  any  particular  person  in 
office,  is  bad.  (2)     It  has  been  decided,  however,  in  Pennsylvania  that  a 

warrant  directed  by  a  justice  of  the  peace  "  to constable,'^  is  well 

directed  if  it  is  executed  by  the  proper  constable  of  the  district.(a) 

It  is  usual,  and  perhaps  in  strictness,  the  most  regular,  for  a  justice  of 
the  peace  to  direct  his  warrant  to  a  constable  instead  of  the  sheriff;  for 
constables  are,  by  the  common  law,  regarded  as  the  proper  and  known 
officers  of  a  justice.(6)  And  Mr.  Chitty  has  laid  it  down  that  in  Eng- 
land, if  an  act  of  parliament  direct  that  a  justice  shall  issue  a  warrant, 
and  do  not  state  to  whom  it  shall  be  directed,  it  must  be  directed  to  the 
constable,  and  not  to  the  sheriff,  unless  such  power  be  given  by  the  act.(c) 

The  warrant  may  moreover  be  directed  to  some  indifferent  person,  by 
name,  who  is  no  officer ;  for  a  justice  may  authorize  any  one  to  be  his 
officer  whom  he  pleases  to  make  such ;  but  no  private  person  can  be 
compelled  to  execute  it,  and  hence  it  is  better,  in  general,  to  direct  it  to 
an  officer,  (d) 

In  England,  much  nicety  was  formerly  required  in  the  direction  of 
warrants.  Until  the  time  of  Geo.  4th  constables  there  could  not  act  for 
the  whole  county,  but  were  regarded  as  mere  parish  officers,  and  were 
confined,  in  the  execution  of  process,  to  the  particular  precincts  for  which 
they  were  respectively  appointed.  Hence,  tliough  a  warrant  might  be 
directed  to  the  constables  of  a  county,  yet  no  constable  could  execute  it 
oat  of  his  own  parish.  And  if  a  warrant  was  directed  to  a  constable  of 
a  given  parish,  by  his  name  of  office,  he  could  not  execute  it  out  of  his 
parish.  But  if  it  were  directed  to  him  by  his  personal  name,  then  he 
took  an  authority  co-extensive  in  point  of  territory  with  that  of  him  who 
conferred  it.(e)  But  in  this  state  it  is  otherwise  ;  and  if  a  warrant  be  di- 
rected to  any  constable  of  the  county,  it  may  be  executed  by  a  constable 
of  any  town  in  any  part  of  the  county.  So  if  it  be  directed  to  the  con- 
stables of  a  particular  town,  they  are  compellable  to  serve  it  any  other 
part  of  the  county.  For  constables,  under  our  law,  can  hardly  be  said 
to  be  town  officers  except  as  regards  their  tenure  of  office.  They  have 
the  same  right  to  execute  process  in  every  part  of  the  county  as  in  the 


(y)  1  EastP.  C.  320.    1  Chit.  Cr.  L.  49.  Chit.  Cr.  L.  38.    1  Hale's  P.  C.  681.    2 

(z)  Addis.  376.  id.   110,  111.    1  Salk.  347.    3  Wend, 

(a)  6  fiinn.  123.  350. 

(6)  1  Salk.  381.  (e)  1  Bam.  &  Cress.  288.    2  Dow.  & 

(c)  1  Chit.  Cr.  L.  38.    2  Ld.  Raym.  Ryl.  444.    1  Salk.  176.    1  Chit.  Cr.  L. 

1192.    1  Salk.  381,  S.  C.  38.    1  Bum's,  J.  105.  2  Ld.  Raym.  1296. 
((£)  2  Hawk.  P.  C.  ch.  13,  §  27.    1 
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town  in  which  they  were  chosen  and  where  they  reside.    In  this  respect 
their  territorial  jurisdiction  is  co-extensive  with  that  of  the  sberiff.(/) 

10th.  Return  of  the  warr(mt.\  The  warrant  of  a  magistrate  is  not 
returnable  at  any  particular  time ;  and  it  continues  in  force  until  it  is 
fully  executed  and  obeycd.(g-)  It  does  not  state  any  precise  time  when 
the  party  is  to  be  brought  before  the  magistrate  for  examination.  This 
is  never  done  in  any  warrant  whatever.  Nor  is  it  possible  to  do  it  with- 
out manifest  injury  to  the  party ;  for  if  a  distant  or  any  period  should  be 
limited,  he  must  remain  in  custody  during  all  the  time  between  the  issu- 
ing of  the  warrant  and  the  day  limited  for  its  return ;  whereas,  he  is  en- 
titled to  be  discharged  the  first  day,  if  he  is  innocent.(A)  The  law  has 
jfixed  a  time  ;  for,  by  statute,  the  warrant  must  be  made  returnable /or/A- 
tmth,{i)  The  oflScer  is  therefore  bound  to  carry  the  party  accused  be- 
fore the  magistrate  immediately ;  and  if  he  delay  so  to  do,  it  is  contrary 
to  the  duties  of  his  ofl5ce.(A:) 

11th.  The  warrant  must  command  the  officer^  to  whom  it  is  directed^  to 
bring  the  accused  before  the  magistrate  who  issued  it,  to  be  dealt  with 
according  to  law.{t)  If  the  warrant  be  to  obtain  sureties  of  the  peace, 
the  command  must  be  to  bring  the  party  before  the  magistrate  who  is- 
sued it,  omitting  the  words,  to  be  dealt  with  according  to  law,(m)  At 
common  law,  the  warrant  might  be  general^  to  bring  the  party  before 
any  justice  of  the  peace  of  the  county,  or  special^  to  bring  him  before 
the  justice  who  granted  it.  If  it  were  general,  the  election  of  th^'  ma- 
gistrate before  whom  the  accused  should  be  taken,  lay  with  the  arrest- 
ing officer  exclusively. (n)  ' 

12th.  Endorsing  or  backing  u)arrants.']  Warrants  issued  by  either 
of  the  officers  who  are  authorized  by  statute,(o)  to  issue  warrants  of  ar- 
rest, may  be  executed  in  any  part  of  the  state ;  except  such  as  are  issued 
by  any  assistant  justice  in  New-York,  or  by  any  alderman  or  justice  of 
the  peace.  Warrants  issued  by  any  such  assistant  justice,  alderman,  or 
justice  cannot  be  executed  out  of  the  county  within  which  they  are  offi- 
cers, unless  endorsed  in  the  following  manner : 

If  the  person  against  whom  any  warrant  granted  by  any  such  alder- 
man or  justice  shall  be  issued,  shall  escape,  or  be  in  any  other  county 
out  of  the  jurisdiction  of  such  alderman  or  justice,  it  shall  be  the  duty  of 


6  Cowen,  647,  8.    9  Wend.  819,  (I)  2  R.  S.  706,  3. 

(m)  Id.  704,  §  3. 

(g)  Peake's  Rep.  234.  (n)  1  Chit.  Cr.  L.  39.    2  Hawk.  P.  C. 

(h)  Davis'  Just  27.  ch.  13,  §  26.    1  Hale's  P.  C.  582.  ^  2^d. 

(i)  2  R.  S.  706,  §  3.  112.    4  Black.  Com.  291. 

(*)  1  Chit  Cr.  L.  40.    8  T.  R.  110.  (o)  2  R.  S.  706,  §  1.    Id.  704,  §  1. 
Foft.  143.    4  Black.  Com.  291,  n. 
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any  justice  of  the  peace  or  other  officer  above  named,  within  the  county 
where  such  oflfender  shall  be,  or  shall  be  suspected  to  be,  upon  proof  of 
the  hand-writing  of  the  magistrate  issuing  the  warrant,  to  endorse  his 
name  on  the  same ;  and  thereupon  the  person  bringing  the  warrant,  or 
any  other  officer  to  whom  it  may  have  been  directed,  may  arrest  the  of- 
fender in  the  county  where  the  warrant  was  endorsed.(/>) 

The  practice  of  backing  warrants  has  prevailed  in  England  for  a  long 
time;  at  first  without  law,  but  it  was  at  last  authorized  by  statute. (9) 
It  is  said,  that  formerly  there  ought  to  have  been  a  fresh  warrant  in  ev- 
ery fresh  county  ;(r)  but  this  cannot  now  be  necessary. 

The  statute  requires  that  the  magistrate,  in  backing  a  warrant,  shall 
.  merely  endorse  his  name  on  the  same.  Within  the  strict  letter  of  the 
statute,  therefore,  it  does  not  seem  necessary  that  the  justice  should  write 
any  thing  upon  the  warrant  except  his  name — not  even  his  addition,  of 
justice  of  the  peace.  Upon  principle,  however,  and  in  analogy  to  the 
formalities  required  in  issuing  original  process,  an  endorsement  of  this 
nature,  which  is  to  give  the  process  new  vitality,  ought  to  show  upon  its 
face  that  it  was  made  by  a  person  having  authority  to  make  it ;  in  order 
to  justify  the  officer  in  executing  it.  And  for  the  same  reason,  as  well 
as  for  the  sake  of  convenience,  and  to  avoid  mistakes,  it  would  doubtless 
be  advisable  for  the  justice  to  write  a  short  endorsement  upon  the  war- 
rant, reciting  that  proof  had  been  made  to  him  on  oath,  that  the  name  of 
the  justice  subscribed  to  the  warrant  is  the  hand-writing  of  the  person 
issuing  the  same ;  and  authorizing  the  proper  officers  to  execute  such  war- 
rant within  his  county.  (5) 

No  magistrate  is  liable  to  any  indictment,  or  action  for  having  endors- 
ed any  warrant  pursuant  to  the  above  provisions  of  the  statute,  although 
it  should  afterwards  appear  that  such  warrant  was  illegally  or  improper- 
ly issued,  (t) 

III.  ARRESTS ;  AND  THE  EXECUTION  AND  RETURN  OF  PROCESS. 

An  arrest,  in  criminal  cases,  is  the  apprehending  or  detaining  a  per- 
son in  order  that  he  may  be  forthcoming  to  answer  to  a  crime  alleged 
against  him,  or  of  which  he  is  suspected  to  be  guilty.(u) 

Wtu>  is  liable  to  arrest^  To  this  arrest  all  persons,  without  distinction, 
are  liable  when  accused  of  a  capital  or  other  oflfences.(t?)     The  exemp- 


(p)  2  R.  S.  706,  §§  4,  6.  (i)  2  R.  S.  707,  §  6. 

(9)  4  Black.  Com.  292.  (u)  4  Black.  Com.  288.    1  Chit  Cr. 

(r)  Id.  ib.  L.  12. 

(f )  See  App.  No.  15,  form  of  endorse-  (o)  4  Black.  Com.  289. 
ment. 
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lions,  which  exist  in  civil  cases  here  cease  to  operate.  Thus,  a  married 
woman,  when  she  has  committed  an  offence  for  which  she  is  subject  to 
punishment,  is  liable  to  be  apprehended.(u?)  And  the  provision  of  our 
statute  exempting  females  generally  from  imprisonment,  is  expressly  con- 
fined to  civil  cases,  (x)  So  the  various  privileges  from  arrest,  of  mem- 
bers and  officers  of  the  legislature,(y)  voters  at  elections,(z)  witnesses,(a) 
and  seamen  and  soldiers  in  the  public  service(A)  do  not  extend  to  arrests 
in  criminal  prosecutions. 

For  what  offences."]  It  is  laid  down  in  Blackstone's  Commentaries 
that  no  person  can  be  arrested  unless  charged  with  such  a  crime  aa  will 
at  least  justify  holding  him  to  bail  when  taken.(c)  By  this  is  meant,  we 
presume,  that  if  the  accusation  be  of  such  a  character  that  the  govern- 
ment cannot  prosecute  the  offender  for  it,  even  so  far  as  to  require  him 
to  give  bail,  it  is  not  the  subject  of  criminal  jurisdiction.  In  Massachu- 
setts a  kindred  doctrine  has  been  recognized,  viz :  that  no  man  is  liable 
to  imprisonment,  unless,  when  lie  shall  appear,  to  answer,  the  common- 
wealth shall  have  an  indefeasible  right  to  proceed  against  him.(<f)  And 
because,  under  the  peculiar  circumstances  of  that  case,  the  prosecution 
of  the  government  was  liable  to  be  defeated  by  a  qui  tarn  suit  for  the 
same  matter,  commenced  by  an  informer,  it  was  held  that  an  arrest  be- 
fore indictment  was  not  allowabIe.(«)  In  general,  however,  individuals 
are  liable  to  arrest  before  indictment,  for  all  offences  of  a  criminal  na- 
ture.(/) 

Time  and  place  of  making  an  arrest']  An  arrest  may  be  made  at  any 
time  in  the  day  or  night.  It  may  be  made  in  the  night,  as  well  as  in  the 
day  time,  in  order  to  prevent  the  escape  of  the  party,  (g^)  But  in  this 
case  it  is  said  a  more  especial  notification  of  the  officer's  authority  is  ne- 
cessary.(A)  So  an  arrest  may  be  made  on  Sunday ;  for  though  in  civil 
matters,  this  is  prohibited,  yet  the  statute  expressly  excepts  the  cases  of 
breach  of  the  peace,  or  apprehended  breach  of  the  peace,  and  the  ap- 
prehension of  persons  charged  with  crimes  and  misdemeanors. (t) 

And  an  arrest  on  a  criminal  charge  may  be  made  in  any  place,  (i) 

Manner  of  making  an  urrestJ]    To  constitute  an  arrest  the  party 


(to)  3  Burr.  1681.    1  Hawk.  P.  C.  cb.  (e)  See  Davis'  Just.  51. 

1.    1  Chit.  Cr.  L.  12.  (/)  2  R.  S.  706,  §  3.    1  Chit  Cr.  L. 

(x)  2  R.  S.  428,  §  9.  13.    Davis'  Just.  53.    4  Black.  Com. 

(y)  1  id.  153.  290.    2  Hale's  P.  C.  72, 108. 

(x)  Id.  127.  {g)  9  Co.  66.    1  Chit.  Cr.  L.  49.    1 

(a)  2  R.  S.  402.  East's  P.  C.  324.    3  Taunt.  14. 


(6)  Ing.  Abr.  414,  §  5.  (h)  1  Hale,  461. 

(c)  4  Black.  Com.  289.  (i)  1  R.  S.  675,  § 

(d)  6  Mass.  R.  347,  8.  (k)  Bac.  Abr.  Tra 


{k)  Bac.  Abr.  Tret.  (D.  3.) 
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must  be  actually  touched  by  the  officer,  or  coqfined  in  a  room,  or  sub- 
mit himself,  by  words  or  actions,  to  be  in  custody.  The  mere  giving 
charge  or  causing  him  voluntarily  to  appear  before  a  magistrate,  without 
the  person's  being  taken  into  actual  custody,  will  not  amount  to  an  ar- 
rest ;  for  bare  words  in  this  respect,  will  not  be  of  any  avail.  (Q  But  no 
manual  touching  of  the  body,  or  actual  force  is  necessary,  in  order  to 
constitute  an  arrest.  It  is  sufficient  if  the  party  is  within  the  power  of 
the  officer,  and  submits  to  the  arrest,  (m) 

In  general,  under  our  law,  an  arrest  may  be  made  in  three  ways,  viz : 
1.  By  warrant ;  2.  By  an  officer  without  warrant ;  3.  By  a  private  per- 
son without  warrant. 

1st.  Of  arrests  by  nxirrani.']  Under  this  head  we  propose  to  confine 
ourselves  mainly  to  arrests  made  in  virtue  of  warrants  issued  by  justices 
of  the  peace. 

The  warrant  being  framed  according  to  the  requisitions  mentioned 
ante,  p.  456  is  to  be  delivered  to  the  person  or  to  one  of  the  persons  to 
w'  om  it  is  directed.  If  it  be  directed  to  the  sherifi*  it  seems  that  he  may 
execute  it  himself,  or  it  may  be  executed  by  one  of  his  deputies ;  or  he 
may,  by  writing,  authorize  any  other  person  to  execute  it.  If  it  be  di- 
rected to  a  constable  or  any  private  person  he  must  execute  it  in  person ; 
though  any  one  may  lawfully  assist.(t;)  If  the  warrant  be  directed  gen- 
erally to  all  the  constables  of  the  county,  any  constable,  as  we  have  seen, 
may  execute  it  in  any  part  of  the  c(mniy.{w) 

If  it  be  directed  to  the  constables  of  a  particular  town,  no  constable 
of  any  other  town  would  be  authorized  to  serve  it  The  general  rule 
indeed,  is  that  none  save  those,  (or  one  of  them)  to  whom  a  warrant  is 
directed,  have  power  to  act  under  it.(x) 

Warrants  of  arrest  issued  by  justices  of  the  peace  are  in  general  to  be 
executed  withm  the  county  where  the  justice  resides.  This  is  so  in  all 
cases  where  the  warrant  is  issued  for  the  purpose  of  obtaining  sureties  of 
the  peace.(y)  But  if  the  warrant  be  for  an  offence  committed,  and  the 
person  to  be  arrested,  shall  have  escaped  or  shall  be  in  any  other  county 
out  of  I  he  jurisdiction  of  such  justice,  the  warrant  cannot  be  executed, 
unless  it  is  endorsed  or  backed,  in  the  manner  already  pointed  out(2) 


(0  1  Chit.  Cr.L.48.    Davis»  Just  64.  (v)  2  Hawk.  P.  C.  ch.  18,  §  29.    2 

1  East's  P.  C.  330.  HaVs  P.  C.  115.    1  Chit  Cr.  L.  48. 

(m)  1  Wend.  215.    Roscoe's  Cr.  Ev.  (to)  See  Ante,  p.  459. 

356.   lCarr.&  Payne,  153.    Ry.&Moo.  (x)  See  1  Bam.  &  Cress.  %8.    2DowL 

26.  3  Carr.  &  Payne,  464.    Moo.  &  Mai.  &  Ryl.  444.    1  Chit.  Cr.  L.  48. 

244.    6  Bam.  &CreM.  528.    6  Moore,  M  2R.  S.  704,  §3. 

111.  (x)  See  ante,  p.  460. 
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As  no  time  is  prescribed  in  the  warrant  within  which  it  is  to  be  exe- 
cuted, it  continues  in  force  until  fully  executed,  during  the  term  of  office 
of  the  magistrate  who  granted  it.(a)  And  it  is  said  that  a  person  may 
be  twice  apprehended  under  it,  if  the  purposes  of  justice  have  not  been 
effected,  (ft)  In  case  of  a  negligent  escape  the  prisoner  may  be  reta- 
ken.(c)  Otherwise,  however,  if  the  escape  be  voluntory.(d)  It  is  un- 
questionably the  duty  of  the  officer  to  act  according  to  the  exigency  of 
his  process ;  which  is  ^forthmth  to  take  the  person  accused,''  if  prac- 
ticable, (e)  If  the  officer  should  wilfully  neglect  his  duty  in  this  respect 
he  would  doubtless  render  himself  liable  to  be  punished  criminally. (/) 
And  should  any  person  having  charge  of  such  process  misconduct  him- 
self by  keeping  it  back  to  be  afterwards  made  use  of  for  vexatious  or  im- 
proper purposes,  he  may  subject  himself  to  an  action  for  a  malicious 
prosecution  at  the  suit  of  the  party  aggrieved,  (g^) 

The  officer  should  carefully  observe  the  command  of  the  warrant, 
with  respect  to  the  person  to  be  arrested.  If  he  take  a  different  person 
from  the  one  named  in  the  process  he  will  be  a  trespa8ser.(A)  Thus,  if 
the  warrant  be  against  John  Doe,  it  will  not  authorize  an  arrest  of  James 
Holley.(t)  So  a  warrant  against  Emeline  will  not  authorize  the  arrest 
of  Eveline,  though  there  be  no  doubt  that  Eveline  was  the  identical  per- 
son intended,(A:)  unless  it  is  shown  that  she  is  known  as  well  by  one 
name  as  the  other.(/)  Thus,  under  a  warrant  against  ^  John  Doe,  the 
person  carrying  off  the  cannon"  the  officer  will  not  be  justified  in  arrest- 
ing Levi  Mead,  although  he  was  the  person  for  whom  the  warrant  was 
intended,  and  was,  when  it  issued,  in  the  act  of  carrying  off  a  cannon.(m) 
But  if  the  person  arrested  be  the  one  intended,  and  be  as  well  known  by 
the  name  in  the  warrant  as  by  his  true  name,  the  arrest,  it  seems,  may 
be  justified. (n) 

And  if  the  person  be  not  named  in  the  warrant,  but  described  merely, 
as  is  necessarily  done  where  his  name  is  unknown,(o)  the  officer  shouki 
not  arrest  one  who  does  not  answer  the  description.  (/>) 

Regularity  of  process.]  The  officer  must  in  all  cases  be  careful  to  see 
that  the  process  is  regular  on  its  face.    If  he  receives  a  crimmal  warrant, 


(a)  1  Chit  Cr.  L.  49,  50.  (t)  3  Wend.  850.    9  id.  319. 

(6)  Id.  ib.  Peake>t  R.  234.    See  10  (k)  4  id.  666. 

Wend. 514.   2T.R.177.    Sid.  110, 111.  (0  1  Wend.  126.    6  Cowen,  456.    7 

(c)  Arch.  Cr.  PI.  36.  id.  332.    8  East,  328. 

(d)  Id  ib.    2  Hawk.  P.  C.  ch.  18,  §  9.  (m)  7  Cowen.  332. 

Ante,192.  (n)  6  id.  456.    7  id.  382.    1  Wend. 

(e)  2  R.  S.  706,  §  3.  126. 

(/)  See  2  R.  S.  696,  §  38.    Id.  684,  (o)  See  ante,  p.  457. 

§  18.  (p)  See  1  Chit.  Cr.  L.  50.    8  Burr. 

8  T.  R.  110,  111.  1742. 


H^ 


1  Chit.  Cr.  L.  50. 
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for  example,  issued  by  one  who  is  in  no  case  authorized  to  issue  mich 
process — as  a  commissioner  of  highways,  the  sheriff,  or  a  constable,  &c., 
he  is  not  bound  to  erecutc  it ;  nor  would  he  be  protected  in  so  doing. 
So  if,  for  any  other  defect  appearing  on  the  face  of  the  process^  it  be  void. 
But  if  the  warrant  be  issued  by  a  person  officially  authorized  to  issue 
warrants  of  that  description,  under  certain  circumstances ;  or  in  other 
words,  if  it  be  issued  by  one  having  general  jurisdiction  to  award  such 
process,  and  it  be  regular  and  valid  upon  itsface^  though  the  person  is- 
suing it  had  not  jurisdiction  for  so  doing  in  the  particular  instance,  the 
arresting  officer  will  be  protected.  For  the  law  only  obliges  him  to  look 
to  his  process  and  obey  its  contents ;  and  if  notwithstanding  its  apparent 
regularity  there  be  in  fact  an  illegal  arrest,  the  party  injured  must  seek 
his  redress  against  those  who  were  instrumental  in  awarding  or  procur- 
ing the  process,  with  the  means  of  knowing  its  defects.  (9) 

Notification  of  officer's  authority. "l  The  party  arrested  should,  in  some 
way,  bo  notified  of  the  officer's  authority,  if  he  is  previously  unacquaint- 
ed with  the  business  on  which  the  officer  comes  to  bim.(r)  But  other- 
wise if  the  officer  and  his  business  be  known.  (5)  And  this  will  apply  as 
well  to  a  special  bailiff  as  to  a  known  officer.(^)  Where  a  bailiff  pushed 
abruptly  into  a  gentleman's  chamber,  early  in  the  morning,  in  order  to 
arrest  him,  but  did  not  tell  his  business,  nor  use  words  of  arrest ;  and  the 
party  not  knowing  that  the  other  was  an  officer,  in  the  first  surprise, 
snatched  a  sword  which  hung  in  the  room  and  killed  the  bailiff;  it  was 
ruled  to  be  only  manslaughter.(w)  It  is  therefore  the  duty  of  an  officer 
serving  a  warrant,  to  accompany  the  service  with  words  of  arrest. (v) 
The  arrest,  when  made,  however,  will  be  valid  and  lawful  without  this ; 
and  the  reason  why  it  is  recommended  is  that  it  will  often  prevent  re> 
sistance,  by  taking  away  the  prospect  of  justifying  or  extenuating  it. 

Showings  or  stating  substance  of  warrant"]  If  the  warrant  is  served 
by  a  private  person  he  should  show  it,  if  demanded.  And  even  officers,  if 
they  be  not  commonly  known,  or  are  acting  out  of  their  own  precincts, 
should  show  their  warrants  on  demand  made.(u7)  But  it  is  said  that 
sworn  and  known  officers,  acting  within  their  precincts,  need  not  show 


(o)  See  5  Wend.  170.    13  id.  47,  384.  (r)  1  Hale,  458,  470.    Post.  310. 

6  id.  367.    1  id.  210.    3  Cowen,  206,  Hawk.  ch.  31,  §  49,  50.    Kel.  136. 

109.     11  Johns.  R.  175.    10  id.  138.    2  (s)  9  Co.  69.    Cro.  Car.  183. 

Strange,  210.    2  T.  R.  653.    13  Mass.  R.  h)  2  Russ.  on  Cr.  737.  1  Dea.  Dig.  50. 

286.    2  Stark.  Ev.  436,  7,  8.    1  Pick.  (u)  1  Hale's  P.  C.  470.    1  Russ.  on 

458.    1  Russ.  on  Cr.  512,  &c.    6  Coke's  Cr.  514. 

R,  54.    6  T.  R.  221.    5  East,  808.    1  («)  Davis'  Just.  64. 

Leach,  206.    Roscoe's  Cr.  Ev.  620.    1  (10)  1  Hale,  459.    Post.  320. 
BAm.&Cieii.291. 
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their  warrailfs.(x)  But  all  persons  making  an  arrest  ought  to  acquaint 
the  party  i^hom  they  are  to  apprehend,  with  the  substance  of  their  war- 
rants, (y)  In  no  case,  however,  are  they  bound  to  part  with  the  posses- 
sion of  the  warrant ;  for  that  is  their  justiiibation.  This  rule  applies  to 
public  officers  acting  without  their  precincts,  as  well  as  within,  and  tb 
every  one  charged  with  the  service  of  process  of  arrest  (2) 

The  doctrine  that  even  a  known  officer  is  not  obliged  to  show  his  war- 
rant when  demanded  has  been  regarded  as  highly  dangerous ;  because 
it  may  affect  the  party  criminally  in  case  (5f  resistance.  Lord  Kenyon 
observed  that  he  did  not  think  a  person  bound  to  take  it  for  granted  that 
another  who  says  he  has  a  warrant  against  lum,  without  producing  it, 
speaks  the  truth ;  and  he  considered  it  very  important  that  in  all  cases 
where  an  arrest  Wad  made  by  virtue  of  a  warrant,  the  warrant,  if  de- 
manded, should  be  produced ;  so  as  to  leave  a  delinquent  no  excuse  f<^ 
resistance.(a) 

Commanding  assistance.]  In  making  the  arrest  the  sheriff,  constable, 
or  other  person  lawfully  authorized  to  execute  the  process  has  ample 
power  of  obtaining  assistance.  At  common  law  it  seems  the  officer 
might  not  only  demand  the  assistance  of  people  in  general,  but  might,  if 
the  warrant  could  not  otherwise  be  executed,  engage  the  assistance  of 
the  military.  (6)  Where  the  officer  employed  others  to  assist  him,  it  was 
held  that  he  myt  be  so  near  as  to  be  acting  in  the  arrest,  (c)  But  where 
the  sheriff  had  commanded  A.  and  certain  other  persons  at  the  house 
where  the  offenders  then  were,  to  watch  them  and  prevent  then*  escape, 
while  he  went  about  four  miles  to  procure  sufficient  force  to  complete 
the  arrest,  the  supreme  court  of  this  state  decided  that  the  sheriff  was  to 
,be  deemed  constructively  present,  so  as  to  justify  A.  and  the  others  in 
arresting  the  offenders  during  his  temporary  absence.  (J) 

In  this  state  it  is  expressly  provided  by  statute  that  whenever  a  sher- 
iff or  other  public  officer  authorized  to  execute  any  process  delivered  to 
him  shall  find,  or  have  reason  to  apprehend,  that  resistaiice  wiH  be  made 
to  the  execution  of  such  process,  he  shall  be  authorized  to  command 
^very  male  inhabitant  of  his  county,  or  as  many  as  he  shall  think  proper, 
to  assist  him  in  overcoming  such  resistance,  and  if  necessary,  in  siezin^ 


x)  lChit.Cr.L.50,61.  1  Hale,  461,        (z)  1  Rum.  on  Cr.  516,  n.  In).    S 


1  East's  P.  C.  312,  314,  319.    1  East's  P.  C.  319.    2  Ld.  Rayni.  im. 

Bus«.  on  Cr.  515,  516,  518.    2  Hawk.  (a)  8  T.  R.  188.    1  Chit  Cr.  t.  51. 

P.  C.  eh.  13.  5  28.    9  Co.  69,  a.    10  Davis'  Just.  66.    1  T.  K.  118. 

Wead.  514.    2  Tyler's  R.  214, 15.  (6)  1  Chit  Cr.  L.  49.    14  East,  190. 

(y)  1  Chit  Cr.  L.  51.    2  Hawk.  P.  C.  (c)  Cowp.  66.    1  Chit  Cr.  L.  40. 

ch.  13,  §  &8.    1  Russ.  on  Cr.  516,  n.  (n).  (d)  10  Johns.  R.  85. 
Id.  518.    9Co.  R.69,  a.    5id.  54,  a. 
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arrealuig,  add  confioing  the  resisters,  their  aiders  and  abettersi  to  be 
dealt  with  according  to  law.(e)  By  subsequent  sections,  wilful  disobedi- 
ence to  such  commaad  of  assistance  is  rendered  a  misdemeanor  and  de- 
clared punishable  by  £oe  and  imprisonment ;  imd  it  is  also  punishable  as 
a  contempt  of  the  court  issuing  the  process.  (/)  These  provisions  of  the 
statute  are  applicable  to  criminal  as  well  as  civil  cases,  (g*) 

The  assistants,  in  general,  act  or  refuse  at  their  peril.  If  the  officer  is 
protected  in  doing  the  thing  in  which  their  assistai^e  is  required,  they 
will  be  protected  also ;  but  not'Otherwise.(A) 

Where  accused  is  already  in  prison.}  It  sometimes  happens  that  the 
party  against  whom  a  warrant  is  issued,  on  a  criminal  charge,  is  already 
IB  prison,  in  a  civil  or  criminal  suit.  We  are  not  aware  what  course  of 
practice  has  been  pursued  in  such  cases.  In  England,  when  a  party  is 
in  custody  on  a  civil  prosecution,  inasmuch  as  he  canqot  be  taken  out  of 
custody  and  brought  before  a  justice,  the  criminal  warrant  is  lodged  with 
the  keeper  of  the  place  of  confinement  in  which  the  defendant  is  impris- 
oned. This  officer,  on  the  termination  of  the  civil  imprisonment,  sends 
for  a  constable  who  takes  the  party  before  a  justice ;  and  then  the  same 
proceedings  are  had  as  in  ordinary  cases.  WheMi^e  party  is  already  in 
jail  on  a  criminal  charge,  and  fiiUy  committed  for  trial,  the  justice  hears 
the  complaint,  &c.,  as  in  other  cases,  and  a  warrant  of  detainer  is  sent  to 
the  jailer  in  whose  custody  he  remains.(t)  It  would  seem,  however,  to 
be  most  ccMisistent  with  our  statute,  when  the  accused  is  in  prison  on 
criminal  process,  to  lodge  the  warrant  with  the  jailer,  and  let  him  see  to 
the  service  of  it,  in  the  same  way  as  above  pointed  out  with  respect  to  a 
party  in  custody  on  civil  process. 

DtOy  of  officer  after  making  the  arrest.'}  At  common  law,  when  the 
officer  has  made  his  arrest,  he  is,  as  soon  as  possible,  to  bring  the  party 
before  the  justice  according  to  the  import  of  the  warrant ;  and  if  he  be 
guilty  of  unnecessary  delay,  it  is  a  breach  of  duty.  But  if  the  time  be 
unreasonable,  as  in  or  near  the  night,  whereby  he  cannot  attend  the  jus- 
tice, or  if  there  be  danger  of  a  rescue,  or  the  party  be  ill  and  unable  at 
present  to  be  brought,  the  officer  may,  as  the  ease  shall  require,  secure 
him  h)  a  house  till  the  next  day,  or  until  it  may  be  reasbnable  to  bring 
hiai.(Jfc)    It  was  decided  in  a  late  case,  by  the  supreme  court,  that  under 


(O  2  R.  S 
(7)  Id  ib. 


3W« 


S.  441,  §  80.  (i)  1  Chit.  Cr.  L.  68,  64. 

M81,  82.  (h)  Fortet.  143.    2  Halc't  P.  C.  119, 

120,9^,96.    1  Chit  Cr.  L.  69. 


10  Weod.  128.    12  Mats.  R.  511. 
end.  884. 
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the  revised  statutes,  a  constable  may  detain  a  prisoner  twelve  hoQTs  to 
find  a  magistrate  to  try  the  cause.  (/) 

The  warrant,  at  common  law,  commanded  the  officer  to  bring  the  ac> 
cused  before  the  magistrate  who  issued  it,  or  before  any  justice,  6u.^ 
and  if  it  commanded  the  officer  to  bring  the  party  before  the  justice  who 
issued  it  he  was  bound  to  do  so.  But  if  it  was  general,  to  bring  him  be- 
fore  any  justice,  then  the  officer  might  take  him  before  any  justice  hav- 
ing jurisdiction  within  the  county.(m)  But  as  we  have  before  seen(ii) 
our  statute  has  rendered  it  necessary  that  all  warrants  for  offences  com- 
mitted should  command  the  officer  forthwith  to  take  the  person  accused 
and  to  bring  him  before  the  magistrate  who  issued  the  same.(o)  The 
warrant  to  obtain  sureties  of  the  peace  for  a  crime  threatened,  is  returna- 
ble in  like  nmnner  before  the  magistrate  issuing  it.(p)  In  the  latter 
case  it  should  seem  the  party  cannot  be  arrested  out  of  the  county  where 
the  magistrate  issuing  the  warrant  resides ;  and  the  prisoner  must,  io 
every  instance,  be  brought  before  the  magistrate  who  issued  it.(7)  So, 
in  general,  in  every  other  case.(r) 

But  in  respect  to  warrants  issued  for  offences  committed  there  are  the 
following  exceptions :  1.  If  the  magistrate  who  issued  the  warrant  is  ab- 
sent, or  his  office  be  vacant,  the  officer  is  then  to  convey  the  prisoner  be- 
fore the  nearest  magistrate  of  the  county  where  the  warrant  was  issu- 
ed ;(s)  2.  When  the  arrest  is  made  in  another  county  pursuant  to  an  en- 
dorsed warrant,  as  mentioned  ante,  p.  460  and  the  offence  charged  in  it 
is  not  punishable  with  death  or  imprisonment  in  the  state  prison,  the  pris- 
oner may  request  to  be  carried  before  a  magistrate  of  the  county  where 
the  arrest  was  made ;  and  then  the  officer  is  bound  to  convey  him  before 
such  magistrate.(t)  The  magistrate  then  either  lets  him  to  bail  and 
takes  a  recognizance  from  him,  or  he  refuses  to  do  so.  If  he  takes  a  re- 
cognizance he  certifies  the  fact  upon  the  warrant  and  hands  the  same, 
together  with  the  recognizance,  to  the  arresting  officer ;  who  must  deliT- 
er  the  same,  without  unnecessary  delay,  to  the  clerk  of  the  court  in 
which  the  prisoner  shall  have  been  recognized  to  appear.(ii) 

The  recognizance  will  be  to  appear  either  at  the  court  of  general  ses- 
sions, or  the  court  of  oyer  and  terminer  of  some  particular  county.  In 
all  counties  except  New- York  the  county  clerk  is  ex  officio  the  clerk  of 


Q)  10  Wend.  514.  (q)  Id.  ib. 

(m)  1  Chit.  Cr.  L.  60.    5  Co.  R.  59,  b.  (r)  Id.  708,  §  12. 

1  Hale's  P.  C.  582.    2  id.  112.  (a)  Id.  ib. 

(n)    Ante,  460.  (0  Id.  §  7. 

(o)  2  R.  S.  706,  §  3.  (u)  Id.  §§  8,  9. 
(p)  Id.  704,  §  8 
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both  those  courts,  (v)  In  the  city  and  county  of  New- York  the  offices 
of  clerk  of  the  general  sessions  and  of  the  oyer  and  terminer  are  held  by 
the  same  individual ;  who  is  known  by  the  style  of  clerk  of  the  oyer  and 
terminer  and  general  sessions,  (u?)  These  matters  are  mentioned  in  or- 
der that  the  officer,  in  case  the  prisoner  is  bailed,  may  know  to  whom  he 
is  to  deliver  the  recognizance  and  warrant,  as  above  mentioned. 

If,  however,  the  prisoner  is  not  bailed,  on  account  of  the  magistrate's 
refusal  to  admit  him  to  bail,  or  otherwise  ;  the  arresting  officer  or  person 
having  him  in  charge,  must  take  him  'before  a  magistrate  of  the  county 
in  which  the  warrant  was  issued,  as  in  ordinary  cases ;  that  is,  before  the 
magistrate  who  issued  the  process,  or  if  he  be  absent,  or  his  office  be  va- 
cant, before  the  nearest  magistrate  of  the  same  county.(x)  And  so,  if 
the  offence  charged  in  the  warrant  be  punishable  by  imprisonment  in  the 
state  prison,  or  with  death,  and  therefore  not  bailable  out  of  the  county 
where  the  warrant  was  issued.(j() 

When  an  officer  shall  have  arrested  any  person  on  a  criminal  charge, 
in  any  county,  he  is  authorized  to  carry  him  through  such  parts  of  any 
other  county  or  counties  as  shall  be  in  the  ordinary  route  of  travel  from 
the  place  where  such  prisoner  was  arrested,  to  the  place  where  he  is  to 
be  conveyed  and  delivered,  under  the  process  by  which  such  arrest  was 
made ;  and  such  conveyance  will  not  be  deemed  an  escape.(2)  And 
while  passing  through  such  other  county  or  counties,  the  officers  having 
such  prisoner  in  their  charge  are  not  liable  to  arrest  on  civil  process. 
And  they  have  the  like  power  to  require  any  citizen  to  aid  in  securing 
such  prisoner,  and  to  retake  him  if  he  escapes,  as  if  they  were  in  their 
own  county ;  and  a  refusal  or  neglect  to  render  such  aid  is  declared  to 
be  an  offisnce  in  the  same  manner  as  if  they  were  officers  of  the  county 
where  ^ch  aid  shall  be  required,  (a)  By  another  section  of  the  statute, 
the  arrest  of  such  prisoner  on  any  civil  process,  while  he  is  passing 
through  such  other  county  or  counties,  is  prohibited  ;{b)  and  if  thus  ar- 
rested, all  persons  concerned  in  the  same,  with  knowledge  of  the  previ- 
ous arrest,  are  liable  as  for  an  unlawful  arrest,  (e) 

If  a  constable,  having  arrested  a  party  under  a  warrant,  suffer  him  to 
go  at  large,  upon  his  promise  to  come  again  and  find  sureties,  it  has  been 
doubted  whether  he  can  be  afterwards  arrested  upon  the  same  process ; 
though  it  should  seem  that  as  the  public  are  interested  in  the  offender's 


(v)  ^  R.  S.  207,  §  44.    Id.  210,  §  14.  («)  Id.  748,  §  46. 

(w)  1  Id.  102,  §  15.    Id.  107,  §  13.  (a)  Id.  749,  §  47. 

(x)  2  R.  S.  707,  §§  10.  12.  (b)  Id.  427,  §  7. 

(y)  Id.  §§  11, 12.  (c)  »  Wend.  205. 
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being  brought  to  justice,  there  is  no  well  founded  objection  to  sack 
second  arrest.(J)  And  it  is  certain  that  if  the  escape  be  Hiad6  without 
tbe  concurrence  of  the  officer,  the  prisoner  may  be  retaken  as  often  as 
be  flies,  upon  fresh  suit,  although  he  were  out  of  view,  or  had  reached 
another  county  or  district(6)  It  is  also  clear  that  if,  after  a  departure 
by  the  permission  of  the  constable,  the  party  return  into  his  custody,  he 
may  lawfully  detain  him,  in  pursuance  of  his  or^nal  warrant  (/) 

In  all  cases  where  a  prisoner  is  brought  before  a  magistrate,  he  is  stiU 
considered  as  being  in  the  custody  of  the  arresting  officer,  until  he  is 
either  discharged,  bailed,  or  committed  to  prison.  (^)  But  in  no  case  is 
the  defendant  to  be  detained  longer  than  twelve  hours  from  the  time  he 
was  brought  before  the  justice,  unless  within  that  time  the  trial  of  the 
cause  (or  the  examination)  shall  be  commenced  ;  or  unless  it  shall  be  de- 
layed at  the  instance  of  the  defendant.  (A) 

Return  of  warrant']  In  respect  to  warrants  for  the  arrest  of  persons 
charged  with  having  committed  offences,  the  statute  requires  that  where 
the  prisoner  is  brought  before  a  magistrate  of  the  county  where  the  war- 
rant issued,  the  officer  or  person  making  the  arrest,  shall  deliver  the  war- 
rant, with  a  proper  return  thereon  endorsed  and  signed  by  him,  to  such 
magistrate,  (t)  Where  the  prisoner  is  arrested  in  a  county  other  than 
that  where  the  warrant  issued,  and  taken  before  a  magistrate  of  the 
county  where  arrested,  if  he  is  not  bailed  or  recognised,  the  officer  or 
person  having  him  in  charge  makes  no  return  on  the  warrant  then,  but 
keeps  the  same  until  he  has  conveyed  the  prisoner  before  a  magistrate 
of  the  county  where  the  process  was  issued ;  and  then  endorses  his 
return  and  delivers  it  over  as  above  mentioned.  If  the  prisoner,  how- 
ever, is  admitted  to  bail,  and  actually  bailed,  by  a  magistrate  out  of  the 
county  where  the  v^arrant  issued,  we  have  seen  that  the  warrant  is  first 
delivered  to  the  magistrate,  who  puts  his  certificate  on  the  same ;  and 
then  the  officer  must  see  that  the  warrant,  together  with  the  recogni- 
zance, is  delivered  without  unnecessary  delay,  to  the  clei^  of  the  court 
at  which  the  prisoner  is  recognized  to  appear,  (ft)  The  statute  is  entirely 
silent  as  to  the  mode  of  disposing  of  the  warrant  in  cases  where  the  pris- 
ons is  proceeded  against  for  a  crime  threatened  merely,  and  in  order  to 


Wi- 
th. 13, 


Chit.  Cr.  L.  59.    2  Hawk.  P.  C.        (/)  1  Chit  Cr.  L.  69.    2  Hawk,  ch 
§  9.    Id.  ch.  19,  §  12.    2  Bam.    13. 
&  Cress.  699.    4  id.  596.    Dick.  J.  Ar-       (g)  Id.  60.    2  Hale's  P.  C.  120.    2  R. 


rest,  III.    Bac.  Abr.  Constable,  D.    10  S.  ^,  §  25. 

Wend.  514.  (A)  2  R.  S.  229,  §  25. 

(e)  Iklt  J.  ch.  169.    Dick.  J.  Amst,  (i)  Id.  708,  §  12. 

in.    1  Chit.  Cr.  L.  59.  (fc)  Id.  707,  §  9. 
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obtain  sureties  of  the  peace.  (/)  The  constable  or  oth^r  person  making 
the  arrest  should  nerertheless  make  a  return  in  writing,  stating  livhat  he 
has  done  under  the  warrant,  and  deliver  it  to  the  magistrate.  This  is 
usually  endorsed  on  the  warrant ;  but  such  practice  does  not  seem  to  be 
necessary.  And  the  ofScer  may  keep  the  warrant  in  order  to  justify,  if 
sued  for  What  he  has  done  in  pursuance  of  its  commands.  («) 

2d.  Of  arrests  by  officers  without  warrant']  K  justice  of  the  peace^  as 
we  have  already  seen,(f)  may  apprehend  or  cause  to  be  apprehended, 
by  verbal  order  merely,  any  person  committing  a  felony  or  breach  of  the 
peace  in  his  presence.(u)  But  if  the  offence  be  committed  in  his  absence, 
then  it  is  said  he  must  issue  his  warrant  in  due  course  of  law,  to  appre- 
bend  the  ofiendef.(t7) 

Sheriffs  and  coroners  also  may,  in  England,  apprehend  any  felon  with- 
in the  county  without  warrant.(u7)  If  the  sheriff  be  assaulted  in  the  exe- 
cution of  his  official  dtities,  he  may  arrest  the  offender  and  carry  him  be-" 
fore  a  justice  of  the  peace.(a:)  And  it  is  his  duty  to  arrest  all  persons, 
with  their  abettors,  who  oppose  him  in  the  service  of  legal  process. (y) 

So,  a  constable^  by  the  original  and  inherent  power  which  he  possesses, 
may,  without  warrant,  apprehend  any  one  for  a  breach  of  the  peace  in 
his  presence,  and  detain  him  till  he  can  bring  him  before  a  magistrate. (z) 

To  this  extent  the  common  law  doctrine  has  been  expressly  recognized 
by  our  supreme  court,  in  the  following  case.  Strong,  a  constable,  ar- 
rested Taylor  on  a  justice's  execution.  Taylor  bfeat  Strong  With  a  pole, 
when  the  latter  commanded  Blanchard  to  assist  him,  who  did  so ;  but 
after  a  scuffle  Taylor  made  his  escape  and  went  to  the  store  of  the 
plaintiff  in  the  execution,  which  Was  near  by,  and  paid  the  eixecution. 
Strong  followed  Taylor  to  the  store,  but  on  his  way  there  he  called  on  a 
justice,  made  complaint  on  oath  and  demanded  a  warrant,  for  the  assault 
After  Taylor  had  settled  the  execution  Strong  asked  him  to  drink  with 
him,  which  the  former  refused  to  do,  but  left  the  store  and  went  to  a 
tavern.  About  ten  or  fifteen  minutes  afterwards  Strong,  and  Blanchard 
as  his  assistant,  arrested  Taylor  without  warrant,  for  the  assault  on  him, 
tnd  carried  him  before  a  justice  of  the  peace.    Taylor  brought  an  action 


(0  See  2  R.  S.  704,  §§  3,  4.  (w)  4  Black.  Com.  289. 

($)  1  Chit  Cr.  L.  60.    2  Ld.  Ravm.  (x)  1  Sauod.  77.    1  Tkant  146. 

1196.  (y)  10  John.  85.    See  2  K.  S.  441,  § 

t)  Ante,  441.  80. 

u)  2  Hale's  P.  C.  86.    Arch.  Cr.  PI.  (z)  3  Wend.  884,    1  Hale's  P.  C.  587. 

;,  a.    4  Bbtek.  Com.  292.    1  Chit  Cr.  Arch.  Cr.  PI.  366.    2  Hawk.  P.  O.  ch. 

L.24,  25.  18,  §8.    1  id.  ch.  68,  §  14,  17. 
(v)  1  Chit  Cr.  L.  24,  25. 
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for  false  imprisonment  against  Strong  and  Blanchard,  and  it  was  held 
that  it  was  not  maintainable  against  either.  (1) 

In  the  case  of  an  affray  or  breach  of  the  peace  committed  in  the  pres- 
ence of  a  constable,  if  he  intends  to  arrest  the  offenders,  he  shou jd  do  so 
immediately,  or  within  a  reasonable  time  after  it  occurs.  And  it  is  said 
that  if  an  affray  be  past,  and  there  is  no  danger  of  death,  the  constable 
cannot  arrest  the  parties  without  a  warrant  from  a  justice  of  the 
peace,  (a)  In  the  case  above  referred  to  decided  by  the  supreme  court, 
the  arrest  was  made  afler  the  assault  upon  the  officer  was  over,  and  it 
was  therefore  doubted  whether  the  arrest  had  not  been  made  after  too 
long  an  interval.  But  the  officer  havmg  entered  complaint  on  oath  be- 
fore a  justice,  and  the  arrest  having  been  made  while  a  warrant  was  in 
preparation,  it  was  deemed,  under  the  circumstances,  justifiable. 

It  has  often  been  questioned  how  far  a  constable  or  other  peace  officer 
18  authorized  to  arrest  a  person  upon  a  charge  by  another  of  a  mere 
breach  of  the  peace,  after  the  affray  is  ended  and  peace  restored,  without 
a  special  warrant  from  a  magistrate ;  and  it  appears  to  be  the  better 
opinion  that  he  has  no  such  authority.(6)  But  if  one  menace  another 
with  death,  and  complaint  thereof  be  made  to  the  constable  forthwith,  he 
may,  in  order  to  avoid  the  present  danger,  and  prevent  a  probable  felo« 
ny,  detain  him,  till  he  can  conveniently  bring  him  to  a  justice  of  the 
peace.(c)  This  power  seems  to  be  grounded  on  the  duty  of  the  officer 
to  prevent  a  probable  felony ;  and  must  be  governed  by  the  same  rules 
which  apply  to  that  case  ;  though  Dahon,  (ch.  116,  s.  3,)  extends  it  even 
to  the  prevention  of  a  battery.((/) 

In  case  of  a  felony  actually  committed,  or  a  dangerous  wounding 
whereby  felony  is  likely  to  ensue,  the  constable  may,  upon  probable  sus- 
picion, arrest  the  party ;  notwithstanding  the  suspicion  arise  not  in  his 
own  mind  ;  but  in  that  of  some  other  person  who  communicates  it  to  the 
constable.  But  in  this  last  case  he  ought  to  inquire  scrupulously  into  the 
causes  of  the  suspicion ;  for  though  he  cannot  do  this  upon  oath,  it  may 
reasonably  carry  over  the  suspicion  to  his  own  mind.(6)  And  although 
it  should  afterwards  appear  that  no  felony  has  been  committed,  yet  he 
may  justify  an  arrest  without  a  warrant,  on  a  charge  of  felony  made  by 
another  person  on  reasonable  cause  of  suspicion  ;(/)  or  even  if,  without 
any  charge,  the  constable  himself  has  reasonable  cause  to  suspect  that 
a  felony  has  been  committed.(^) 


(1)  3  Wend.  384.  (0  2  Hale,  91.    1  Deacon's  Dig.  Or. 

(a)  Davis'  Just.  68.  L.  47.    8  Wend.  350. 

(6)  1  Russ.  on  Cr.  606.  (/)  Doug.  369. 

(c)  Id.  lb.    2  Hale's  P.  C.  88.  (g)  6  Barn.  &  Cress.  636. 

(d)  See  1  East's  P.  C.  cb.  6,  s.  72. 
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Bot  in  all  cases  of  a  charge  made  by  another  person,  the  party  sus- 
pecting ought  to  be  present  at  the  arrest ;  for  the  justification  of  the  con- 
stable must  be  that  he  only  aided  the  other  in  taking  the  party  suspect- 
ed.(A)  The  reasonable  grounds  of  suspicion  are — common  fame;  being 
found  in  such  circumstances  as  to  induce  a  strong  presumption  of  guilt; 
the  flight  or  escape  of  the  person  suspected ;  being  found  in  evil  com- 
pany ;  or  living  an  idle,  vagrant,  and  disorderly  life.(i) 

Breaking  open  toindows  and  doors  to  make  an  arrest,]  The  officer 
may  under  certain  circumstances  break  open  windows  or  doors  in  order 
to  make  an  arrest  under  a  magistrate's  warrant,  or  any  other  criminal 
process.  But  as  the  law  does  not  allow  of  such  extremities  except  in 
case  of  necessity,  it  is  laid  down  as  a  general  rule  that  in  every  case  in 
which  doors  may  be  broken  open  to  make  an  arrest,  there  must  be  a 
previous  notification  of  the  oflicer's  business,  and  a  demand  to  enter,  on 
the  one  hand,  and  a  refusal  on  the  other,  before  the  parties  proceed  to 
that  extent,  (it:)  And  doors  may  be  broken  open  where  one  known  to 
have  ^committed  treason  or  felony,  or  to  have  given  another  a  dangerous 
wound,  is  pursued  either  with  or  without  a  warrant,  by  a  constable  or 
private  person.  (Z)  And  if  the  constable  has  no  warrant,  a  notification  of 
his  authority  becomes  the  mt  re  essential.  In  this  case  it  seems  that  the 
production  of  his  staff  of  office,  or  any  other  known  ensign  of  authority, 
vnll  be  a  sufficient  notice  of  the  intent  with  which  he  interposes  to  make 
the  arrest*(m) 

Mr.  Chitty,  after  observing  that  on  a  warrant  for  treason,  felony,  sus- 
{Mcion  of  felony,  or  actual  breach  of  the  peace,  or  to  search  for  stolen 
goods,  the  doors  of  the  party  accused  may  be  broken  open  if  admittance 
cannot  otherwise  be  obtained,  remarks  that  it  is  questionable  whether  the 
right  cfxtends  to  misdemeanors  not  accompanied  by  vioIence.(72)  For 
this  remark  no  authority  is  quoted,  and  we  apprehend  none  can  be  found. 
Indeed  all  other  writers  on  criminal  law  seem  agreed  in  saying  that  if 
an  offence  of  any  kind  is  charged  in  the  warrant,  the  right  of  breaking 
open  doors  exists,  after  demand  and  refusal  and  provided  the  arrest  can- 
not otherwise  be  made.  For  though,  in  regard  to  civil  prosecutions,  a 
man's  house  is  his  castle^  it  is  not  to  be  made  a  sanctuaiy  for  criminals 
of  any  grade,  (o) 


(h)  2  Hal6*8  P.  C.  91.  (m)  1  Hale,  460,  et  seq..    Fost.  810. 

(i)  2  Hawk.  P.  C.  76.  Kel.  66,  115. 

(k)  Fost.  820.    1  Ruga,  on  Cr.  519.        (n)  1  Chit.  Cr.  L.  65, 
2  Hawk.  P.  C.  eh.  14,  §  1.  (o)  See  Roscoe's  Cr.  Ev.  628.  1  Rum. 

(I)  2  Hawk.  P.  C.  ch.  14,  s.  7.   1  Hale,    on  Cr.  519.    2  Stark.  Ev.  485,  n.  (q). 
459.    Fost.  320.  Davis' Just.  72.    1  Hale,  582.    2  Hawk. 

P.  C.  ch.  14,  §8.    14  East.  116. 
60 
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But  though  a  felony  has  been  actually  committed,  yet  a  bare  suqricion 
of  guilt  against  the  party  will  not  authorize  the  breaking  open  of  doors 
or  windows,  unless  the  officer  comes  armed  with  a  warrant  from  a 
magistrate  grounded  on  such  suspicion.(/>)  For  where  a  person  lies  un- 
der a  probable  suspicion  only,  and  is  not  indicted,  it  is  said  to  be  the  bet* 
ter  opinion  that  the  breaking  open  doors  without  a  warrant,  in  order  to 
apprehend  him  cannot  be  justified  ;{q)  or  must  at  least  be  considered  as 
done  at  the  peril  of  proving  that  the  party  so  apprehended  on  suspicion 
is  guilty,  (r)  And  it  is  certain  a  private  person,  though  upon  reasonable 
grounds  of  suspicion,  cannot  justify  the  breaking  open  of  doors  to  arrest 
the  party  suspected,  unless  the  party  is  proved  to  tie  actually  gai\ty*{$) 

It  is  well  settled  that  where  a  minister  of  justice  comes  armed  with 
process,  founded  on  a  breach  of  the  peace,  doors  may  be  broken.  (^)  So 
where  an  injury  to  the  public  has  been  committed,  in  the  shape  of  an  in- 
sult to  any  of  the  courts  of  justice,  on  which  process  of  contempt  is  issu- 
ed, the  officer  charged  with  the  execution  of  such  process  may  break 
open  doors  if  necessary,  in  order  to  execute  it.(ii)  And  the  like  may  be 
done  upon  a  capias  utlagatum,  a  capias  pro  fine,  or  upon  a  habere  facias 
possessumem.{v)  Or  where  a  forcible  entry  or  detainer  is  found  by  in* 
quisition  before  justices  of  the  peace  or  appears  upon  their  view.(to)  Or 
on  the  warrant  of  a  justice  of  the  peace  for  levying  a  penalty  on  a  con- 
viction grounded  upon  any  statute,  which  gives  the  whole  or  any  part  of 
such  penalty  to  the  people,  (a:)  So  wiiere  there  is  an  affiray  in  a  house, 
in  the  view  or  hearing  of  the  constable,  and  manslaughter  or  bloodshed 
is  likely  to  ensue,  he  may  break  open  doors  to  keep  the  peace.(y)  And 
the  like  where  those  who  have  made  an  affi-ay  in  his  presence  fly  to  a 
house  and  are  immediately  pursued  by  him.(z)  So  if  there  be  a  dtsor- 
derly  drinking  or  noise  in  a  house  at  an  unreasonable  time  of  night — es- 
pecially in  inns,  taverns,  or  ale-houses — the  constable  or  his  watch,  (de- 
manding entrance  and  being  refused,)  may  break  open  the  doors  to  see 
and  suppress  the  disorder.(a)  So  in  some  extreme  cases  it  has  been 
holden  lawful  even  for  a  private  individual  to  break  and  enter  the  house 
of  another  in  order  to  prevent  him  from  murdering  another  who  cries 
out  for  assistance.  (6) 


2  Hawk.  P.  C.  eh.  14,  s.  7.  (x)  2  Hale,  95.    1  Hawk.  P.  C.  187. 


(v)  Post.  321.    1  Rum.  on  Cr.  520.  {w)  Id.  s.  5. 

(9)  2  Hawk.  P.  C.  eh.  14,  s.  7.  (x)  2  T'  * 

(r)  1  East's  P.  C.  cb.5,  s.  87.  2  id.  87. 

(«)  1  Hale,  82.  (y)  Id.  ib. 

(0  Post  320,  135.    1  Hale,  459.  2        («)  2  Hawk.  P.  C.  ch.  14,  s,  a 


Hawk.  ch.  14,  s.  3.  (a)  2  Hale,  05. 

(u)  14  East,  157.    1  Russ.  on  Cr.  519.        (6)  ^  ~  "^ 

(v)  2  Hawk.  ch.  14,  s.  6. 
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In  any  of  the  above  cases,  where  the  officer  enters  a  house  and  the 
doors  are  locked  upon  him  to  prevent  his  egress,  he  may  break  them 
open  to  obtain  his  liberty.  So  a  sheriff  may  break  open  the  doors  of  a 
house  to  rescue  his  officers  unlawfully  detained  within  it.(c) 

The  power  of  breaking  open  doors,  &c.  is  confined,  even  in  civil  ca- 
ses, to  oulioard  doors  and  windows  only ;  such  as  are  intended  for  the 
security  of  the  house  against  persons,  from  loithout  endeavoring  to  break 
in.  For  if  the  officer  find  the  outer  door  open,  or  it  be  opened  to  him 
from  within,  and  he  enter  that  way,  he  may  then  break  open  any  inner 
<]oor,  if  he  find  that  to  be  necessary,  to  execute  his  process.  (tZ) 

This  privilege  of  a  man's  castle  from  an  outward  breach  extends  only 
to  those  cades  where  the  occupier  cr  some  of  his  family,  who  have  their 
domicile  or  ordinary  residence  there,  are  the  objects  of  the  arrest ;  for  if 
a  stranger,  whose  ordinary  residence  is  elsewhere,  upon  being  pursued, 
take  refuge  in  the  house  of  another,  such  house  is  no  castle  of  his  and 
therefore  he  cannot  claim  the  benefit  of  sanctuary  in  it.(e)  It  must  be 
observed,  however,  that  in  all  cases  where  the  doors  of  strangers  are 
broken  open,  upon  the  supposition  of  the  person  sought  being  there,  it 
must  be  at  the  peril  of  finding  him  ;  unless,  as  it  seems,  where  the  par- 
ties act  under  the  warrant  of  a  magistrate. (/) 

And  the  privilege  is  also  confined  to  arrests  in  the  first  instance.  For 
if  a  man  who  is  legally  arrested  escape  from  the  officer  and  take  shelter 
in  the  house  of  another,  or  even  in  his  own  house,  the  officer  may  upon 
fresh  suit  break  open  the  door  in  order  to  retake  him,  having  first  given 
due  notice  of  his  business  and  demanded  admission  and  been  refused. (g^) 
If  it  be  not,  however,  upon  fresh  pursuit  it  seems  that  the  officer  should 
have  a  vrarrant  from  a  magistrate.  And  it  should  be  observed  that  the 
officer  will  not  be  authorized  to  break  open  doors  in  order  to  retake  a 
prisoner,  in  any  case  where  the  first  arrest  was  illegal.(A) 

It  is  to  be  remembered  also  that  all  the  privileges  attendant  on  private 
dwellings  relate  to  arrests  before  indictment  There  is  no  question  what- 
ever that  after  indictment  found,  a  criminal  of  any  degree  may  be  ar- 
rested in  any  place,  and  no  house  is  a  sanctuary  to  him.  (2) 

In  giving  notice  of  the  business  and  authority  of  the  officer,  and  in  de- 


(c)  1  East's  P.  C.  324.    1  Chit  Cr.  (g)  Fott  320.    1  Salk.  79.    1  Rusi. 
L.  57.  oa  Cr.  522. 

(d)  Id.  823.    Cowp.  I.    Leach,  106,  (h)  I  Hubs,  on  Cr.  522.    1  East's  P. 
131.  C.  324.    Fost.  320. 

(e)  Dans'  Just.  49.    I  Rust.  00  Cr.  (i)  1  Chit.  Cr.  L.  58.    12  Co.  131.    4 
522.  loiL  131.    2  Hawk.  P.  C.  eh.  14,  i.  8. 

(/)  1  East's  P.  C.  324.    Fost.  321.   2  Dick.  J.  Arrest,  III.    Bari.  J.  Arrests. 
JBale,  103.    1  Russ.  on  Cr.  522. 
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manding  admission  into  the  house  before  he  proceeds  to  bredL  open 
doors,  no  precise  form  of  words  is  required  to  be  used.  It  is  sufficienl  'i 
the  party  be  informed  that  the  officer  does  not  come  as  a  mere  trespass- 
er, but  claims  to  act  under  proper  authority ;  provided  the  officer  in  faet 
had  a  legal  warrant.  And  where  the  magistrate  has  power  to  issue  the 
warrant,  (he  legality  of  it  will  never  depend  upon  the  truth  of  the  inform- 
ation upon  which  it  was  granted.(/c) 

From  what  has  been  said  above  it  will  be  seen  there  is  some  diflference 
of  opinion  among  the  writers  upon  criminal  law  as  to  how  far  doors  may 
be  broken  open  upon  suspicion  of  felony.  We  have  endeavored  to  state 
the  law  as  it  seems  to  be  understood  at  the  present  day.  The  clearest  view 
of  the  subject  is  to  be  found  in  Mr.  Chilty's  late  treatise  upon  criminal  law. 
It  is  said  by  Mr.  Chitty  that  a  constable  may  break  open  doors  upon 
the  positive  information  of  another  who  was  actually  a  witness  of  the  fel- 
ony.(/)  And  that  one  material  distinction  between  the  power  of  officers 
and  of  individuals  is  that  the  latter  can  act  only  on  their  own  knowledge, 
while  the  former  may  proceed  upon  the  information  of  other8.(m)  And 
he  lays  it  down  as  settled  that  a  private  person  may  break  doors  after  a 
proper  demand  and  notice,  where  he  is  certain  a  felony  has  been  com- 
mitted ;  and  that  a  constable  may  do  the  same  upon  the  information  of 
the  parly  in  whom  the  knowledge  or  reasonable  suspicion  exists,  (n) 

Upon  the  whole,  therefore,  it  seems  to  be  the  better  opinion  that  a  pri- 
vate individual,  in  order  to  justify  breaking  open  doors  without  warrant, 
must  in  general  prove  the  actual  guilt  of  the  party  arrested,  and  that  it 
will  not  suffice  to  show  that  a  felony  has  actually  been  committed  by 
another  person,  or  that  reasonable  ground  of  suspicion  existed  ;  but  that 
an  officer,  acting  bonajide  on  the  positive  charge  of  another  will  be  ex- 
cused, and  the  party  making  the  accusation  will  alone  be  liable. (o) 

If  the  warrant  be  in  itself  defective,  or  if  it  be  executed  out  of  the  ju- 
risdiction, or  the  wrong  person  be  taken  under  it,  the  party  may  legally 
resist  the  attempt  to  apprehend  him ;  and  even  third  persons  may  law- 
fully interfere  to  oppose  it,  doing  no  more  than  is  necessary  for  that  pur- 
pose. (/>)  But  if,  when  a  man  is  apprehended,  and  in  the  custody  of  (tf- 
ficers  of  justice,  a  third  person  espouses  his  cause  and  encourages  the 


(&)  Davis'  J.  50.    Post.  136,  7.    2  (o)  Dougf.  358.    Dick.  J.  Arrest,  in. 

Hawk.  eh.  14,  s.  1,  note,  1.  2  Moore  &  P.  590.    2  Man.&Ryl.  Mae. 

(I)  1  Chit.  Cr.  L.  53.    1  Hale,  589.  2  Ca.  226,  S.  C. 

id.  92.   -Dick.  J.  Arrest,  III.  (p)  1  East's  P.O.  310, 325, 395.   Fost, 

(m)  Id.  ib.  see  Cald.  291.    Doug.  359.  812. 

(n)  Idem. 
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prisoner  to  resist,  the  officer  may  imprison  the  third  person  thus  opposing 
the  operation  of  justice,  ((y) 

Where  there  is  a  rescue,  it  is  necessary  that  the  person  making  the 
Tescue  should  have  knowledge  that  the  person  he  sets  at  liberty  has  been 
apprehended  for  a  criminal  offence,  if  he  be  in  the  custody  of  a  private 
person ;  but  if  he  be  under  the  care  of  an  officer,  then  he  is  to  take  no- 
tice of  it  at  his  peril. (r)  Aiding  a  prisoner  in  escaping  or  attempting  to 
escape  from  the  custody  of  any  sheriff,  coroner,  marshall,  constable  or 
other  officer  or  person  having  the  lawful  charge  of  such  prisoner  upon 
any  criminal  charge,  is  a  misdemeanor,  in  this  state.(^) 

When  the  offender  has  escaped,  or  is  rescued,  the  justice  may  grant  a 
fresh  warrant  reciting  the  former  proceedings,  and  the  escape  or  rescue, 
•and  directing  the  apprehension  of  the  offender.(^) 

3d.  Of  arresUhy  private  persons  mthout  warrant']  Any  private  per- 
-son  who  is  present  when  a  felony  is  committed,  is  bound  by  law  to  ar- 
rest the  felon  on  pain  of  fine  and  imprisonment  if  he  escape  through  his 
negligence,  (ti)  In  such  a  case  an  arrest  without  warrant  may  be  justi- 
fied by  any  person  whether  there  be  time  to  obtain  one  or  not(v)  So, 
after  an  indictment  is  found  against  a  party,  a  private  person  may  arrest 
the  offender ;  for  in  this  case  he  does  not  act  on  his  own  suspicion,  but 
upon  the  finding  of  the  fact  by  the  grand  inquest  upon  path ;  which  is 
suspicion  grounded  on  high  authority,  and  is  a  charge  against  the  party 
on  record,  (tf?) 

Every  private  person  is  bound  to  assist  an  officer,  demanding  his  help 
in  the  taking  of  a  felon,  or  the  suppressing  an  affray  and  arresting  the  af- 
frayers ;  and  if  he  refuse  to  assist  before  the  determination  of  the  affray, 
•he  is  punishable  with  fine  and  imprisonment,  (a?)  Butlhis  is  to  be  under- 
stood with  the  qualification  that  the  officer  has  authority  to  make  the  ar- 
rest. If  the  officer  does  not  act  under  a  lawful  authority,  a  private  per- 
son who  assists  him  is  a  trespasser,  (v) 

There  are  other  cases  in  which,  though  the  law  does  not  enjoin  an  ar- 
rest yet  it  permits  it.  Thus,  upon  probable  suspicion  a  private  person 
may,  if  a  felony  has  actually  been  committed  by  some  one,  arrest,  or  di- 
rect a  peace  officer  to  arrest,  the  party  whom  he  supposes  to  be  guil- 


Co)  1  Chit.  Cr.  L.  61.    Peake's  R.  89.  (w)  Dalt  eh.  170,  §  5.    1  Hawk.  P. 

(r)  1  Hale's  P.  C.  606.     2  Hawk.  C.  ch.  28,  §  12.    1  East's  P.  C.  301. 

ch.  21.  (x)  2  Hawk.  P.  C.  ch.  12,  s.  1.    Id. 

(s)  2  R.  S.  684,  §  17.  ch.  13,  s.  7,  8.    4  Black.  Com.  292.    1 

(/)  1  Chit.  Cr.  L.  62.    Post  135.  See  Hale,  587.    Bum's  Just.  Arrest,  lU.    1 

Append.  No.  16,  form  of  warrant.  East's  P.  C.  298. 

Cu)  2  Hawk.  P.  C.  74.  (y)  10  Wead.  128.    18  Mass.  R.  821. 

M  3  Wend.  350.    11  Johns.  R.  486.  1  Ross,  on  Cr.  522,  525. 
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ty  ;(2)  and  if  it  can  be  provcid  that  a  felony  bad  been  committed  by  some 
person,  and  there  were  a  reasonable  and  probable  ground  for  suspicion, 
he  will  not  be  liable  to  an  action,  though  it  shall  afterwards  be  proved 
that  the  party  imprisoned  was  innocent  (a)  But  there  is  a  distioction  m 
to  the  authority  to  apprehend,  when  the  felony  was  committed  in  the 
view  of  a  private  person,  and  when  committed  in  his  absence,  and  the 
arrest  is  afterwards  attempted  in  consequence  of  the  susfHCfon  of  the 
guilt.  In  the  first  case  any  one  may  justify  breaking  open  doors  upoD 
following  the  felon ;  and  if  he  kill  him,  provided  he  could  not  otherwise 
take  him,  the  act  is  justifiable ;  and  if  he  be  killed  in  endeavorii^  to 
make  such  arrest,  it  is  murder  in  the  parties  reBisting.(6) 

But  a  private  person  cannot  justify  breaking  open  doors  to  ap^^ehend 
another  upon  probable  suspicion  of  felony,  and  if  he  do  so,  and  either 
party  be  killed  in  the  attempt,  it  is  numslaughter  bi^  no  more.(e)  It  i» 
not  murder  because  there  is  no  malicious  design  to  kill ;  but  it  aaiounts 
to  manslaughter  because  it  would  be  of  most  pernicious  consequence  if, 
under  pretence  of  suspecting  felony,  a  man  unarmed  by  any  legal  power 
might  break  open  a  house  or  kill  another ;  and  also  because  such  arrest 
upon  suspicion  is  barely  permitted  by  the  law,  and  not  enjoined  as  in  the 
case  of  actual  presence  when  a  felony  is  committed.  (iQ  So,  regularly 
no  private  person  can,  of  his  own  authority  apprehend  another  for  a  bare 
breach  of  the  peace  after  it  is  over ;  for  as  an  officer  cannot  justify  such 
an  arrest  without  a  warrant  from  a  magistrate,  a  fortiori  it  cannot  be  al> 
lowable  in  a  private  per8on.(e) 

In  order  io  prevent  the  commission  of  a  crime  any  person  may  lawfiil- 
ly  lay  hold  of  a  lunatic  who  is  about  to  commit  any  mischief  which,  if 
committed  by  a  sane  person,  would  constitute  a  criminal  oflTence.  And 
he  may  do  the  same  to  any  other  person  whom  he  shall  see  on  the  point 
of  committing  a  felony,  or  doing  any  act  which  will  manifestly  endanger 
the  life  or  person  of  another ;  and  may  detain  him  until  it  may  reasona- 
bly be  presumed  that  he  has  changed  his  purpose.  But  where  he  inter- 
feres to  prevent  others  from  fighting,  he  should  first  give  express  notice 
of  his  intention  to  prevent  the  breach  of  the  peace.  It  is  every  man's 
duty  to  interfere  for  the  preservation  of  the  peace,  and  to  arm  himself  for 
that  purpose.  (/) 


(x)  1  Chit.  Cr.  L.  16,  16.    Cald.  291.  (c)  1  Chit  Cr.  L.  17.    2  Hale.  82.  3. 

Doug.  869.    1  Hale,  688,  9.    Bac.  Abr.  (d)  Id.  18. 

Tretpais  D.  8.  (e)  2  Hawk.  P.  C.  eh.  12,  s.  21.    1 

(a)  Id.  ib.    4  Tauot  84.    6  Price,  East's  P.  C.  800. 

626.  (/)  Post  810.    1  Chit  Cr.  L.  18.    2 

(6)  2  Hale,  77.    1  Chit;  Cr.  L.  17.  Hawk.  P.  C.  ch.  12,  •.  19. 
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Thag,  any  one  may  jostify  breaking  and  entering  a  pwrty^s  boose  and 
imprisoning  bim»  to  prevent  bim  from  murdering  his  wife,  who  cries  out 
for  assistance.  Bat  it  is  always  more  safe  to  obtain  a  warrant  when 
time  will  allow ;  becaase  where  thera  is  a  warrant  no  action  Ues^  unless 
there  was  want  of  probable  cause  and  the  process  was  maKcioasly  ob« 
tainod.(^). 

An  arrest  without  warrant,  when  a  warrant  ought  previoasly  to  have 
been  issued,  will  not  be  rendered  legal  by  a  subsequent  issuing  of  that 
authortty.(A) 

It  seems  clear,  from  the  authorities,  that  a  private  person,  in  justifying 
the  imprisonment,  without  warrant,  of  an  innocent  man,  must  state  in  his 
pleadings,  and  prove  in  evidence,  that  a  felony  was  committed  by  some 
miBf  as  well  as  that,  under  all  the  circumstances,  there  was  reasonable 
ground  for  suspecting  the  person  arrested,  or  he  will  be  liable  to  pay  dam- 
ages.(i) 

Where  a  private  person  has  apprehended  another  for  felony,  he  may 
deliver  him  into  the  hands  of  a  constable,  or  he  may  carry  Jiim  to  any 
jail  in  the  county.(A)  Though  that,  it  is  said,  is  rarely  done.(/)  But 
the  better  course  seems  to  be  to  cause  bim,  as  soon  as  convenience  will 
permit,  to  be  brought  before  a  magistrate  to  be  examined,  bailed  or  com- 
mitted to  prison.(i7t)  And  where  a  private  person  has  apprehended  ano- 
ther in  the  heat  of  an  affray,  he  may  lawfully  detain  him  t.ll  the  heat  is 
over,  and  then  deliver  him  to  a  constable.(n) 

If  a  man  be  found  attempting  to  commit  a  felony  in  the  night,  any  one 
may  apprehend  him  and  detain  him  until  he  can  be  carried  before  a  mag- 
istrate, (o) 

IV.  EXAMINATION  OF  OFFENDERS.* 
Complaint  having  been  made  to  a  magistrate  showing  that  a  criminal 
offence  has  been  coromitted,  a  warrant  having  been  issued,  and  the  de- 
fendant arrested  and  brought  before  the  oMigistrate  in  the  manner. already 
pointed  out,  it  becomes  the  duty  of  such  magistrate,  in  the  next  place,  to 
proceed  as  soon  as  may  be,  to  examine  the  prisoner  in  relation  to  the  of- 
fence charged.(jp) 


(g)  2  Bos.  &  Pul.  260.    Sclw.  3d  ed.  (k)  1  Chit.  Cr.  L.  20. 

830.    1  Oiit.  Cr.  L.  18, 19.    Davis'  Just  (/)  Davis'  Just  42. 

41.  (m)  1  Hale,  589.    11  Joha.  486. 

(h)  1  Chit  Cr.  L.    19.    Bac.    Abr.  (n)  1  Chit.  Cr.  L.  20.    1  Hale,  689. 
Trespass,  D.  3.                                           2  Hawk.  ch.  13,  s.  7.    Id.  eh.  16,  s.  3. 

(0  Id.  ib.  2  Inst.  62.    2  Hawk.  P.  C4  (0)  1  Ry.  &  Moo.  C.  C.  93. 

ch.  12,  s.  8  to  19.    4  Taaot  34.    6  T.  (p)  2  R.  S.  7A8,  §  14. 
R.  316. 
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Previoas  to  the  examination  of  the  prisoner,  however,  the  magistrate 
is  to  examine  the  complainant  and  the  witnesses  produced  in  support  of 
the  prosecution,  on  oath,  in  the  presence  of  the  prisoner,  in  regard  to  the 
offence  chaiged,  and  in  regard  to  any  other  matter  connected  with  such 
charge,  which  such  magistrate  may  deem  pertinent.(9) 

As  respects  the  time  within  which  the  examination  must  be  made,  the 
words  of  the  statute  are  that  the  magistrate  shall  proceed  as  soon  as  mag 
be,{r)  Under  this  section,  as  well  as  at  common  law,  the  magistrate 
will  be  allowed  a  reasonable  time  for  that  purpose  before  he  makes  his 
final  deci8ion.(«)  And  whenever  it  is  necessary,  he  may  commit  the  pris- 
oner for  further  examination.  (0  How  long,  and  in  what  manner,  a  jus* 
tice  of  the  peace  may  detain  a  prisoner  after  he  is  brought  before  hiai» 
and  before  he  finally  decides  whether  he  will  discharge  him  or  hold  him 
to  appear  and  answer  the  charge,  are  questions  of  importance,  and  most 
be  particularly  attended  to  by  acting  magistrates. 

Thus  it  is  laid  down  that  the  examination  must  take  place  in  a  reason- 
able time ;  otherwise  an  action  will  lie  against  the  magistrate.  And  t 
conmiitment  for  further  examination  must  not  be  made  use  of  as  a  com- 
mitment for  trial,  (ti)  If,  when  the  party  is  first  brought  before  the  mag- 
istrate, he  finds  it  necessary  to  inquire  further  into  the  case  before  he  dis- 
charges or  commits  the  prisoner,  he  may  from  time  to  time  verbally  re- 
mand him  into  custody ;  and  a  written  warrant  or  authority  is  unneces- 
sary.(v.)  But  it  is  usual  where  the  party  is  detained  for  examination,  or 
re-examination,  till  another  day,  to  make  out  a  written  warrant  for  duU 
purpose  ;{w)  which  need  not  state  the  crime  of  which  (fie  party,  is  ac- 
cused ;  for  it  may  not  always  be  proper  to  let  the  peace  officer  know  the 
crime  on  account  of  which  he  is  detained,  (x)  And  even  after  the  mag<» 
istrate  has  determined  on  committing  the  party,  he  may  verbally  autbo^ 
ize  the  constable  to  detain  him  until  he  can  make  out  his  mittimus.(y) 
But  it  is  said  to  be  the  usual  practice  at  the  present  day,  to  commit  from 
three  days  to  three  days,  by  a  written  mittimus ;  though  where  the  pris- 
oner is  remanded  only  for  a  single  day,  it  may  be  done  verbally.(2) 

It  seems  to  have  been  formerly  supposed  that  the  law  intends  three 
days  to  be  sufficient  for  the  examination,  and  that  a  magistrate  could  not 


(9) 
(r) 


Id.U3.  120.    Bac.  Abr.  Tretpass,  D.3.     Dick. 

Id.  ib.  J.  Exam.  III. 


(«)  I  Chit.  Cr.  L.  72.  (w)'  See  form  of  this  warrant,  Ai>p«- 

(i)  5  Cowen,  273.    1  Hale,  586,  6.         dix.  No.  17. 
(u)  1  Chit.  Cr.  L.  73.    3  Dow's  Rep.    .    (a;)  Bac.  Abr.  TreipaM,  D.  3. 
184.  »'  (y)  7  East,  633.    3  Smith,  513. 

(c)  Moore,  408.    1  Hale,  686.    2  id.    1  Chit.  Cr.  L.  73. 

(x)  1  Chit.  Cr.  L.  74. 
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jostify  the  detainer  of  a  party  sixteen  or  twenty  days  for  that  purpo8e.(a) 
But  the  troe  and  proper  course  of  duty,  in  these  cases,  appears  to  be  that 
pcMnted  out  by  Mr.  Chitty,  viz :  that  the  time  for  the  full  investigation  of 
the  case  and  final  decision  of  the  magistrate,  should  depend  upon  the  cir- 
cumstances of  each  case,  and  that,  as  a  general  rule,  he  ought  not  to  be 
restricted  to  any  particular  time.    For  either  the  prisoner  or  the  accuser 
may  be  unable  to  bring  forward  his  evidence  immediately ;  and  the  com* 
pelling  of  the  magistrate  to  discharge  or  commit  within  a  particular  time, 
might  be  prejudicial  to  the  purposes  of  justice.(6)    Notwithstanding  the 
ancient  opinions  to  the  contrary,  it  is  said  to  be  the  present  practice  in 
sofl^e  of  the  best  regulated  police  offices  in  England,  to  detain  prisoners 
much  more  than  twenty  days  between  the  time  of  their  being  first 
brought  before  a  justice  and  their  commitment  for  trial,  and  to  bring 
them  up  for  examinatbn  on  several  diflbrent  days  during  the  interval.(c) 
But  it  has  been  decided  recently  that  a  warrant  of  commitment  for 
re«examination  for  an  unreasonable  time,  as  for  fourteen  days,  is  wholly 
void,  and  that  trespass  lies  against  the  committing  magistrate  though  he 
acted  without  any  indirect  or  improper  motive.((2)    The  question  what 
ia  a  reasonable  time,  is  a  mixed  question  of  law  and  fact,  depending  up- 
on the  circumstances  of  the  case  ;  and  the  judgment  of  the  committing 
magistrate  is  not  conclusive  of  that  question,  (e)    It  will  be  for  the  jury, 
if  an  action  is  brought  against  the  magistrate,  to  say  what  were  the  facts, 
and  the  judge  will  durect  them,  upon  those  facts,  whether  the  time  was 
reasonable  or  not,  as  matter  of  law.    What  is  reasonable,  does  not  rest 
upon  the  discretion  of  the  magistrate.    There  may  be  cases  where  three 
days  might  not  be  a  reasonable  time,  and  yet  there  might  be  cases  in 
which  three  months  might  be  reasonable.    It  must  depend  on  the  proba- 
bility of  obtaining  further  evidence.    If  a  material  witness  had  gone  on 
a  voyage,  the  commitment  might  be  for  a  longer  time  than  if  all  the 
witnesses  were  on  the  8pot.(/)    The  reason  of  the  magistrate's  liability 
in  case  he  commit  the  party  for  too  long  a  period  is,  that  as  it  is  his 
duty  to  commit  only  for  a  reasonable  time,  if  he  commits  for  an  unrea- 
sonable time,  he  thereby  does  an  act  which  he  is  not  authorized  by  law 
to  do,  and  the  commitment  is,  therefore,  wholly  void.(^)    Fifteen  days 


a)  See  Cro.  Eliz.  829.    1  Hale,  585,  (d)  5  Man.  &  Ryl.  53.    10  Bara.  & 

i.    2  id.  120.    Hawk.  b.  2,  ch.  16,  Cress.  28,  S.  C. 

i.  12.  («)  Id.  59,  per  Bayley,  J. 

(6>  1  Chit  Cr.  L.  73.    5  Man.  &  Ryl.  (/)  4  Car.  k  Payne,  134  and  note  (a). 

58;  per  Bayley,  J.  5  Man.  &  Ryl.  60,  per  Parice,  J. 

(c)  Id.  ib.    Dick.  J.  Examination,  III.  (^ )  10  Bam.  &  Cress.  38. 
3  Dow»s  R.  160,  183,  186. 
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is  an  unreasonable  time,  unless  there  be  circumstances  to  account  for  it 
And  those  circumstances  it  will  be  mcumbent  on  the  magktrate  to  show. 
The  fact  that  a  letter  addressed  to  the  prisoner,  (but  which  was  mter« 
cepted  and  was  never  in  his  hands,)  mentioned  the  prisoner  as  a  party 
in  the  felony,  and  stated  that  the  writer  of  it  would  write  agab  in  a  fort- 
night, was  held  not  sufficient  to  warrant  such  a  commitment(A) 

As  to  the  mammer  in  which  the  prisoner  is  to  be  detained  and  kept 
for  examination,  it  was  formerly  held  that  a  magistrate  ought  not  to  de- 
tain such  a  prisoner  in  his  own  house,  but  should  send  him  to  Che  com- 
mon jail  of  the  county ;  and  the  reason  given  for  this  is,  that  otherwise^ 
when  the  justices  come  to  deliver  the  jail,  he  is  not  in  the  jail,  and  can- 
not be  delivered,  and,  therefore,  may  be  detained  longer  than  is  reason- 
ab]e.(t)  This  reason  seems  to  be  unsatisfactory ;  for  it  is  to  be  pre- 
sumed that  the  magistrate  will  complete  the  examination  as  soon  as  the 
circumstances  of  the  case,  and  his  duty,  will  permit.  If  this  be  done  be- 
fore the  justices  come  to  deliver  the  jail,  and  the  justice  orders  the  pris- 
oner to  be  committed  for  trial,  he  will,  in  that  case,  as  a  matter  of  course, 
commit  him  to  the  county  jail,  where  the  justices  who  come  to  deliver 
it,  will  find  him.  If  the  examination  cannot  be  completed  before  the 
justices  come  for  that  purpose,  the  magistrate  should  not  be  compelled 
to  proceed  in  the  examination  on  that  account,  because  his  duty  and  the 
circumstances  of  the  prisoner  require  it.  And  no  other  inconvenience  can 
result  from  allowing  the  magistrate  a  reasonable  time  to  complete  bis 
examination  than  that  the  prisoner  will  be  h^  to  appear  and  answer, 
at  a  subsequent  term  of  the  court,  in  case  the  magistrate  finally  decides 
not  to  discharge  him.  And  there  may  be  cases  in  which  a  n>agistrate 
would  be  extremely  unwilling  to  coihmit  a  prisoner  to  the  county  jail 
during  the  interval  of  his  examination,  when  he  might  be  kept  in  safe 
custody,  either  in  his  own  house  or  elsewhere.  (A)  It  is  probably  for 
these  reasons  that  l^rd  Hale  has  laid  down  a  different  rule,  viz :  that 
because  it  may  be  unreasonable  to  take  these  examinations  presently^  or 
possibly  it  may  take  longer  time,  the  prisoner  may  be  continued  in  the 
custody  of  the  officer,  or  may  be  detained  in  the  justice's  house,  or  com- 
mitted to  some  near  safe  place  of  custody,  till  the  examination  can  be 
taken.(0  '  \ 

When  the  examination  takes  place  near  the  place  where  the  jail  is  sit- 
uated, it  is  convenient  as  well  as  proper,  to  commit  the  prisoner  to  jail 
by  a  written  warrant.     But  when  the  jail  is  at  an  inconvenient  distance 


(h)  4  Car.  &  Payne,  134.  (k)  See  Davis'  Just  57. 

(i)  Cro.  Eliz.  830.  (0  2  Hale's  P.  C.  130. 
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Grom  tbe  place  of  examinatioii,  tbe  prisoner  may  be  ordered  into  and 
kept  in  the  custody  of  the  officer,  in  any  other  safe  and  convenient 
place.(m) 

Tbe  magistrate  having  authority  to  examine  into  the  nature  and  cir- 
camstances  of  a  criminal  charge  against  an  ofiender,  has  also  a  power,  as 
incident  to  his  authority,  to  bring  before  him  all  persons  who  appear, 
from  the  oath  of  the  complainant,  or  from  the  magistrate's  own  know- 
ledge, to  be  material  witnesses  for  the  prosecution ;  and  for  this  purpose 
may  issue  his  summons(ii)  directed  to  a  proper  officer,  requiring  him  to 
cause  such  witnesses  to  come  before  him,  and  give  evidence.(o)  And 
upon  the  reasonable  request  of  the  defendant,  the  magistrate  has  a  simi- 
lar power  to  bring  before^  him  any  witnesses  whose  testimony  may  be 
material  on  his  behalf.(/>) 

Examination  of  complainant  and  his  witnesses.]  When  the  per- 
son accused  and  the  witnesses  to  be  examined  are  duly  brought 
before  the  magistrate,  and  every  thing  is  in  readiness  for  proceed- 
ing, the  magistrate  is  to  examine  the  complainant  and  the  witnesses 
produced  in  support  of  the  prosecution,  on  oath,(7)  in  the  presence  of 
the  prisoner,  in  regard  to  the  oiience  charged,  and  in  regard  to  any  other 
matters  connected  with  such  charge,  which  such  magistrate  may  deem 
pertinent. 

If  the  original  complaint  and  evidence  taken  before  the  warrant  was 
issued,  contain  a  complete  ease,  it  is  the  practice^  in  England,  for  the 
magistrate  after  re-swearing  the  accuser  and  witnesses,  to  read  over  their 
former  depositions,  in  their  presence  and  that  of  the  prisoner,  and  then  to 
state  to  the  latter  that  lie  is  at  liberty  to  ask  tbe  prosecutor  and  witnesses 
any  questions  respecting  the  charge  against  him ;  and  if  he  declines  so 
doing,  the  examinations  are  not  again  gone  over,  but  a  fresh  jurat  is 
made  to  them ;  and  this  even  before  a  fresh  magistrate.  The  papers 
are  then  to  be  signed  by  the  parties  deposing  and  by  the  justice  by 
whom  they  are  taken,  (r) 

Before  the  statements  of  the  prosecutor  and  his  witnesses  are  reduced 
to  writing,  it  is  advisable  for  the  magistrate  to  hear  their  narrative  in  the 
common  way  of  relating  events ;  by  which  means  he  will  be  put  in  pos- 
session of  all  the  circumstances  of  the  case,  and  will  often  be  enabled  to 
discover,  by  the  manner  of  the  parties,  whether  they  are  speaking  truth 


(m)  Davis'  Just.  68.  (p)  Id.    1  R.  S.  94,  §  14.    1  Chit  Cr. 

(n)  See  form  of  summons,  Append.    L.  76.    Rotcoe's  Cr.  £v.  87.    12  Wend. 

No.  18.  344. 

(o)  See  Davis'  Just  59.    1  Chit  Cr.        (q)  See  Append.  No.  19,  form  of  oath. 

L.  76.  (r)  1  Chit  Cr.  L.  80.    1  Leach,  458. 


2  id.  854. 
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or  combioiDg  in  the  assertion  of  fal9ehood.(9)  Swearing  witnesses  after 
examination  taken,  is  improper  and  censarable.(^)  The  fnformant  apd  his 
witnesses  are  to  be  sworn,  in  one  of  the  methods  pointed  out  by  the  stat- 
ute.(u)  An  oath  in  some  form  or  other  is  absolutely  necessary,  or  the 
examinations  of  the  informant  and  his  witnesses  cannot,  under  any  cir- 
cumstances, be  received  in  evidence,  (v)  And  if  a  magistrate  were  to 
commit,  without  an  oath  made  before  him,  he  would  be  liable  to  an  ac- 
tion if  the  prisoner  were  acquitted.  (tD) 

The  next  duty  of  the  magistrate  is  to  reduce  the  examination  of  each 
of  the  deponents,  into  writing,  in  a  plain  and  intelligible  manner,  and  as 
nearly  as  possible  in  the  language  in  which  the  first  narration  was  deliv- 
ered.(x)  All  the  facts  and  circumstances  should  be  inserted  which  are 
necessary  to  prove  the  felony ;  and  the  corpus  delicti  should  appear  on 
the  face  of  the  depositions;  for  if  this  be  properly  done,  though  the 
commitment  should  be  informal,  the^  prisoner  will  not  be  discharged  on 
the  ground  of  the  defect  in  the  mittimus.(j() 

It  is  absolutely  necessary  that  the  testimony  of  the  accuser  and  his  wit- 
nesses should  be  taken  in  writing,  or  it  will  be  of  no  efiect«(z) 

All  this  must  be  done  in  the  presence  of  the  party  accused,  in  order 
that  he  may  have  the  advantage  of  cross-examining  the  witnesses,  and 
contradicting  their  testimony,  or  the  examinations  cannot  be  received  in 
evidence  as  if  taken  in  pursuance  of  the  statute.(a) 

The  statute  does  not  confine  the  magistrate,  in  the  examination,  to  qaei- 
tions  respecting  the  ofience  charged ;  but  he  may  examine  the  complain- 
ant and  his  witnesses  '*  in  regard  to  any  other  matters  connected  with 
such  charge,  which  such  magistrate  may  deem  pertinent."  It  is  desira- 
ble, on  many  accounts,  that  the  examination  of  the  prosecutor  and  his 
witnesses  should  be  of  the  most  searching  character ;  and  as  the  lan- 
guage of  the  statute  is  broad  enough  to  give  the  magistrate  ample  aa- 
thority,  he  ought  to  continue  his  inquiries  as  long  as  any  thing  of  impor- 
tance can  be  elicited  from  the  witnesses  respecting  the  guih  of  the  pris- 
oner, or  which  may  tend  to  implicate  accomplices,  or  others  not  yet  ar- 
rested. This  is  also  important,  in  order  that  the  witnesses  may  be  tied 
down  to  their  first  narratbn,  and  not  be  left  open  to  those  imprefl»ioDS 


(«)  Dick.  J.  Examination.  (y)  I  Chit.  Cr.  L.  79.    3  East's  R- 

(t)  4  Dowl.  &  Ryl.  734.  157. 

(i*)  2  R.  S.  407.  408.  («)  Id.  ib.    1  Leach,  202,  309.    Ro^ 

(v)  1  Chit.  Cr.  L.  78.  coe's  Cr.  Ev.  62.    1  Moo.  C.  C.  338.   » 

(w)  1  Hale's  P.  C.  586.    Dalt.  J.  ch.    Wend.  598.                                           - 

164,  8.  3.    1  Leach,  202,  309.  (a)  1  Leach,  202,  309,  500,  503.   d 

(x)  1  Leach,  202,  309.    Dick.  J.  Ex-    Mod.  163,  164. 

amination,  III. 
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either  of  pity  or  revenge,  which  may  affect  them  between  the  examina- 
tion and  trial  of  the  acca8ed.(6) 

The  magistrate  is  not  to  take  and  certify  merely  the  testimony  ad^ 
duced  in  support  of  the  charge,  but  he  ought  also  to  return  the  evidence 
which  tends^  in  favor  of  the  prisoner,  (c) 

The  duty  of  magistrates  in  obtaining  the  evidence  of  accomplices^ 
^ought  also  to  be  noticed  here. 

The  engagement  of  a  justice  of  the  peace  to  an  accomplice,  that  if  he 
will  give  his  evidence  he  may  expect  favor,  is  merely  a  personal  engage- 
ment on  his  part,  that  he  will  recommend  the  accomplice  to  mercy ;  for 
a  justice  of  the  peace  has  no  authority  to  promise  him  any  favor,  or  to 
tell  him  that  he  shall  be  a  witness  against  others.  A  justice  of  the  peace 
has  no  authority  to  select  whom  he  pleases  to  pardon  or  prosecute  ;  and 
the  prosecutor  has  still  less  power  or  rather  pretence,  to  do  this,  than  the 
justice.(ci)  Whatever  promises  or  engagements  a  justice  may  make  vnth 
an  accomplice,  and  however  punctually  or  faithfully  the  accomplice  may 
comply  with  the  conditions  upon  which  such  promises  were  made,  he 
cannot  avail  himself  of  them  on  his  trial.  They  may  operate,  as  an  equi- 
table claim  upon  the  government  for  a  pardon,  or  a  postponement  of  his 
trial  And  on  this  account  the  greatest  caution  and  judgment  ought  to 
be  used  by  justices  of  the  peace  upon  these  occasions.  The  power  as- 
sumed by  them  of  admitting  accomplices  to  be  vritnesaes,  is  founded  in 
practice  only,  and  does  not  control,  and  in  many  cases  ought  not  to  in- 
fluence, the  authority  of  the  couit  by  which  the  accompUqe  is  liable  to  be 
tried.  The  accomplice,  therefore,  may  be  deceived  and  drawn  in,  under 
the  color  and  pretence  of  judicial  authority  and  power  of  protection,  to 
disclose  what  he  is  not  bound  to  discover ;  and  thus  make  himself  the 
deluded  instrument  of  his  own  conviction.  (^)  The  benefit  of  the  ac- 
complice is  in  fact  nothing  more  than  a  mere  hope  that  he  may  be  ex- 
onerated from  punishment ;  but  in  this  hope  he  may  be  deceived  and  dis- 
appointed ;  and  when  that  is  the  case,  he  has  not,  in  reality,  any  grounds 
to  complain  of  a  breach  of  public  faith,  as  sometimes  happens  to  be  tde 
case.  There  can  be  no  breach  of  public  faith,  when  it  is  pledged  with- 
out competent  authority.  The  correct  practice  is  in  conformity  to  these 
principles ;  for  no  justice  would  probably  take  the  responsibility  of  re- 
leasing an  accomplice  who  offers  to  give  evidence  against  his  associates ; 
but  would  commit  him  for  trial,  and  leave  the  event  to  the  decision  and 
control  of  the  court  before  whom  he  is  liable  to  be  tried.(/)    In  some 


(6)  1  Chit.  Cr.  L.  79.  («)  Cowper,  331.    Davis'  Just  69, 70. 

'  Dtlt.  J.  ch.  166.  (/)  Davii'  Jurt.  70.    1  Chit  Cr.  L. 

1  Chit  Cr.  L.  88.    1  Uach,  115.    82. 
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cases,  when  an  accomplice  offers  to  testify  agmnst  his  associates,  and 
more  especially  when  he  offers  to  point  out  the  place  where  the  evidenoe 
of  the  guilt  of  his  associates  may  be  discovered,  (as  by  showing  the  places 
where  stolen  goods  or  counterfeit  bank  notes  are  deposited,)  it  may  be 
safe  and  advisable  for  the  justice  to  inform  him  that  if  he  conducts  fairly 
in  every  respect,  and  discloses  tiie  lohole  truths  concerning  the  guilt  of 
himself  and  his  associates,  his  punishment  may  be  mitigated,  and  that 
perhaps  he  may  obtain  a  pardon.  But  he  ought  to  inform  him  at  the  same 
time,  that  he  has  no  power  or  right  to  make  any  promise  or  engagement 
with  him  to  that  effect ;  and  further,  that  his  confession,  testimony,  and 
disclosure  must  not  only  be  perfectly  voluntary,  but  that  it  must  be  ibund 
to  be  strictly  true.  The  magistrate  should  also  recollect  that  the  credi- 
bility of  these  accomplices,  when  made  witnesses,  is  always  doubtful,  sas- 
picious,  and  liable  to  be  impeached ;  and  that  their  testimony,  unless  fbll^ 
corroborated  by  other  evidence,  is  of  very  little,  and  generally. of  no 
weight  or  valuo  in  the  prosecution.  Such  testimony  would  never  have 
been  admitted,  but  from  a  principle  of  public  policy  and  necessity ;  with- 
out which  it  is  sometime's  impossible  to  detect  many  crimes  the  most  det- 
rimental to  society,  (g) 

Excanination  of  prisoner  and  his  witnesses^  The  magistrate  having 
completed  the  examination  of  the  complainant  and  his  witnesses,  must 
then  proceed  to  examine  the  prisoner  in  relation  to  the  offence  chaiiged. 
But  such  examination  must  not  be  upon  oath.  And  before  it  is  com- 
menced the  prisoner  should  be  informed  of  the  charge  made  against  him, 
and  is  to  be  allowed  a  reasonable  time  to  send  for  and  advise  with  counseL 
If  desired  by  the  prisoner,  his  counsel  may  be  present  during  the  exam- 
ination of  the  complainant  and  the  witnesses  on  the  part  of  the  prosecu- 
tion, and  during  the  examination  of  the  accused  himself.(A)  Where  the 
offence  with  which  the  prisoner  is  charged,  amounts  to  no  more  than  a 
misdemeanor^  however,  the  magistrate  is  not  bound  to  take  the  examina- 
tion of  such  prisoner,  except  where  the  magistrate  shall  deem  it  material 
so  to  do,  or  where  such  examination  shall  be  required  by  the  prisoner.(t) 

The  statute  further  directs  that  at  the  commencement  of  the  examma- 
tion  the  prisoner  shall  be  informed  by  the  magistrate  that  be  is  at  liberty 
to  refuse  to  answer  any  question  that  may  be  put  to  him.(A)  From  this 
section  it  will  be  seen  that  as  respects  the  examination  of  the  prisoner 
the  operation  of  the  statute  depends  entirely  upon  his  will  and  consent 
for  although  it  authorizes  an  examination,  it  is  not  compulsory  on  the 


(g)  Davis*  J.  70,  71.    1  PhU.  Ev.  68.         (t)  Id.  2d  ed.  692,  §  22. 

(Jk)  2  R.  S.  708,  §§  18, 14.  {k)  Id.  708,  §  16.    5  Carr.  &  P.  312. 
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(msoner;  and  there  b.no  mode  of  extorting  a  confearion  or  otherwise 
obtaining  any  statement  irom  him  which  is  not  perfebtly  voluntary.  This 
indeed  wouM  be  contrary  to  the  spn-it  of  the  bill  of  rights ;  which  declares 
that  **  no  perscm  can  be  compelled,  in  any  erioHnal  case,  to  be  a  witness 
against  him8elf.''(/)  In  fact  this  examination  has  been  ccHisidered  rather 
as  a  privilege  in  favor  of  the  party  accused,  afforded  by  law  for  the  bene- 
fit of  an  innocent  man,  who  may,  by  this  opportunity,  have  it  in  his  power 
to  clear  himself  from  su8picion.(m)  But  if  the  prisoner  submits  to  miswer 
and  answers  falsely,  the  prosecutor  may  disprove  it,  and  it  will  be  taken 
strongly  against  the  prisoner.(n) 

In  case  the  prisoner  thinks  proper  to  answer  the  interrogatories  of  the 
magistrate,  his  answers  are  to  be  reduced  to  writing  by  the  magistrate, 
or  under  his  direction.  They  are  then  to  be  read  to  the  prisoner,  who 
may  correct  or  add  to  them  ;  and  when  made  conformable  to  what  he 
declares  is  the  truth,  shall  be  certified  and  signed  by  the  magistrate,  (o) 

Aft^r  the  examination  of  the  prisoner  is  completed,  his  Witnesses,  if  he 
have  any,  shall  be  sworn,  and  examined ;  and  he  may  have  the  assist- 
ance of  counsel  in  "such  examination. (^) 

The  manner  in  which  the  witnesses  are  to  be  examined  is  also  pointed 
oot  by  the  statute.  The  witnesses  produced  on  the  part  either  of  the 
prisoner  or  of  the  prosecution,  shall  not  be  present  at  the  examination  of 
the  prisoner ;  and  while  any  witness  is  under  examination,  the  magistrate 
may  exclude  from  the  place  in  which  such  examination  is  had,  all  wit- 
nesses who  have  not  been  examined ;  and  may  cause  the  witnesses  to  be 
kept  separate,  and  prevented  from  conversing  with  each  other,  until  they 
shall  dl  have  been  examined.(9)  A  similar  rule  prevails  at  common 
law,  and  it  is  one  of  a  very  salutary  character.  By  keeping  the  wit- 
nesses separate  both  during  their  examination  and  afterwards,  a  conspi- 
racy to  overwhelm  a  prisoner  will  probably  be  detected,  and  undue  mo- 
tives to  favor  him,  from  interest  or  pity,  will  be  prevented  from  obstructing 
the  progress  of  justice.(r) 

The  evidence  given  by  the  several  witnesses  examined  must  be  reduced 
to  writing  by  the  magistrate,  or  under  his  direction,  and  signed  by  the 
witnesses  respectively.  («) 

If  the  magistrate  examine  the  prisoner  rather  as  a  witness  than  a 


(0  1  R.  S.  94,  §  13.  (q)  Id.  708.  §  18. 

(m)  1  Chit.  Cr.  L.  84.             -  (r)  See  Dick.  J.  Examination,  II. 

(n)  1  City  Hall  Rec.  81.  (a)  2  R.  S.  709,  §  19.    See  8  Wend, 

(o)  2  R.  S.  708,  §  16.    See  Append.  698.    Append.  No.  21,  form  of  witness' 

No.  20,  form  of  prisoner's  examination,  examination. 
(p)2  R.  S.  708,  §  17. 
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charged  offender,  the  evidence  given  by  him,  although  no  threat  or  in- 
ducement was  held  out  to  him,  cannot  be  read  against  him.(/)  If  the  ex- 
amination of  the  accused  purports  to  have  been  taken  on  oath,  evidence 
upon  the  trial  of  the  prisoner  for  felony  is  not  admissible  to  show  that  in 
fact  the  examination  was  not  on  oath.(ti) 

On  the  examination  of  the  defendant  there  are  three  modes  of  conduct 
which  he  may  adopt ;  to  disclose  his  defence,  to  remain  silent,  or  to  con- 
fess himself  guilty.  If  he  has,  in  his  own  opinion,  so  decisive  an  answer 
to  the  charge  as  amounts  to  a  physical  certainty  that  he  has  been  falsely 
accused,  he  will  of  course  prefer  adopting  the  first  course,  and  advancing 
it  in  this  stage  of  the  prosecution,  to  being  confined  in  prison  until  the 
next  court  having  cognizance  of  his  ofience,  or  even  to  calling  on  his 
friends  to  bail  him,  if  the  crime  alleged  against  him  is  bailable.  But  if 
his  defence  amounts  to  no  more  than  a  moral  certainty,  and  it  is  dubious 
whether  it  would  make  such  an  impression  as  to  secure  his  immediate 
discharge,  it  may  be  prudent  to  reserve  it  until  the  time  of  trial,  and  de- 
clbe  answering  any  questions ;  which,  as  we  have  seen,  the  magistrate 
has  no  power  to  enforce.(w) 

The  effect  of  confessions,  and  how  far  tbey  are  evidence  against  the 
prisoner,  upon  his  trial,  we  have  already  con8idered.(u7)  In  addition  to 
what  has  been  before  said  upon  this  subject,  it  may  be  proper  to  reaiari 
here  that  the  justice  should  be  upon  his  guard  against  confessions  uttered 
by  collusion.  A  remarkable  instance  of  this  kind  deserves  to  be  men- 
tioned as  singularly  illustrative  of  this  caution.  Two  brothers  committed 
a  robbery  to  a  large  amount,  in  a  dark  night,  and  fled.  A  younger 
brother,  who  was  at  home,  and  innocent,  in  order  to  favor  their  esciq)e> 
contrived  to  draw  suspicion  on  himself,  and  when  examined,  dropped 
hints  amounting  to  a  constructive  admission  of  his  guilt.  On  this  he  was 
committed  to  prison,  and  the  pursuit  of  his  brothers  was  discontinued. 
On  the  trial  he  proved  an  alibi  and  obtained  an  easy  acquittal ;  and  in 
the  mean  time  the  actual  felons  escaped  with  their  plunder.(a?) 

If  by  means  of  a  confession  unduly  obtained,  however,  other  facts  are 
brought  to  light,  they  may  be  proved,  though  the  confession  itself  is  in- 
admissible.(y) 

A  prisoner  should  be  allowed  to  speak  freely  and  voluntarily,  bnt  should 
not  be  pressed  to  answer,  or  examined  or  questioned  like  a  common  wit- 


(0  1  Chit.  Cr.  L.  84.    Fortes.  142.  (x)  1  Chit.  Cr.  L.  86,  6. 

(v)  1  Stark.  242.  (y)  2  Hawk.  P.  C.  eh.  46,  s.  38.    2 

{v)  1  Chit.  Cr.  L.  84.    Dick.  J.  Ex-  Leach,  264,  266,  n.  (a.)    2  East's  P.  C. 

amination,  III.  658. 
{w)  See  ante,  p.  419. 
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iie6s.(z)  An  examination  so  obtained,  was  rejected  as  inadmissible, 
though  nothing  like  a  threat  or  promise  was  used,  (a)  The  prisoner's 
examination,  after  having  been  reduced  to  writing,  roust  be  read  to  him 
by  the  magistrate,  as  we  have  seen,  and  should  then  be  tendered  to  him 
for  his  signature ;  though  the  statute  does  not  oblige  him  to  sign  it ;  nor 
is  it  essentially  necessary  ;  but  as  a  matter  of  convenience,  it  would  be 
well  to  have  him  sign  it,  if  he  is  willing  to  do  so.(fr)  At  all  events,  it 
must  be  signed  and  certified  by  the  magistrate.  If,  upon  his  examination 
being  read  to  him,  he  acknowledges  it  to  be  true,  but  refuses  to  sign  it, 
it  is  admissible  against  him  at  common  law  ;  but  if  he  refuse  to  sign  it, 
and  make  no  such  acknowledgment,  it  cannot  be  received  in  evidence.(c) 

As  to  the  effect  of  examinations  taken  before  magistrates  as  evidence 
on  the  trial  of  the  prisoner,  see  ante,  p.  366. 

If  there  be  more  than  one  person  accused,  it  is  of  evident  importance 
that  all  of  them  should  be  examined  apart  from  each  other,  in  order  that 
an  opportunity  may  be  afforded  of  detecting  any  variations  in  their  story. 
In  order,  also,  to  prevent  any  communication  between  them  previous  to 
the  trial,  it  will  be  prudent  to  give  special  directions  to  the  keepers  to 
confine  them  in  diflferent  parts  of  the  prison.  ((2) 

If,  during  the  examination,  the  prisoner  or  any  other  person  insults  the 
magistrate,  or  is  guilty  of  any  other  act  amounting  to  a  contempt,  he  may 
be  punished  therefor  by  the  magistrate,  in  the  manner  already  pointed 
oat.(e) 

The  examination,  taken  in  the  manner  above  mentioned,  should  be  at- 
tached to  the  complaint  and  process  in  the  order  in  which  they  are  ta« 
ken,  and  be  kept  in  the  hands  of  the  magistrate  until  they  can  be  trans- 
mitted to  the  clerk's  oflice  of  the  court  to  which  they  are  returnable,  as 
hereinafter  mentioned  ;  which  ought  always  to  be  done  in  such  season  as 
that  they  may  be  delivered  to  the  public  prosecutor  on  the  morning  of 
the  first  day  of  the  session.(/) 

The  statute  requires  all  examinations  to  be  certified  by  the  magistrate 
taking  the  same,  to  the  next  court  having  cognizance  of  the  offence,  and 
in  which  the  prisoner  may  be  indicted,  on  the  first  day  of  the  sitting  there- 
of. (^)     As  to  what  courts  indictments  may  be  found  in,  see  ante,  274. 

There  is  a  distinction  between  the  proceedings  undef  the  title  of  the 
statute  relative  to  compelling  sureties  of  the  peace,  and  proceedings  un- 


(d)  Dick.  J.  Examination.    1  Chit 
Phil.  Ev.  106.  Cr.  L,  88. 

(6)  See  2  Leach,  625.  (e)  Ante,  438,  439. 

(c)  1  SUrk.  N.  P.  Ca.  483.    1  Phil.        (/)  1  Chit.  Cr.  L.  88.    Davb*  J.  76. 
Ev.  115.  {g)  2  R.  S.  709,  §  21,  26. 
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der  the  title  respecting  the  arrest  and  examination  of  persons  charged 
with  having  committed  crimes,  which  is  worthy  of  observation.  And 
that  is  with  respect  to  the  court  to  which  the  recognizances,  in  either 
case,  are  to  be  returned  by  the  magistrate.  In  proceedings  of  the  former 
kind,  recognizances  taken  by  the  magistrate  are  to  be  returned,  as  m 
have  seen,  to  the  next  court  of  general  sessions  to  be  held  in  the  county, 
and  it  will  not  do  to  return  them  to  the  oyer  and  terminer ;  whereas,  in 
the  latter  kind  of  cases  the  recognizances  taken  are  to  be  returned  to  the 
next  court  having  cognizance  of  the  offence ;  whether  it  be  the  general 
sessions  or  the  oyer  and  terminer.  Under  this  title  of  the  statute,  there- 
fore, it  would  not  be  proper,  in  a  case  where  the  offence  charged  is  pai>- 
ishable  with  death  or  by  imprisonment  in  the  state  prison  for  life,  to  re- 
turn the  recognizances  to  the  general  sessions ;  because  that  court  has 
no  power  to  try  offences  of  that  nature.  They  should  be  returned  to  the 
oyer  and  terminer. 

While  the  examinations  are  in  the  hands  of  the  magistrate,  it  is  bis 
duty  to  keep  them  securely,  and  not  to  suffer  them  to  be  perused  by  any 
one  not  properly  authorized  to  inspect  them.(/i)  The  party  accused  him- 
self has  not,  in  case  of  treason  or  felony,  a  right  to  demand  a  copy  of  the 
depositions  ;(i)  though  in  the  former,  he  must  be  put  in  possession  of  a 
list  containing  tlie  names  of  the  witnesses. (A)  He  may,  however,  con> 
pel  their  production  on  the  trial,  by  serving  the  magistrate  with  a  sub- 
pcena  to  produce  them.  But  even  after  an  acquittal  for  felony,  it  is  noC 
usual  for  the  magictrate  to  allow  the  defendant  a  copy  of  the  proceedings 
before  him,  in  order  to  enable  the  defendant  to  support  an  action  for  a 
malicious  prosecution.  But  the  court  of  king's  bench,  in  England,  may, 
by  rule,  compel  a  magistrate  to  produce  examinations  on  a  trial.  (/)  When 
the  prosecutor  or  his  solicitor  are  respectable,  it  is  said  by  Mr.  Chitiy  to 
be  usual  in  England  for  the  magistrate  to  allow  them  copies  of  the  depo- 
sitions,  in  order  to  prepare  the  briefs  and  arrange  the  evidence. (m) 

If,  upon  the  examination  of  Ihe  whole  matter,  it  appears  to  the  magis- 
trate either  that  no  offence  has  been  committed  by  any  person,  or  that 
there  is  no  probable  cause  for  charging  the  prisoner  therewith,  he  must 
discharge  him.(n) 

But  if  there  be  an  express  charge  of  felony,  on  oath,  against  the  pris- 
oner, though  his  guilt  appears  doubtful,  the  justice  cannot  discharge  him. 


(h)  Dick.    J.    Examination,    III.     1  (0  1  Chit  Cr.  L.  88. 

Chit.  Cr.  L.  88.  (m)  Id.  89. 

(%)  I  Chit.  Cr.  L.  88.    But  see  Bameg*  (n)  2  R.  S.  709,  §  20.    4  Black.  Com- 

Rep.  468.  296.    2  Hawk.  P.  C.  ch.  15,  f.  1- 

(]b)  4  T.  R.  691.    1  Phil.  £v.  204. 


Digitized  by 


Google 


Ch.  II.}  PROCEEDINGS,  &€.  IN  CRIMINAL  CASES.  491 

bat  must  bail  or  commit^  according  to  the  circumstances  of  the  case. 
And  it  is  said  that  if  a  person  be  killed  by  another,  though  it  be  by  mis- 
adventure, or  in  self  defence,  which  is  not  felony,  but  excusable  homi- 
cide, yet  the  justice  ought  not  to  discharge  him,  for  he  must  undergo  his 
trial.(o)  And  in  modern  practice,  though  exculpatory  evidence  is  receiv- 
ed at  the  instance  of  the  prisoner,  yet  unless  it  appears  in  the  clearest 
manner  tliat  the  charge  is  malicious,  as  well  as  groundless,  it  is  not  usual 
for  the  magistrate  to  dischargie  him,  even  when  he  believes  him  to  be  in« 
Qocent.(p)  The  inconvenience  to  the  parly  charged  in  such  case  will  be 
but  temporary,  since  the  statute  has  made  ample  provision  for  admitting 
the  prisoner  to  bail,  either  by  the  magistrate,  or  some  other  officer  or 
court ;  and  has  given  the  defendant  the  right  also,  in  many  cases,  of  be- 
ing tried  immediately,  by  a  court  of  special  sessions,  if  he  chooses.((7) 
And  though  cases  may  sometimes  happen  in  which  it  would  be  extreme- 
ly hard  to  confine  a  man  in  prison,  though  accused  of  the  greatest  of- 
fence, yet  it  would  greatly  tend  to  elude  the  public  justice  were  bail  to 
be  commonly  allowed  for  such  enormous  crimes.(r) 

If  it  appears  from  the  examination,  that  an  offence  has  been  commit- 
ted, and  that  there  is  probable  cause  to  believe  the  prisoner  to  be  guilty 
thereof,  it  is  the  duty  of  the  magistrate  to  bind  by  recognizance(^)  the 
prosecutor  and  all  the  material  witnesses  against  the  prisoner  to  appear 
and  testify  at  the  next  court  having  cognizance  of  the  offence,  and  in 
which  the  prisoner  may  be  indicted.  Whenever  the  magistrate  shall  bo 
satisfied,  by  due  proof,  that  there  is  good  reason  to  believe  that  any  such 
witness  will  not  fulfil  the  condition  of  such  recognizance,  unless  security 
be  required,  he  may  order  such  witness  to  enter  into  a  recognizance,  with 
such  sureties  as  he  shall  deem  meet,  for  his  appearance  at  such  courr.(?) 
Infants  and  married  women  being  material  witnesses,  may  in  like  manner 
be  required  to  procure  sureties  for  their  appearance  at  such  court.(fi) 

If  any  witness  so  required  to  enter  into  a  recognizance,  either  with  or 
without  sureties,  shall  refuse  to  comply  with  such  order,  it  is  the  duty  of 
the  magistrate  to  commit  him  to  prison  until  he  shall  comply  with  such 
order,  or  bo  otherwise  discharged  according  to  law.(t;) 

A  recognizance  is  an  obligation  of  record  entered  into  before  a  magis- 
trate duly  authorized  for  that  purpose,  with  condition  to  appear  at  some 


(o)  2  Hale,  121.    1  Hawk.  P.C.  ch.        {«)  See  form,  Append.  No.  22. 
2.    2  id.  ch.  15.    Dalt.  J.  ch.  164,  •.  1.        (t)  2  R.  S.  709,  §  21, 22. 
1  ChitCr.L.89.  (ti)  Id.  ^23. 

(p)  1  Chit.  Cr.  L.  89.    4  Conn.  R.  71.        (v)  Id.  §  24.    See  Append.  No.  23, 

(q)  See  2  R.  S.  709,  710, 711,  §  2.  form  of  commitment  ^ 

(T)  4  Black.  Com.  296. 
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court  named  therein.(M?)  Recognizances  taken  before  magistrates  under 
the  above  provisions  of  the  statute,  must  be  in  writing,  and  subscribed  by 
the  parties  to  be  bound  thereby.(a:)  The  manner  in  which  recognizances 
thus  taken  are  to  be  estreated  and  collected  when  forfeited  by  the  non- 
appearance of  the  party  bound  thereby,  and  the  power  of  the  court  of 
common  pleas  to  remit  the  same,  are  particularly  pointed  out  by  the  stat- 
ute ;  to  which  it  will  be  sufficient  to  refer  the  reader  who  seeks  informa- 
tion upon  those  subjects,  (y) 

Returning  Recognizances  and  Examinations,']  All  recognizances  ta- 
ken in  the  manner  above  mentioned,  are  to  be  certified  by  the  magistrate 
taking  the  same,  to  the  court  at  which  the  witnesses  are  bound  to  appear 
on  the  first  day  of  the  sitting  thereof  If  any  magistrate  shall  refuse  or 
neglect  to  return  to  the  proper  court  any  such  recognizance  or  any  exam- 
ination taken  as  above  mentioned,  he  may  be  compelled  by  rule  of  court, 
forthwith  to  return  the  same.  And  in  case  of  disobedience  to  such  rule, 
he  may  be  proceeded  against  by  attachment,  as  for  a  contempt  of 
court,  (z) 

Associating  another  magistrate^  ^.]  Any  magistrate  to  whom  any 
complaint  may  be  made,  or  before  whom  any  prisoner  may  be  brought^ 
as  above  mentioned,  may,  if  he  thmks  proper,  associate  with  himself  any 
other  magistrate  of  the  same  county  ;  and  the  powers  and  duties  above 
described  may  be  executed  by  such  two  magistrates  so  associated. (a) 

V.  COMMITTING  OFFENDERS  FOR  TRIAL. 

If,  after  the  examination  of  the  complainant  and  the  accused  and  the 
witnesses  on  both  sides  is  completed,  it  appears  to  the  magistrate  that  an 
offence  has  been  committed,  and  that  there  is  probable  cause  to  believe 
the  prisoner  guilty  thereof,  the  magistrate  must  either  admit  the  prisoner 
to  bail,  or  commit  him  to  jail.  If  no  bail  be  offered,  or  the  offence  be  not 
bailable,  the  magistrate  must  commit  the  accused  to  prison,  except  in 
cases  in  which  a  court  of  special  sessions  is  authorized  by  statute  to  try 
such  prisoner.  (6) 

The  cases  in  which  a  prisoner  may  be  let  to  bail,  or  tried  by  a  court 
of  special  sessions,  will  be  stated  hereafter. 

The  magistrate  who  has  power  to  examine  the  defendant,  has  also,  in 


(w)  Dick.  J.  Recognizance.  3  Bino.        («)  2  R.  S.  709,  §26,  27.    Id.  634, 
R.  431.  §l,sub.  7. 

(«)  2  R.  S.  746,  §24.  (a)  Id.  709,  §  28. 

(y)  Id.  485,  6.  7.  (fc)  Id  §25. 
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general,  independent  of  any  statute,  and  as  incident  to  his  office,  power 
to  commit  him,  if  he  thinks  it  expedient. (c) 

To  what  prison,'\  The  first  inquiry  to  be  made  is  to  what  prison 
should  the  prisoner  be  committed  ?  The  revised  statutes  merely  require 
that  the  defendant  should  be  committed  to  prison.  By  this  is  doubtless 
intended,  as  regards  every  county  excepting  New-York,  the  common  jail 
or  one  of  the  common  jails  of  the  county  in  which  the  offence  was  com- 
mitted ;  as  there  is  no  other  prison  (excepting  the  state  prisons,)  in  which 
criminals  can  be  imprisoned.  Even  where  the  prisoner  is  arrested  out 
of  the  county  in  which  the  offence  was  committed,  upon  an  endorsed 
warrant,  we  have  seen  that  in  case  he  does  not  give  bail,  he  is  to  be  car^ 
ried  before  a  magistrate  of  the  county  where  the  warrant  was  originally 
issued,  in  order  that  the  subsequent  proceedings  against  him  may  be  had 
in  such  county.((/)  In  some  of  the  counties  of  this  state,  however,  (such 
as  are  called  half-shire  counties,)  there  is  more  than  one  jail ;  and  in  the 
city  of  New- York  there  are  several  prisons  which  are  used  for  the  con- 
finement of  criminals.  Where  the  commitment  takes  place  in  a  county 
where  there  is  but  one  common  jail,  the  commitment  should  be  to  the 
common  jail  of  the  county  generally ;  but  where  there  is  more  than  one 
jail  or  prison  in  the  county,  the  mittimus  ought  to  direct  to  which  of  them 
the  prisoner  shall  be  committed  ;  for  if  the  direction  be  that  he  shall  be 
committed  to  either  of  the  jails  in  the  county,  the  officer  who  is  to  con- 
vey him  to  prison  and  execute  the  warrant,  would  be  authorized  to  com- 
mit him  to  the  most  distant  as  well  as  the  nearest  prison  to  the  place 
where  he  was  examined.  There  is  no  necessity  or  propriety  in  giving 
the  officer  this  power ;  for  in  general  it  is  proper  that  the  commitment 
should  be  to  the  nearest  prison,  not  only  with  the  object  of  saving  ex- 
pense, but  to  prevent  the  opportunity  of  escape  or  rescue.  Whenever, 
through  the  insufficiency  of  the  nearest  jail,  or  from  any  other  cause,  it 
is  expedient  to  order  the  commitment  to  be  ma  le  to  one  more  distant, 
the  magistrate,  and  not  the  officer  who  is  to  execute  the  warrant  of  com- 
mitment, ought  to  be  the  judge  of  this  expediency.  RIany  escapes  have 
been  effected  during  the  conveyance  of  prisoners  from  the  place  of  ex- 
amination to  distant  jails,  by  old  offenders,  in  the  custody  of  inexperienced 
officers.(e) 

Form  of  commitment]  Although  the  form  of  the  commitment  or  mit' 
ttmusj{f)  does  not  perhaps  require  as  much  precision  as  an  indictment  or 


(c)  I  Ld.  Raym.  66.    2  Hawk.  ch.  («)  I 
16,  i.  3.  (/)  See  Append.  No.  23,  form  of  final 

(d)  See  ante,  p.  469.    See  alio  1  Chit,  commitment. 
Cr.  L.  107,  108. 
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complaint,  yet  it  is  said  by  Mr.  Chilty  to  be  very  important  that  it  should 
be  framed  with  accuracy,  or  the  parly  may,  though  prosecuted  for  a  fel- 
ony, be  discharged  out  of  custody  ;  or  if  he  escape,  the  officer  may  not 
be  punishable.  (§')  It  has  been  held  by  our  supreme  court,  however,  that 
though  the  warrant  of  commitment  be  defective,  the  supreme  court  will 
not  discharge  the  prisoner  finally  for  that  reason  ;  but  if  a  crime  be  made 
out  upon  the  depositions,  the  course  is  to  discharge  the  prisoner  pro  for- 
ma,  but  remand  him  to  prison  upon  a  special  rule  of  court. (A) 

The  following  are  the  formal  requisites  of  a  final  commitment : 

1st.  It  must  be  in  writings  and  under  the  hand  and  seal  of  the  magis' 
irate,  and  show  the  time  and  place  of  making  it-(i)  A  magistrate,  how- 
ever^ may,  by  parol,  order  a  party  to  be  detained  a  reasonable  time  until 
he  can  draw  out  a  formal  commitment. (&)  And  it  is  said  that  though 
advisable,  it  is  not  absolutely  necessary  to  slate  that  the  commitment  was 
made  by  the  justice  in  that  character ;  for  though  his  authority  does  not 
appear  at  the  beginning  of  the  mittimus,  it  may  be  supplied  by  aver- 
ment. (?)  In  order,  however,  to  show  the  jurisdiction  of  the  magistrate  to 
take  cognizance  of  and  commit  for  an  offence  perpetrated  out  of  his 
county,  when  the  party  has  been  apprehended  there,  as  in  the  case  of  a 
person  arrested  in  one  county  for  an  oflfence  committed  in  another,  it  is 
said  to  be  usual  to  stale  the  fact  in  the  commilment.(7») 

2d.  The  mittimus  may  he  either  in  the  name  of  tlie  people  or  that  of  the 
justice  awarding  it ;  but  the  latter  is  the  most  usuah{n) 

3d.  The  mittimus  should  be  directed  to  the  sheriff  or  any  constable,  and 
to  the  jailer  and  keeper  of  the  prison  y  and  be  generally  to  carry  the  party  to 
prison,{o)  When  thus  directed  it  commands  the  former  to  convey  the 
prisoner  into  the  custody  of  the  latter,  and  the  latter  to  receive  and  keep 
him.(p) 

4th.  The  prisoner  should  be  described  by  his  name,  if  known  ;  and  if 
not  known,  then  it  may  be  sufficient  to  describe  the  person  by  his  age, 
stature,  complexion,  color  of  hair  and  the  like,  and  to  add  that  he  refuses 
to  tell  his  name.(<7) 

5th.  The  mittimus  ought  to  state  that  tlie  party  has  been  charged  upon 


(g)  1  Chit.  Cr.  L.  109.    2  Hawk.  ch.  (n)  Id.  ib.    Dalt.  J.  ch.  125.   2  Hawk. 

16,  8. 16.  ch.  16,  8. 14.    Dick.  J.  Commit  IV.  But 

{h)  6  Cowen,  39.  And  see  3  East,  157.  8ee  Davis'  J.  107. 

(i)  2  Hale,  122.    1  Chit.  Cr.  L.  109.  (o)  2  Hawk.ch.  16,  •.  13.  2  Strange, 

2  Hawk.  P.  C.  ch.  16,  s.  13.  934.    1  Ld.  Raym.  424. 

(k)  7  East's  R.  537.    1  Chit  Cr.  L.  (p)  Bum's  J.  Commit 

109.    2  Hale,  121.  (q)  Id.  ib.    1  Hale,  677.    See  ant«, 

(I)  2  Hale,  122.    Kenyoa's  Rep.  122.  457. 

(hi)  1  Ghit  Cr.  L.  109. 
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oath.  For  although  in  England,  it  is  said  that  a  commitment  for  treason, 
or  the  suspicion  of  it,  without  setting  forth  any  particular  accusation  or 
ground  of  it,  is  valid,  yet  in  this  state  a  magistrste  has  no  jurisdiction  to 
examine  or  commit  offenders  unless  there  is  a  complaint  on  oath  ;  and 
the  commitment  ought  to  show,  upon  its  face,  that  the  magistrate  had 
jurisdiction.  There  may  be  an  exception  to  this  rule,  in  cases  of  com- 
mitments made  super  visum,  or  upon  view  of  the  offence,  by  the  commit- 
ting magistrate,  in  which  cases  an  oath  is  not  requisite.(r]  But  in  all 
cases  of  crimes  committed  upon  the  view  or  in  the  presence  of  a  magis- 
trate, whatever  may  be  his  authority  to  punish  them,  it  is  more  fit  and 
proper  that  he  should  act  the  part  of  a  witness  rather  than  of  a  magis- 
trate ;  and  that  he  should  enter  his  complaint  and  procure  a  process  from 
another  justice.(«)  It  is  not  necessary  to  state,  in  the  commitment,  any 
part  of  the  evidence  adduced  before  the  magistrate,  or  to  show  the  grounds 
on  which  he  has  thought  fit  to  commit  the  defendant.(/) 

6th.  It  is  necessary  to  set  forth  the  particular  species  of  crime  alleged 
against  the  party,  with  convenient  certainty,  (u)  If  it  be  for  felony,  it 
inust  state  the  species  of  felony,  as  "  for  felony  of  the  death  of  J.  S,"  or 
« for  burglary  in  breaking  the  house  of  X  S*''  &c.  And  the  reason  is  that 
it  may  appear  to  the  judges,  upon  the  return  of  a  habeas  corpus,  whether 
it  be  felony  or  not.(i^)  It  has  been  decided  in  Massichusetts,  that  a  mit- 
timus or  warrant  of  commitment  from  a  justice  of  the  peace  ought  to  re- 
cite the  complaint  upon  which  it  is  founded. (u?)  And  doubtless  this 
18  the  safer  course ;  and  such,  in  point  of  fact,  is  the  prsfctice  in  this 
state;  though  it  is  going  farther  than  the  English  authorities  require. 
There  are  many  reasons  for  requiring  that  the  cause  of  commitment 
should  be  distinctly  stated.  For  if  no  cause  be  shown  and  the  pris- 
oner escape,  it  is  said  that  the  officer  is  not  punishable,  (a?)  It  is 
also  said  that  a  mittimus,  to  answer  such  things  as  shall  be  objected 
against  him,  is  utterly  void  and  against  law.(y)  If  the  mittimus  does  not 
recite  the  cause  of  the  commitment,  that  is,  if  it  do  not  recite  the  com- 
plaint upon  which  it  is  founded,  it  seems  it  will  not  be  an  offence  to  assist 
or  enable  the  prisoner  to  escape  from  prison.(t)  Another  reason  given 
why  a  warrant  of  commitment,  should  set  forth  the  crime  for  which  the 
party  is  committed,  is  that  if  he  be  brought  before  the  court  upon  a 


(r)  1  Leach,  167.    1  Chit.  Cr.  L.  110.        (v)  2  Wils.  158,  9. 
2  Wils.  168.  (to)  4  Mass.  Rep. 

Id.  ib.     I  Chit.  Cr.  L.  110.  (x)  1  Chit.  Cr.  L.  111.    2  Inst 


(«)  2  Wils.  168.  (w)  4  Mass.  Rep.  497. 

(0  Id.  ib.    I  Chit.  Cr.  L.  110.  (x)  1  Chit.  Cr.  L.  111. 

Cu)  2  Hawk,  ch,  16,  s.  16.    1  Hale,  (y)  Bum.  J.  Coramil.  III.    2  Inst.  591. 

584.    2  id.  122.  11  St.  Tr.  304, 318,  319.  (z)    1  Leach  1  Chit  Cr.  L.  111..  97, 

SCrancb,  448.  3  Peters,  208.    14  East's  863. 
Rep.  70. 
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habeas  corpus^  and  k  does  not  appear  by  the  return  that  be  is  committed 
for,  and  charged  with  a  criminal  offence,  the  court  will  either  discharge 
or  bail  him.  And  this  rule  is  said  to  apply  not  only  where  no  cause  at 
all  is  expressed  in  the  mittimus,  but  also  when  it  is  so  loosely  set  forth  that 
the  court  cannot  judge  whether  it  were  a  reasonable  ground  of  imprison- 
ment.(a)  And  therefore  if  the  commitment  be  for  felony,  it  must  not  be 
''  for  felony"  generally ;  but  it  roust  contain  the  special  nature  of  the 
felony  \{h)  though  it  is  said  by  Hawkins,  that  there  are  precedents  m 
good  authors,  of  commitments  for  felony  in  general,  without  stating  the 
specific  accusation.(c)  In  the  case  of  John  Wilhes,{d)  which  was  a 
commitment  for  publishing  ''  a  most  infamous  and  seditious  libel,  entitled 
the  North  Bnton,  No.  45,  tending  to  inflame  the  minds  and  alienate  the 
affections  of  the  people  from  his  majesty,  and  to  excite  them  to  traitorous 
insinuations  against  the  government,"  it  was  held  sufficient,  though  it  was 
urged  that  the  libel  ought  to  iiave  been  set  forth,  in  order  that  the  court, 
on  a  habeas  corpus  might  be  able  to  determine  the  amount  of  bail.  Cases 
are  mentioned  in  Hawkins  of  this  kind,  where  one  was  committed  for 
manifold  contumacy  to  the  high  commissioned  court ;  or  for  refusing  to 
answer  before  them  to  certain  articles ;  for  insolent  behavior,  and  words 
spoken  at  the  council  board,  all  of  which  are  very  properly  said  to  be  not 
good  without  stating  and  showing  th3  specific  nature  of  the  offences.(e) 
And  enough  should  be  stated  in  the  commitment  to  show  that  the  magis- 
trate had  jurisdiction. 

When  the  facts  of  the  case  will  warrant  a  commitment  for  felony, 
(and  for  the  same  reason,  any  other  crhne,)  the  mittimus  should  not  be 
on  suspicion  of  felony  ;  for  it  was  said  by  Lord  Mansfield,  that  on  such 
a  commitment,  a  party  has  a  right  to  be  bailed  under  the  habeas  carpus 
act ;  and  that  a  person  who  should  facilitate  the  escape  of  a  party  so 
committed,  would  not  be  indictable.  (/)  The  correctness  of  this  opinioD 
is  not  readily  perceived ;  for  there  is  no  question  that  a  magistrate,  both 
at  common  law  and  by  the  revised  statutes  of  this  state,  may  arrest  and 
examine  a  supposed  offender  upon  suspicion  ;  and  if  so,  it  is  his  duty  to 
commit  or  bail  bim ;  except  in  cases  where  a  court  of  special  sessions  is 
authorized  to  try  him.  If  then,  the  arrest,  examination,  and  consequent 
commitment  be  legal,  the  party  is  no  more  entitled  to  be  discharged  or 
bailed  upon  a  habeas  corpus,  because  he  was  committed  upon  suspicion, 


(a)  2  Hawk.  P.  C.  ch.  16,  s.  16.    1  (d)  2  Wils.  153,  169. 

Chit.  Cr.  L.  111.    2  Inst  52.    Dalt  J.  It)  2  Hawk.  ch.  16  s.  16. 

ch.  166.  (/)   1  JUeacb,  98,  n.  (a).    Id.  97, 

(6)  2  Wils.  158, 9.    2  Hale.  122.  863.                        --^        v  / 

(c)  2  Hawk.  ch.  16,  s.  16. 
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than  if  he  had  been  committed  upon  an  absolate  charge ;  and  it  should 
teem  that  the  duty  of  the  court,  upon  a  habeas  corpus^  would  be  the  same  in 
ene  case  as  the  other ;  that  is,  they  would  exercise  their  power  of  bail- 
ing, remanding,  or  discharging  the  party,  as  the  result  of  the  inquiry  upon 
the  habeas  corpus  would  justify,  whether  he  were  committed  upon  suspi-^ 
cion  or  upon  a  positive  accusation,  (g*) 

It  is  not  necessary  to  allege,  in  the  mittimus,  that  the  offence  was 
**  feloniously"  committed ;  and  it  is  sufficient,  if  it  may  be  collected  on 
the  face  of  it,  that  the  chaise  was  for  a  felony.  (A) 

In  the  case  of  convictions,  it  has  been  decided  that  though  the  convic- 
tioo  may  be  correct,  yet  if  the  commitment  be  for  a  different  offence,  or 
do  not  disclose  any  offence  at  all,  the  magistrate  is  liable  to  an  action  for 
the  imprkonment,  &c.  under  it(t) 

7th.  The  commitment  should  point  out  the  place  of  imprisonment^  and 
not  merely  direct  that  the  party  should  be  taken  to  prison,  (i)  We  have 
already  stated  what  is  the  proper  prison  to  which  he  ought  to  be  con- 
veyed. (/) 

8th.  Time  and  mode  of  imprisonment.  With  respect  to  the  time  and 
mode  of  imprisonment,  it  is  observed  that  the  commitment  should  have 
an  apt  conclusion.  The  statute  has  not  prescribed  any  particular  form 
for  this  precept.  At  common  law,  the  words  used  in  the  conclusion  are, 
to  detain  the  prisoner  ^  until  he  shall  be  discharged  by  due  course  of 
law.''(m)  These  words  are  said  to  be  proper  only  when  the  party  is 
committed  for  an  offence  not  bailable ;  but  when  he  is  committed  for 
want  of  sureties  for  a  bailable  offence,  it  is  said  to  be  usual  to  direct  the 
jailer  to  ^  keep  the  prisoner  in  his  said  custody,  for  want  of  sureties,  or 
until  he  shall  be  discharged  by  due  course  of  law."  The  mittimus  may 
command  the  jailer  to  keep  the  party  *'  in  safe  custody ;"  for  although 
every  jailer  be  bound  by  law  to  keep  his  prisoner  in  such  custody,  there 
can  be  no  objection  to  reminding  him  of  his  duty  in  the  mittimus.{p)  If 
the  conclusion  be  irregular,  it  will  not  vitiate  the  mittimus  ;  and,  therefore 
if  a  commitment  "  till  further  order,"  be  made  by  a  justice,  yet  a  breach 
of  prison  under  such  a  warrant  would  be  an  offence.  And  if  the  party 
were  removed  by  habeas  corpus^  yet  if  the  cause  and  manner  of  his  com- 
mitment be  such  as  to  require  his  detention  in  custody,  or  his  finding 


(^)  Davis'  J.  111.  (0  Ante,  492. 

a)  1  Chit.  Cr.  L.  113.  (m)  2  Hale,  128.    2  Hawk.  ch.  16, 

(t)  3  Bam.  &  Cress.  409.     I  Ry.  &  s.  16. 

Bioo.  C.  C.  129,  S.  C.  (n)  2  Hawk.  P.  C.  ch.  16,  s.  15.    1 

(k)  2  Strange,  934.    1  Ld.  Raym.  Stra.  3. 
434. 
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suretiei,  he  shall  be  bailed  or  coaimitted  accordiiigly,  and  boC  discbaif- 
ed ;  because  the  informal  conclusion  will  be  rejected.  Sack  a  warraoft 
would  be  a  good  justification  in  an  action  of  false  imprisonment  aguist 
the  jailer,  though  the  right  conclusion  be  omhted,  or  the  wrong  conclu- 
sion inserted.  It  is  a  lawful  warranty  notwithstanding  the  omission  or 
incongruity  of  the  conclusion,  so  as  to  make  the  voluntary  permission  of 
an  escape  or  the  breach  of  prison,  a  punishable  offence,  (o) 

No  precise  mode  of  introducing  the  statement  of  the  offence  appears 
to  be  material  Either  of  the  following  forms  will  answer :  "  charged  with 
feloniously  assaulting,"  &c.  or  ^  with  having  on,**  &c.  or  ^  charged  with  a 
misdemeanor,  viz :  with  having,''  &c.  or  ^  for  that  he  the  said  A.  B.,  on," 
&c.  and  then  recite  the  Gomplaint(j>)  The  latter  is  decidedly  the  pref- 
erable form  of  introducing  the  statement  of  the  crifne  for  which  the  party 
is  to  be  committed.(9)  If  the  offence  be  against  a  statute,  the  description 
should  close  with  the  words  ^  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided."  This,  indeed,  will  be  only  continuing  the 
description  of  the  offence  in  the  complaint,  if  the  compliant  be  properly 
drawn ;  for  the  description  in  all  offences ,  against  penal  statutes  most 
conclude,  ^  ccHitrary  to  the  form  of  the  statute  (or  statutes)  in  such  case 
made  and  provided.''(r) 

The  mittimus  should  state  at  the  beginning,  the  style  and  jurisdictioa 
of  the  justice,  and  is  directed  to  the  constables  of  a  town  named  therein, 
or  to  the  sheriff  or  his  deputy,  and  to  the  keeper  of  the  particular  jail  U> 
which  the  justice  intends  the  prisoner  shall  be  committed ;  and  com- 
mands the  sheriff  and  constables  to  convey  the  prisoner  into  the  custody 
of  the  jailer,  and  the  jailer  to  receive  and  keep  him  in  the  said  jail  until 
he  shall  be  thence  delivered  by  due  course  of  law.  (j) 

It  is  the  duty  of  the  jailer  to  receive  the  party ;  and  if  he  refuse,  or 
unlawfully  demand  any  thing  for  receiving  him,  it  is  an  indictable  of- 
fence.(e)  If  the  jailer  will  not  receive  him,  it  is  said  the  person  who  ar^ 
rested  him  may,  in  such  case,  keep  the  prisoner  in  bis  own  house.(«) 
The  offioer  to  whose  custody  he  was  committed  on  the  mittimus  tnay,  in 
such  case,  keep  the  prisoner  until  the  jailer  can  be  induced  or  compelled 
to  receive  him.(D) 

If  the  magistrate,  acting  within  the  scope  of  his  authority  and  jurisdic- 
tion, but  taking  an  erroneous  view  of  the  effect  of  the  evidence,  shoukl 


1  Hale,  584.  (0  Dalt  J.  ch.  170.    1  ChU.  Cr.  L. 

,  Davit*  J.  114.  117. 

f)  Id.  ib.  (t*)  Id.  ib. 

r)  Id.  ib.  («)  DavU'  J.  115. 
Id.  114, 115. 
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come  to  a  wrong  eonbhision,  and  commit  the  defisndant,  and  he  thoald 
be  afterwards  discharged  by  the  higher  court,  on  a  hdbeas  corpus^  yet 
the  magistrate  would  not,  on  that  account,  be  liable  to  an  action  of  dam- 
ages.(to)  Bat  though  the  warrant  of  commitment  be  defective,  the  court 
will  not  discharge  the  prisoner  finally,  on  that  account,  (or) 

The  jailer  is  protected  from  liability,  though  he  should  receive,  by  ma- 
take  of  the  constable,  a  person  whom  it  was  not  intended  to  confine,  (y) 

When  a  person  thus  committed  by  a  magistrate  is  advised  that  his 
commitment  is  illegal,  or  that  he  is  entitled  to  be  discharged  or  bailed  by 
a  superior  jurisdiction,  he  has  a  remedy  by  writ  of  habeas  corpus,  or  cer' 
iiorari^  and  the  proceedings  thereon,  (s)  Indeed,  whenever  a  person  is 
restrained  of  Ihs  liberty  by  being  confined  in  a  common  jail,  or  by  a  pri- 
vate person,  whether  it  be  for  a  civil  or  criminal  cause,  and  it  is  appre* 
hended  that  the  imprisonment  is  illegal,  he  may,  in  general,  by  habeas 
corpus,  or  certiorari,  have  his  body  and  the  proceedings  under  which  he 
is  detained,  removed  to  some  superior  jurisdiction  having  authority  to  ex- 
amine into  the  legality  of  the  commitment ;  and  on  the  return  he  will  be 
either  discharged  or  remanded,  (cr) 

The  cases  in  which  these  writs  may  issue,  by  whom  granted,  and  the 
proceedings  under  them,  are  particularly  specified  and  provided  for  by 
the  revised '8tatutes.(6) 

VI.  LETTING  OFFENDERS  TO  BAIL. 

BaU  is  a  delivery  of  a  person  to  his  sureties,  upon  their  giving,  together 
with  himself,  sufficient  security  for  his  appearance  at  court  to  answer  the 
chaif^e  against  him  ;  he  being  supposed  to  continue  in  their  friendly  cus- 
tody, instead  of  going  to  prison.  In  most  of  the  inferior  offences,  bail 
will  answer  the  same  intention  as  commitment,  and  therefore  it  ought  to 
be  taken.  But  in  offences  of  a  capital  nature,  no  bail  can  be  security 
«qiHvalent  to  the  actual  custody  of  the  person.  There  is  nothing  that  a 
Qiaa  may  not  be  induced  to  forfeit  to  save  his  life ;  and  it  is  no  satisfac- 
tioa  or  indemnity  to  the  public  to  seize  the  efiects  of  those  who  have 
bailed  a  murderer,  if  the  murderer  himself  be  sufifered  to  escape  with 
unponity.(c) 

The  duty  of  magistrates  in  relation  to  the  taking  of  bail,  is  extremely 
important ;  requiriiig  the  exercise  of  great  judgment  and  firmness.    The 


(w)  14  East,  88.    1  CMt.  Or.  L.  95.  (z)  S  BUck.  Com.  131.    1  Chit.  Cr. 

(x)  $  Cowen,  50,  58.  L.  118. 

(y)  1  Chit.  Cr.  L.  60,  117.     Cowp.       (a)  1  Chit  Cr.  L.  118.    2  R.  S.  663. 
479.  (b)  2  R.  S.  563,  et  seq. 

(c)  4  Black.  Com.  ch.  22. 
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two  extremes  of  demanding  excessive  and  of  accepting  insuflkient  bail, 
should  be  equally  avoided ;  and  in  many  cases  he  may  be  exposed  to 
the  censure  of  the  public  or  of  individuals,  if  be  transcends  or  faHs  sboit 
of  his  duty  in  either  of  these  respects.(d) 

To  refuse  or  delay  to  bail  any  person  who  is  entitled  to  bail,  is  an  of- 
fence at  common  law  against  the  Kberty  of  the  subject,  and  for  wtucb 
the  magistrate  is  also  liable  in  damages  to  the  party  injured.  It  was  also 
made  punishable  by  ancient  English  statutes.(e)  And  lest  the  intentioo 
of  the  law  should  be  frustrated  by  magistrates,  it  is  expressly  declared  by 
statute,  1  William  and  Mary,  that  excessive  bail  ought  not  to  be  required. 
And  there  is  a  similar  provision  in  our  statute,  "^hich  declares  that  ^  ex- 
cessive bail  ought  not  to  be  required,  nor  excessive  fines  imposed,  dot 
cruel  nor  unusual  punishments  infiicted«"(/)  What  bail  should  be  called 
excessive,  must  be  left  to  the  magistrate  to  determine,  on  considering  the 
circumstances  of  the  case.  And  on  the  other  hand,  if  the  magistrale 
takes  insufficient  bail,  he  is  liable  to  be  fined  if  the  criminal  does  not  ap- 
pear ;  but  if  he  does  appear,  according  to  the  condition  of  the  recog- 
nizance, those  who  admitted  him  to  bail  are  safe ;  inasmuch  as  the  end 
of  the  law  is  answered  whenever  the  appearance  of  the  prisoner  is  in 
fact  procured,  (g*) 

It  is  also  an  offence  at  common  law,  for  a  magistrate  to  grant  bail 
where  it  ought  to  be  denied ;  and  it  is  punishable  as  a  negligent  es- 
cape. (A)  It  has  been  decided  that  it  is  no  excuse  for  justices  of  the  peace 
admitting  a  person  to  bail  who  was  committed  for  an  offence  not  baila- 
ble by  law,  that  they  did  not  know  he  was  committed  for  such  offence ; 
for  that  they  ought  to  inform  themselves,  at  their  peril,  of  the  cause  for 
which  the  party  was  committed,  that  they  might  thereby  be  satisfied  that 
he  was  bailable  by  law.  The  magistrate  is  not  bound  to  demand  bail, 
or  that  the  person  to  be  bailed  shall  find  sureties ;  nor  is  he  bound  to 
forbear  committing  the  party,  till  he  shall  refuse  to  find  sureties ;  but 
may  justify  a  commitment,  unless  the  party  himself  shall  tender  Ihs  sure- 
ties, (i) 

At  common  law,  no  justice,  nor  indeed  any  court,  can  bail  a  person  in 
execution  on  a  judgment,  or  on  a  conviction  of  any  offence ;  for  such  im- 
prisonment, without  bail,  is  a  part  of  the  sentence  and  punishaient.(il) 


(d)  Davis'  J.  83.  (h)  Id.  id. 

(0  Id.  itr.    See  3  Edw.  I,  and  31  Car.  (t)  2  Strange,  1216.    2  Hawk.  cb.  15, 

II,  called  the  habeas  corpus  act.  s.  12,  14.       i^ 

(/)  1  R.  S.  94,  §  17.  (k)  4  Black.  Com.  295.     8  T.  R. 

(g)  2  Hawk.  cb.  15,  sec.  6.    Davis'  825. 
J.  83. 
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Nor  is  it  usual  or  c^xpedient  to  bail  tbe  party  between  the  conviction 
and  judgment.  And  upon  motion  to  the  court,  it  is  proper,  after  convic- 
tioDf  when  the  party  is  under  recognizance,  and  sentence  is  to  be  suspend- 
ed, I^ave  the  amount  of  the  penalty  of  the  recognizance  increased,  and 
Bew  sureties  procured,  if  the  former  recognizance  or  sureties  be  not  sat- 
isfactory. (/) 

The  cases  in  which  justices  of  the  peace  or  other  officers,  before  whom 
persons  charged  with  crime  shall  be  brought,  have  power  to  let  such  of- 
fenders to  bail,  are  specified  by  statute  as  follows : 

1.  The  chancellor,  a  justice  of  the  supreme  court,  a  circuit  judge,  or  a 
supreme  court  commissioner,  in  all  cases : 

2.  A  judge  of  the  county  courts  in  all  cases  triable  in  a  court  of  gene-* 
ral  sessions ;  and  the  special  justices  for  preserving  the  peace  in  tbe  city 
of  New- York  in  the  like  cases : 

3.  A  justice  of  the  peace  or  alderman  of  a  city,  and  in  the  city  of  New- 
York,  a  special  justice  or  an  assistant  justice,  in  all  cases  of  misdemeanor, 
«nd  in  all  cases  of  felony  where  the  imprisoment  in  the  state  prison  can- 
not exceed  five  years.(m) 

The  court  of  oyer  and  terminer  held  in  any  county  also,  has  power  to 
let  to  bail  any  person  committed,  before  indictment  found,  upon  any 
criminal  charge  whatever.  And  the  court  of  general  sessions  has  a  sim- 
ilar power  as  to  any  oiTences  triable  in  such  court.(R) 

After  the  examination  as  above  mentioned  is  completed,  if  the  magis- 
trate shall  determuie  that  there  is  cause  for  requiring  bail  from  the  pris- 
oner or  committing  him,  and  the  latter  (in  a  case  where  the  offence  with 
which  he  is  charged  is  bailable  by  a  justice  of  the  peace  or  an  alderman 
of  the  city,  as  above  provided,)  shall  offer  sufficient  bail,  such  bail  may 
be  taken  and  the  prisoner  be  discharged,  (o)  We  have  just  seen  that 
j  unices,  aMermen,  and  special  or  assistant  justices  in  the  city  of  New- 
York,  are  limited,  with  respect  to  their  power  to  let  to  bail,  to  cases  of 
misdemeanor,  of  every  description,  and  to  cases  of  felony,  where  the  im- 
prisonment in  the  state  prison  cannot  exceed  five  years.  The  magistrate 
will  be  able  readily  to  determine  whether  he  is  authorized  to  let  the  pris. 
oner  to  bail,  in  any  particular  case,  by  referring  to  the  statute  and  ascer- 
taining what  punishment  is  annexed  to  the  offence.(j9) 

Wherever  the  justice  has  authority  under  the  statute,  to  take  bail  from 
the  person  accused,  he  is  bound  to  do  so,  in  case  it  is  offered  ;  and  he 


Q)  Davis'  J.  84.  M  2  R.  S.  709,  §  25. 

(m)  2  R.  S.  2d  ed.  69Z,  §  90.  (p)  See  also  as  to  what  are  misde- 

(n)  Id.  ib.  §§  31,  92.  meanors,  and  what  felonies,  ante,  18, 20. 
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has  no  diseretioB  on  the  8ttb)ect,  except  as  to  the  anumnt  of  the  bafl  and 
the  reeponsibility  of  the  sureties.    The  statute  requires  that  the  bail  oflfer- 
ed  be  sufficient.    Upon  this  point  the  magistrate  must  exercise  a  judi- 
cious discretion.    It  is  said^  and  so  is  the  common  practice,  that  the  sure- 
ties ought  to  be,  at  least  two  men  of  sufficient  abiKty.(9)    Bat  where 
the  party  chaiged  is  himself  a  responsible  person  in  point  of  property, 
aad  one  surety  of  equal  and  unquestionable  responsibility  is  offered,  there 
can  be  no  danger  in  common  cases,  of  accepting  them,  and  not  reqotrii^ 
two  sureties.    But  whenever  the  justice  accepts  one  surety  only,  there 
>*  ought  to  be  no  doubt  of  the  sufficiency  of  his  property  to  answer  the 
.  penalty  of  the  recognizance.    And  in  such  case,  the  character  and  place 
c^  residence  of  the  surety  ought  to  be  taken  into  consideration.    It  is  also 
an  indispensible  rule  that  each  of  the  sureties  ought  to  be  severally  of 
sufficient  ability  and  property  to  answer  the  sum  in  which  he  is  bomd. 
The  ability  and  quality  of  the  prisoner,  and  the  nature  of  the  crime  shouM 
always  be  taken  into  consideration  in  determining  upon  the  sufficiency 
of  the  sureties,  and  the  sum  in  which  they  are  held  to  recognize.    As 
there  is  great  responsibility  upon  the  magistrate  in  these  cases,  he  may, 
in  order  to  ascertain  to  his  satisfaction,  the  ability  of  the  sureties,  exam- 
ine them  upon  oath  as  to  the  value  of  their  property.    It  is  every  day^ 
practice,  in  the  higher  courts,  to  do  this.    And  it  is  the  more  reasonable 
because  there  are  no  regulations  by  any  statute  respecting  the  amount 
of  bail  to  be  required  by  a  justice  of  the  peace.    One  rule  it  is  said, 
should  be  uniformly  adopted ;  and  that  is,  to  require  such  sureties  as  are 
possessed  in  then-  own  right,  of  a  clear  real  estate  within  the  county, 
to  such  an  amount  as  that,  upon  a  sale  of  it  at  public  auction,  the  full 
amount  of  the  sum  in  which  the  surety  was  bound,  may  be  certainly  re- 
alized.   Sureties  not  possessed  of  such  real  estate  may,  doubtless,  in  some 
instances,  be  safely  taken  by  the  justice ;  but  in  all  cases  sureties  possess- 
ing, under  a  clear  title,  real  estate  in  the  county  in  which  the  recogni- 
zance is  taken,  ought  to  be  preferred.    Personal  estate  is  so  fluctuating, 
and  may  be  so  easily  kept  from  the  possession  of  an  officer,  aad  transfer- 
red from  the  possessor  into  other  hands,  that  it  affords  no  such  security  for 
the  penalty  of  a  recognizance  as  real  estate,  (r)    It  is  manifest  that  unless 
proper  caution  is  made  use  of  by  magistrates  upon  the  subject  of  refpriring 
such  sureties,  upon  taking  a  recognizance,  as  will  be  of  sufficient  ability 
to  respond  in  the  sums  for  which  they  are  bound,  the  whole  object  <^  a 
public  prosecution  may  be  defeated,  and  the  guilty  escape  and  go  un- 


iq)  1  Chit  Cr.  L.  ML  (r)  Davis'  J.  96,  97. 
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pmmimd.^)  Ab  aUorney  may  beeome  surety  for  bis  client  in  a  crini- 
nal  cafle.(£)  A  OMmnod  woman  cannot  be  bonnd  by  recognizance,  be- 
cause it  is  not  capable  of  being  estreated,  (u)  She  can  no  aK)re  enter 
into  a  bond  of  this  nature  than  she  can  into  any  other,  while  she  is  a  feme 
09verL  A  minor  cannot  be  accepted  as  surety  or  enter  into  a  recogni- 
aance  as  principa],  because  he  cannot  bind  himself  during  his  minority. 
Ib  cases  both  of  married  women  and  minors,  they  must  procure  some 
person  to  be  bound  for  them,  as  principal,  and  other  persons  as  sureties 
Co  such  principal.(i7) 

It  is  said  that  if,  after  inquiry  by  a  magistrate  upon  the  oath  of  the] 
sureties,  he  finds  he  has  been  deceived,  he  may  require  fresh  and 
sureties ;  aqd  may  commit  the  party,  on  his  refusal  to  procure  them ; 
that  insuflkient  sureties  are  as  no  sureties.(u;) 

Although  the  statute  allows  the  magistrate  no  discretion  to  refuse  bail, 
when  tendered,  with  such  sureties  as  he  can  ha?e  no  doubt  are  sufficient^ 
yet  in  ofences  of  a  hemous  nature,  he  ought  and  safely  may  require  bail 
io  such  a  sum,  and  sureties  of  such  unquestionable  responsibility  as  in 
most  cases  it  will  be  difficult  or  impossible  for  the  party  to  procure ;  and 
it  is  said  by  Mr.  Davis,  that  when  a  justice  of  the  peace^  in  such  cases, 
aoia  according  to  his  best  discretion,  wad  without  partiality  or  malice,  he 
wiH  be  fully  justified.(x) 

By  an  act  of  congress,  of  the  24th  of  September,  1789,  and  by  another 
act  of  the  2d  of  March,  1793,  authority  is  given  to  take  bail  for  any  of> 
fenee  or  crime  against  the  United  States,  except  where  the  punishment 
is  death,  Io  any  justice  or  judge  of  the  United  States,  and  to  any  chaa* 
celior,  judge  of  the  supreme  or  superior  court,  or  first  judge  of  any  court 
of  common  pleas,  or  mayor  of  any  city,  and  to  any  justice  €f  the  peace  or 
other  magistrate  of  any  state  where  the  oflfeoder  may  be  found ;  the  re- 
cognizance taken  by  any  of  the  persons  authorized,  is  to  be  returned  to 
the  court  of  the  United  States  having  cognizance  of  the  ofience ;  and  on 
reftisal  to  enter  into  such  recognizance,  the  magistrate  before  whom  the 
same  shall  be  refused,  may  imprison  the  person  so  refusing.  When  the 
pnaishmenti  by  the  laws  of  the  United  States,  is  death,  bail  can  only  be 
taken  by  the  supreme  or  circuit  court,  or  by  a  justice  of  the  supreme 
court  or  a  judge  of  the  district  court  of  the  United  States. 

If  the  party  is  not  ready  with  bail,  at  the  time  he  is  apprehended  and 
examined,  and  the  ofience  is  bailable,  he  may  at  any  time  be  released 


(•)  Id.  97,  98.  (to)  2  Hawk.  P.  C.  eh.  15,  s.  4.    Dalt 

(0  Doug.  466.  ch.  70,  •.  114. 


(tf )  2  i&wk.  ch.  15,  §  84. 
(©)  Davit'  J.  98. 


(x)  Davis"  J.  88. 
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firom  imprisonmeDt  on  finding  8i]retieB.(y)  And  after  the  recognkanee 
has  been  entered  mto,  the  justice  before  whom  it  is  taken  will  send  no- 
tice of  the  fact  to  the  jailer  and  an  order  to  liberate  him.(z)  And  it  is 
said  that  justices  of  the  peace  may  send  a  prisoner,  for  a  short  time,  to 
some  private  person,  to  afford  him  an  opportunity,  when  necessary,  of 
procuring  bail  before  he  is  committed  for  trial ;  but  this  practice  has  been 
disapproved  of  as  inconvenient  and  not  agreeable  to  law.  (a)  The  prac- 
tice, however,  of  permitting  the  prisoner  to  remain  a  short  time  before 
his  final  commitment,  in  the  custody  of  an  officer,  to  afford  him  this  op- 

tportunity,  is  very  reasonable  and  liable  to  no  serious  objectbn.  A  faithful 
officer  will  be  careful,  in  such  case,  not  to  suffer  an  escape ;  and  the  par^ 
ty  thereby  may  avoid  the  inconvenience  of  a  commitment,  in  some  cases, 
where  his  bail,  when  procured,  would  be  ample  security  for  his  appear- 
ance to  take  his  trial.  (6) 

After  the  defendant  has  been  admitted  to  bail,  the  court  will  not,  on 
affidavit  of  Uie  aggravating  circumstances,  require  the  bail  to  be  in* 
creased.(c) 

With  respect  to  the /orm  of  the  recognizance  to  be  taken  by  a  magis- 
trate on  admitting  the  prisoner  to  bail,(d)  it  is  said  the  condition  ought 
not  to  be  general  to  appear  and  answer,  &c  but  should  mention  the  par- 
ticular crime  for  which  the  party  is  bound  over  to  take  his  trial ;  and 
should  not  be,  generally,  to  answer  to  such  matters  and  things  as  shall 
be  then  and  there  objected  against  him,  and  m  the  meantime  to  keep  the 
peace,  &c.  Thus,  if  he  is  to  be  tried  for  larceny,  it  ought  to  be  so  spe- 
cially stated  in  the  condition  of  the  recognizance ;  and  the  name  of  the 
person  upon  whose  complaint  he  is  chaiged,  ought  also  to  be  mentioned 
m  the  recognizance.(6)  The  principal  and  the  bail  usually  acknowledge 
themselves  respectively  to  owe  to  the  people  a  named  sum,  which  as  we 
have  seen,  rests  in  the  discretion  of  the  justice,  to  be  levied  of  their  lands 
and  tenements,  goods  and  chattels,  if  the  former  shall  make  default  in  the 
performance  of  the  condition,  which  is  subscribed,  and  which  requites 
him  to  appear  at  the  place  of  trial  to  answer  the  chai^  against  him.(/) 
But  if  the  party  accused  be  an  infant,  or  in  jail,  or  a  married  woman, 
then  the  recognizance  is  to  be  taken  only  from  the  sureties,  (g)    The 


(y)  1  Burr.  460.    2  Hawk.  ch.l6,  •.        (d)  See  Append.  No.  25,  form  of  re- 
in, i.  cognizance. 

(z)  1  Chit.  Cr.  L.  101.  See  Append.       («)  Davit'  J.  102. 

Nd.k  (/)lChit.Cr.I.108. 

(a)  Id.  ib.  (k)  W.  104.    1  BUckford'a  Rep.  2W. 

(b)  Davis'  J.  99.  10  Wend.  471, 472.                     ^ 

(c)  2  Chit.  fiep.  109. 


Digitized  by 


Google 


Ck.  IJk2  PROCEEDINQS,  &c.  IN  CRIMINAL  CASiS.  505 

statate  requires  that  the  recogoizaDce  shall  be  in  writtng,  and  subscribed 
by  the  parties  to  be  bound  thereby.  (A) 

The  recognizance  should  state,  in  substance,  all  the  proceedings  which 
show  the  authority  of  the  court  or  magistrate  to  take  it.(t) 

A  party  bound  by  recognizance  to  appear  at  a  court  of  criminal  juris* 
diction  and  answer  what  shall  be  objected  against  him,  forfeits  his  re- 
cognizance if  he  departs  without  leave.  And  it  is  no  answer  to  a  suit  on 
the  recognizance  to  say  that  he  appeared  and  was  ready  to  answer,  if  at 
a  subsequent  day  of  the  court  he  did  not  appear  when  demanded.  It  is 
his  duty  to  remain  until  he  is  dischai^ed  by  the  court.  The  conditioni 
that  the  party  shall  not  depart  until  he  is  discharged  by  the  court,  is  un- 1 
necessary,  as  it  respects  the  charge  on  which  the  recognizance  is  enter- 
ed hito.  Its  use  is  to  detain  the  party  upon  other  charges  that  may  be 
exhibited  against  him ;  and  if  such  other  chaises  are  presented  and  the 
party  is  convicted  and  refuses  to  appear  after  personal  notice,  the  re- 
cogniaance  is  forfeited.(XE)  If,  however,  after  a  recognizance  is  entered 
into  the  party  charged  is  arrested  on  a  bench  warrant  issued  upon  an  in- 
dictment for  the  same  offence,  and  he  subsequently  escapes,  his  bail  are 
discharged.  After  such  arrest,  the  proper  course,  it  seems,  would  be 
(or  the  public  prosecutor  to  require  new  bail,  or  move  for  the  commit- 
ment of  the  defendant.  (/) 

A  recognizance  of  bail  is  not  designed  as  asatisfaction  for  the  ofience, 
when  it  is  forfeited  and  paid,  but  as  a  means  of  compelling  the  party  to 
submit  to  the  trial  and  punishment  which  the  law  ordains  for  his  of- 
fence.(i7t) 

Where  the  recognizance  is  for  the  principal's  appearance  on  the  first 
day  of  the  term,  his  failure  to  attend  on  that  day  is  a  forfeiture ;  but  if 
no  indictment  is  found  against  him  and  he  appears  during  the  term,  the 
recognitors  may  be  discharged  by  the  favor  of  the  court  (n)  Courts  of 
common  pleas,  in  this  state,  also  have  power  to  discharge  recognizances, 
upon  good  cause  shown,  on  such  terms  as  may  appear  just.(o)  And  if 
the  condition  of  a  bond  or  recognizance  become  impossible  by  the  act  of 
God,  or  of  the  obligee  or  eonusee,  the  performance  will  be  excused.  (/>) 

A  party  who  is  thus  bailed,  is  still,  in  supposition  of  law,  in  custody  of 
his  sureties,  who  are  considered  as  his  keepers,  and  may,  therefore,  re- 


(h)  2  R.  S.  746.    See  10  Wend.  471.  (m)  9  Peters,  710. 

(t)  2  Greenl.  R.  62.    16  Mass.  R.  447.  (n)  1  Blackf.  Rep.  201.    See  3  Halst. 

9  id.  520.    3  Cranch,  448.  R.  177. 

(k)  10  Wend.  431.     10  Mod.  162.  Co)  2  R.  S.  486,  §  37. 

Fortes.  358.    2  Hawk.  eh.  15,  s.  84.  (p)  8  Cowen,  295.    6  Rasd.  731. 

(0  Id.  ib. 
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fleize»  to  briag  him  m  if  they  fear  his  escape,  and  take  him  before  the 
justice  or  court  to  be  committed,  and  thus  the  bail  may  be  discharged 
from  their  recogaizaQce.  But  the  defendant  is  at  liberty  to  find  new 
8ureties.(9)  Bail  in  criminal  cases  are  invested  with  the  same  unre- 
stricted authority  over  the  person  of  the  defendant  that  is  conferred  upon 
them  in  civil  cases.(r)  Bail  are  said  to  have  the  principal  always  upon 
the  string,  and  may  pull  it  in  when  they  please,  to  render  him  in  their 
own  discharge. («)  They  have  the  custody  of  the  principal,  and  may 
take  him  at  any  time  and  in  any  place4(l)  The  taking  is  not  considered 
as  the  service  of  process,  but  as  a  continuation  of  the  custody  which  had 
been,  at  the  request  of  the  principal,  committed  to  the  bail.  The  princi- 
pal may,  therefore,  be  taken  on  Sunday.  The  dwelling  house  is  no 
longer  the  castle  of  the  principal,  in  which  he  may  place  himself  to  keep 
off  the  bail.  If  the  door  should  not  be  opened  on  demand,  at  midnight, 
the  bail  may  break  it  down,  and  take  the  principal  from  his  bed,  if  that 
measure  should  be  necessary  to  enable  the  bail  to  take  him.(!i)  And  in 
surrendering  the  principal,  they  may  command  the  co-operation  of  the 
sheriff  and  any  of  his  officers.(v)  And  besides  this  power  of  bail  to  take 
and  render  the  party  accused  of  a  crime,  bail  in  a  civil  action  may  have 
a  habeas  corpus,  in  some  cases,  to  render  the  defendant  in  custody  on  a 
criminal  charge,  in  order  to  be  relieved  from  further  liability  on  tbeir  re* 
cognizance,  (to) 

Bail  may  depute  another  person  to  take  and  surrender  their  principal ; 
and  the  bail  or  the  person  deputed  by  him  for  that  purpose,  may  take 
the  principal  at  any  time  and  in  any  place,  even  in  another  8tate.(x) 
So  an  executor  or  administrator  may  surrender  the  principal  of  his  tes- 
tator or  intestate.(y) 

The  acquittal  or  condemnation  of  the  principal  does  not  affect  the  sit- 
uation of  the  bail ;  for  their  responsibility  in  either  case  terminates,  if  the 
prisoner  duly  appears  to  answer  the  charge  brought  against  him.(z) 
And  it  appears  that  the  right  of  the  bail  to  be  discharged,  is  not  affected 
by  the  conduct  of  the  principal  on  his  trial.  If  he,  therefore,  stand  mui^j 
they  are  not  liable  on  the  recognizance,  although  a  contrary  inference 
might  be  drawn  from  the  terms  of  that  instrument.(a) 


(a)  1  Chit  Cr.  L.  104.    2  Hale,  124.  (w)  Id.  ib.    15  East,  78.    9  id.  164. 

2  Hawk.  eh.  15,  s.  3.  3  id.  232. 

(r)  Petersdorf  on  Bail,  514.  («)  7  John.  145.    1  John.  Cas.  418. 

{%)  6  Mod.  231.  See  form  of  deputation  to  take  principal, 

(0  2  Hiffhmore  on  Bail,  199.  Append.  No.  26. 

(u)  8  Pick.  140.  (y)  1  Bos.  &  Pul.  62.    7  Mail.  R.  169. 

(«)  Petersdorf  on  BaU,  615.  {z)  1  WUs.  316. 

(a)  Petersdorf  on  Bail,  515. 
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If  the  principal  do  not  appear,  and  the  recognizance  be  forfeited  and 
the  penalty  paid  by  the  bail,  yet  the  principal  continues  amenable  to  the 
law^,  whenever  he  can  be  taken ;  for  the  penalty  in  the  recognizance  is 
only  intended  to  compel  a  due  observance  of  its  condition,  and  has  no 
connexion  with  the  liability  of  the  princ}pal.(6) 

It  has  been  remarked,(c)  that  if  the  bail  have  been  compelled  to  pay 
the  penalty,  in  consequence  of  the  recognizance  becoming  forfeited, 
they  cannot  sustain  an  action  against  him  for  money  paid  to  his  use  ;  but 
this  opinion  would  appear  to  be  unfounded,  as  it  is  now  fully  settled  that 
where  a  person  is  bail  for  another,  he  is  entitled  to  recover  all  the  ex- 
penses he  has  incurred  incidental  to  that  situati6n.(d)  And  if  one  of  the 
bail  is  compelled  to  pay  the  whole  of  the  debt  created  by  the  forfeiture 
of  the  recognizance,  he  may  support  an  action  for  money  paid,  against 
his  co-surety,  and  thereby  compel  him  to  contribute  his  proportion  to- 
wards the  liquidation  of  the  demand  (e)  In  such  action  by  one  of  the  bail 
against  his  co-surety,  to  obtain  contribution,  he  must  prove  the  judgment 
as  well  as  the  execution. (/) 

The  recognizances  for  the  appearance  of  the  defendant,  must  be  cer- 
tified by  the  magistrate  to  the  next  court  having  cognizance  of  the  of- 
fence charged  against  the  prisoner,  in  the  same  manner  as  the  examina- 
tions and  the  recognizances  to  prosecute  and  give  evidence  are  to  be 
certified  and  returned.(g') 

It  appears  to  be  a  general  rule  that  the  defendant  and  his  bail  cannot 
be  called  upon  their  recognizance  except  on  the  day  on  which  the  former 
is  bound  to  appear.  If  he  is  called  on  any  other  day,  notice  must  be 
given  of  the  intention.  (A) 

It  has  been  stated  in  previous  parts  of  this  work(t)  to  be  unlawful,  in 
general,  to  compound  or  conceal  crimes  or  misdemeanors,  or  to  agree  to 
abstain  from  prosecuting  therefor,  or  from  giving  evidence  thereof. 
There  are  some  cases,  however,  in  which  the  law  allows  it  to  be  done, 
both  before  and  after  indictment  found.  Thus,  it  is  provided  by  statute, 
that  where  any  person  shall  be  bound  by  recognizance  to  appear,  or  shall 
be  committed  to  prison  on  any  chaise  for  an  assault  and  battery  or  other 
misdemeanor,  for  which  the  injured  party  shall  have  a  remedy  by  civil 
action,  except  in  cases  of  assault  and  battery,  or  other  misdemeanor 
charged  to  have  been  committed  by  or  upon  any  officer  or  minister  of 


(h)  Id.  516.  _  (/)  Id.  424.    1  C.  Marsh.  Rep.  6. 

(e)  Petersdorf  on  Bail,  428, 424.  (i)  Ante,  203,  229. 


(e)  Higfamore  on  Bail,  204.  (g)  See  Ante,  489,  491. 

(cO  5  Esp.  171.    Petersdorf,  423.  h)  1  Chit  Cr.  L.  106. 
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justice  whilst  in  the  execution  of  the  duties  of  his  office^  or  riotously,  or 
with  an  intent  to  commit  a  felony,  if  the  injured  party  shall  appear  before 
the  magistrate  who  may  have  taken  the  recognizance  or  made  the  com- 
mitment, or  before  any  judge  of  the  county  courts,  and  acknowledge  in 
writing,(A:)  that  he  has  received  satisfaction  for  such  injury  and  damage, 
such  magistrate  or  judge  may,  in  his  discretion,  on  payment  of  the  costs 
which  have  accrued,  by  an  order  under  his  hand,(Q  discharge  such  re- 
cognizance or  supersede  the  commitment  of  the  offender ;  and  may,  in 
like  manner,  discharge  every  recognizance  which  may  have  been  taken 
for  the  appearance  of  any  witness  in  such  ca8e.(m) 

Every  such  order  discharging  any  recognizance,  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  ;  and  every  such  order  superseding  the 
commitment  of  the  offender,  shall  be  delivered  to  the  keeper  of  the  jail 
where  he  shall  be  confined,  who  shall  immediately  discharge  such  oflfend- 
er,  on  the  receipt  thereof  (n) 

So,  if  an  indictment  shall  be  found  on  any  such  charge,  the  injured 
party  may,  in  like  manner,  appear  in  the  court  where  such  indictment  is 
pending,  and  acknowledge  satisfaction  for  the  injury  and  damage  sus- 
tained by  him  ;  and  such  court  nmy,  in  its  discretion,  on  payment  of  the 
costs  incurred,  order  that  no  further  proceedings  be  had  on  such  indict- 
ment, and  may  dischai^e  the  defendant  therefrom ;  which  order  diall 
operate  as  a  perpetual  stay  of  all  further  proceedings  on  such  indict- 
ment.(o) 


CHAPTER  III. 

®f  Sttuimarg  «onMrt(ons  tirtore  Justfc^s  oC  the  19earcr. 

fiesldes  the  powers  possessed  by  justices  of  the  peace  as  peace  offi- 
cers— ^in  requiring  sureties  of  the  peace — and  in  arresting,  examining,  and 
committing  or  bailing  offenders  for  trial  in  the  higher  cr'uninal  courts, 
they  are  also  authorized  in  this  state  to  try  persons  charged  with  vari- 
ous minor  offences  and  disorderly  practices,  and  to  convict  and  punish 
them  therefor,  either  by  pecuniary  penalty  or  personal  imprisonment 


{k)  See  Append.  No.  27,  form  of  ac-       (m)  2  R.  S.  730,  §§  66,  69. 
kttowledgment 
(0  See  Append.  No.  28,  foim  of  order. 


5-       (m)  2  R.  S.  730, 

(n)  Id.  6  67. 
r.        (o)Id.§68. 
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The  examination  and  punishment  of  offences  in  a  summary  manner 
by  justices  of  the  peace,  without  the  intervention  of  a  jury,  are  founded 
entirely  upon  a  special  authority  conferred  and  regulated  by  statute. 
No  new  offence  is  cognizable  in  that  manner,  unless  expressly  made  so 
by  statute ;  and  all  the  proceedings  under  an  authority  so  created,  must 
be  strictly  conformable  to  the  regulations  prescribed  by  the  special  law 
in  each  instance,  from  which  all  their  force  is  derived,  (a)  Therefore,  if 
a  particular  character,  either  in  the  number  or  the  circumstances  of  the 
justices  is  required  by  the  act  under  which  the  proceedings  are  intended 
to  be  taken,  that  character  must  be  filled,  and  all  the  terms  imposed  by 
the  statute  strictly  complied  with.  Thus,  if  the  authority  be  given  to 
two  justices,  it  cannot  be  exercised  by  one.(6)  And  in  such  case  the 
two  justices  must  be  together  when  the  authority  is  exercised ;  for  there 
would  be  no  use  in  appointing  two  or  more  persons  to  exercise  judicial 
functions,  unless  they  were  to  act  together,  (c)  But  an  authority  to  be 
executed  by  two  justices  may  be  exercised  by  a  greater  number. (d)  If 
the  act  gives  authority  to  the  next  justice,  he  alone  who  happens  to  be 
the  next  justice  has  any  authority.(e) 

But  if  the  power  be  given  to  justices  in  or  near  the  place,  it  is  only 
directory ;  and  any  justice  acting  for  the  county  has  jurisdiction ;  the 
statute  being  merely  directory,  and  not  restrictive. (/) 

Among  the  offences  and  disorderly  practices  which  justices  of  the 
peace  in  this  state  are  authorized  to  punish  summarily,  the  offenders  over 
whom  they  have  jurisdiction,  and  the  cases  in  which  a  special  authority, 
more  or  less  extensive,  is  conferred  upon  them  by  statute,  are  the  fol- 
lowing : 

K  Beggars  and  vagrants. 

2.  Disorderly  persons. 

3.  Jugglers,  and  the  exhibition  of  shows. 

4.  Disorderly  practices  on  public  occasions  and  holidays,  and  in  tav- 

erns, vessels,  and  canal  boats. 

5.  Betting  and  gaming. 

6.  Raffling. 

7.  Racing  of  animals. 

8.  Profane  cursing  and  swearing. 
0.  Disturbing  religious  meetings. 


(a)  Paley  on  Conv.  1.  (d)  2  Salk.  477.    5  Car.  k  Payne, 

(b)  Button  on  Sam.  Con.  16.    8  T.    135. 
R.  38  («)  1  Sannd.  263 


(c)'  W.  Black.  Rep.  1017.  (/)  2  Salk.  480. 
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10.  Disregarding  the  Sabbath. 

11.  Bastardy. 

12.  Lunatics. 

13.  Parents  and  husbands  absconding  from  their  families. 

14.  Hawkers  and  pedlers. 
16.  Violations  of  excise  law. 

Besides  the  above,  there  are  many  other  cases  in  which  penalties  may 
be  recovered  before  justices  of  the  peace  for  the  violation  of  some  stat- 
ute. And  in  many  instances,  the  summary  proceedings  authorized  to  be 
had  before  a  magistrate  for  the  recovery  of  a  penalty,  partake  more  of 
the  character  of  a  civil  action  than  of  a  criminal  prosecution. 

1st.  Beggars  and  vagrants.]  The  statutjd  enumerates  the  following 
as  persons  who  are  to  be  deemed  vagrants :  All  idle  persons  who,  not 
having  visible  means  to  maintain  themselves,  live  without  employment ; 
all  persons  wandering  abroad  and  lodging  in  taverns,  groceries,  beer- 
houses, out-houses,  market-places,  sheds,  or  barns,  or  in  the  open  air, 
and  not  giving  a  good  account  of  themselves ;  all  persons  wandering 
abroad  and  begging,  or  who  go  about  from  door  to  door,  or  place  them- 
selves in  the  streets,  highways,  passages,  or  other  public  places,  to  b^ 
or  receive  alms.(g"). 

It  is  the  duty  of  every  constable  or  other  peace  officer,  whenever  re- 
quired by  any  person,  to  carry  such  vagrant  before  a  justice  of  the  peace 
of  the  same  town,  or  before  the  mayor,  recorder,  or  any  one  of  the  al- 
dermen of  the  city  in  which  such  vagrant  shall  be,  for  the  purpose  of  ex- 
amination. If  such  justice  or  other  officer  be  satisfied  by  ^he  confession 
of  the  ofiender,  or  by  competent  testimony,  that  such  person  is  a  vagrant, 
within  the  above  description,  he  shall  make  up  and  sign  a  record  of  con- 
viction thereof,(A)  which  shall  be  filed  in  the  office  of  the  clerk  of  the 
county ;  and  shall  by  warrant(z)  under  his  hand,  commit  such  vagrant, 
if  he  be  not  a  notorious  ofiender,  and  be  a  proper  object  for  such  relief 
to  the  county  poor-house,  if  there  be  one,  or  to  the  alms-house,  or  poor- 
house  of  such  town  or  city,  for  any  time  not  exceeding  six  months,  there 
to  be  kept  at  hard  labor ;  or  if  the  ofiender  be  an  improper  person  to  be 
sent  to  the  poor-house,  then  he  shall,  be  committed  to  the  bridewell  or 
house  of  correction,  of  such  city  or  county,  if  there  be  one,  and  if  none, 
to  the  common  jail  of  such  county,  for  a  term  not  exceeding  sbcty  days. 


(g)  1  R.  S.  632,  §  1.  (i)  See  Append.  No.  80,  form  of  war- 

{h)  See  Append.  No.  29,  form  of  re-    rant, 
cord. 
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there  to  be  kept,  if  the  justice  thinks  proper  so  to  direct,  upon  bread  and 
water  only,  for  such  time  as  shall  be  directed,  not  exceeding  one  half  the 
time  for  which  he  shall  be  committed.(A:) 

The  statute  further  provides,  that  if  any  child  shall  be  found  begging 
for  alms,  or  soliciting  charity  from  door  to  door,  or  in  any  street,  high- 
way, or  public  place  of  any  city  or  town,  any  justice  of  the  peace,  on 
complaint  and  proof  thereof,  shall  commit  such  child  to  the  county  poor- 
house,  if  there  be  one,  or  to  the  alms-house,  or  other  place  provided  for 
the  support  of  the  poor,(/)  there  to  be  detained,  kept,  employed  and  in- 
structed in  such  useful  labor  as  such  child  shall  be  able  to  perform,  until 
discharged  therefrom  by  the  county  superintendents  of  the  poor,  or  bound 
out  as  an  apprentice  by  them,  or  by  the  commissioners  of  the  alms-house, 
or  the  overseers  of  the  poor.(m) 

It  is  not  necessary,  in  either  of  the  above  cases,  that  there  should  be  a 
complaint  made  to  the  magistrate  in  writing.  Indeed,  as  respects  adult 
vagrants,  there  seems  to  be  no  necessity  for  making  a  complaint  to  the 
magistrate  at  all,  previous  to  such  vagrant's  being  brought  before  him. 
In  the  case  of  a  child  found  begging,  no  complaint  is  requisite  previous 
to  the  bringing  of  the  child  before  the  magistrate,  except  it  be  necessary 
to  issue  a  warrant  for  the  arrest  of  such  child ;  in  which  case  a  com- 
plaint, on  oath,  should  be  made,  in  order  that  the  magistrate  may  obtain 
jurisdiction  of  the  person. 

In  the  city  of  New- York,  the  statute  declares  the  following  persons 
shall  be  deemed  vagrants :  All  persons  who,  being  habitual  drunkards, 
are  destitute  and  without  visible  means  of  support ;  or  who,  being  such 
drunkards,  shall  abandon,  neglect,  or  refuse  to  aid  in  the  support  of  their 
families,  who  may  be  complained  of  by  such  families ;  all  persons  who 
shall  have  contracted  an  infectious  or  other  disease,  in  the  practice  of 
drunkenness  or  debauchery,  requiring  charitable  aid  to  restore  them  to 
health ;  all  common  prostitutes,  who  have  no  lawful  employment  whereby 
to  maintain  themselves ;  all  able  bodied  or  sturdy  beggars  who  may  ap- 
ply for  alms  or  solicit  charity ;  all  persons  wandering  abroad,  lodging  in 
watch-houses,  out-houses,  market-places,  sheds,  stables,  or  uninhabited 
buildings,  or  in  the  open  air,  and  not  giving  a  good  account  of  themselves ; 
all  persons  wandering  abioad  and  begging,  or  who  go  about  from  door 
to  door,  or  place  themselves  in  the  streets,  highways,  passages,  or  other 
public  places,  to  beg  or  receive  alms,  within  the  said  city.(n) 


(k)  1  R.  S.  632,  §§  2,  3.  (m)  1  R.  S.  633,  §  4. 

(])  See  Append.  No.  31,  form  of  war-       (n)  Ulws  of  1833,  ch.  11,  §  1. 
rant  of  commitinent 
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The  statute  makes  it  the  duty  of  every  constable  or  other  peace  oflicer, 
whenever  required  by  any  person,  to  carry,  convey,  or  conduct  sncb 
vagrant  before  the  mayor,  recorder,  or  one  of  the  aldermen  or  special 
justices  of  the  said  city,  for  the  purpose  of  examinatioo.  If  such  magis- 
trate be  satisfied,  by  the  confession  of  the  offender  or  competent  testimo- 
ny, that  such  person  is  a  vagrant  within  the  description  aforesaid,  be  is  to 
make  up  and  sign  a  record  of  conviction  thereof,(o)  which  shall  be  filed 
in  the  office  of  the  clerk  of  the  court  of  sessions ;  and  he  shall  by  war- 
rant(/})  under  his  hand,  commit  such  vagrant,  if  not  a  notorious  ofieoder, 
and  he  be  a  proper  object  of  such  relief,  to  the  alms-house  of  the  said  city, 
for  any  time  not  exceeding  six  months,  there  to  be  kept  at  hard  labor ;  or 
if  the  offender  be  an  improper  person  to  be  sent  to  the  alms-house,  thea 
he  is  to  be  committed  for  the  Uke  time  to  the  penitentiary  of  the  said 

cily-(?) 

And  any  person  who  shall  be  intoxicated  in  the  city  of  New- York,  un- 
der such  circumstances  as  shaH,  in  the  opinion  of  any  such  magistrate, 
amount  to  a  violation  of  public  decency,  may  be  convicted  of  such  offence 
by  any  such  magistrate,  upon  competent  testimony,  and  fined  for  suck 
offence  any  sum  not  exceeding  five  dollars;  and  in  default  of  payment  of 
such  fine  may  be  committed  to  prison  by  such  magistrate  until  the  same 
be  paid ;  but  such  imprisonment  must  not  exceed  five  days.(r) 

2d.  Disorderly  persons,]  The  statute  specifies  the  following  as  disor- 
derly persons ;  All  persons  who  threaten  to  run  away  and  leave  their 
wives  or  children  a  burthen  on  the  public ;  all  persons  pretending  to  tell 
fortunes,  or  where  lost  or  stolen  goods  may  be  found  ;  all  common  pros* 
titutes,  all  keepers  of  bawdy-houses  or  houses  for  the  resort  of  prostitutes, 
drunkards,  tiplers,  gamesters,  or  other  disorderly  persons ;  all  persons 
who  have  no  visible  profession  or  calling  to  maintain  themselves  by,  but 
who  do,  for  the  most  part,  support  themselves  by  gaming ;  all  jugglers, 
common  showmen  and  mountebanks,  who  exhibit  or  perform  for  profit, 
any  puppet  show,  wire  or  rope  dance,  or  other  idle  shows,  acts,  or  feats ; 
all  persons  who  keep  in  any  public  highway  or  place,  or  in  any  place 
where  spirituous  liquors  are  sold,  any  keno  table,  wheel  of  fortune,  thim- 
bles, or  other  table,  box,  machine,  or  device  for  the  purpose  of  gaming; 
all  persons  who  go  about  with  such  table,  wheel,  or  other  machine  or 
device,  exhibiting  tricks  or  gaming  therewith ;  and  all  persons  who  play 
in  public  streets  or  highways  with  cards,  dice,  or  any  other  instrument  or 
device  for  gaming.(5) 


(o)  See  Append.  No.  32.  (r)  Id.  §  4.    See  Append.  No.  34. 

(p)  See  Append.  No.  33.  (•}  1  R.  S.  638,  §  1. 

( q)  Uws  of  1883,  eh.  11,  §§  2, 3. 
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Upon  complaint  made  on  oath  to  any  justice  of  the  peace,  againit  any 
person  as  being  disorderly,  he  shall  issue  his  warrant(0  for  the  apprehen- 
sion of  the  offender ;  and  cause  him  or  her  to  be  brought  before  such 
justice  for  examination.  If  it  shall  appear  by  the  confession  of  the  of- 
fisnder,  or  by  competent  testimony,  that  he  or  ^e  is  a  disorderly  person 
the  justice  may  require  of  the  c^ender  sufficient  sureties  for  his  or  her 
good  behavior  for  the  space  of  one  year.(tt)  And  in  default  of  such  sure- 
ties being  found,  the  justice  shall  make  up,  sign,  and  file  in  the  county 
clerk's  office,  a  record  of  the  conviction(v)  of  such  offender  as  a  disor- 
deriy  person,  specifying  generally  the  nature  and  circumstances  of  the 
ofience ;  and  shall  by  warrant,  under  his  hand,(u7)  commit  such  offender 
to  the  common  jail  of  the  city  or  county,  there  to  remain  until  sureties  be 
found,  or  such  offender  be  dischaiged  according  to  law.(a:) 

The  statute  declares,  that  it  shall  be  a  breach  of  such  recognizance  for 
any  person  so  bound  on  accoui^  of  being  a  gamester,  at  any  one  time  or 
iiitting,  to  play  or  bet  for  any  money,  or  orther  thing,  exceeding  the  sum 
or  value  of  two  dollars  and  fifty  cents.  In  all  other  cases,  the  committing 
any  of  the  acts  which  constituted  the  person  so  bound  a  disorderly  per- 
son, is  to  be  deemed  a  breach  of  the  condition  of  such  recognizance.(y) 

If  any  breach  of  such  recognizance  for  good  behavior  happen,  such 
recognizance  shall  be  prosecuted  at  the  instance  of  any  overseer  of  the 
poor,  county  superintendent  of  the  poor,  or  justice  of  the  peace,  and  the 
penalty,  when  collected,  is  to  be  paid  into  the  county  treasury,  for  the 
benefit  of  the  poor  of  such  county.  Upon  a  recovery  being  had  on  any 
such  recognizance,  the  court  before  which  it  shall  be  had  may,  in  its  dis- 
cretion, either  require  new  sureties  for  good  behavior  to  be  given,  or  may 
coroniit  the  offender  to  the  common  jail  of  the  city  or  county,(z)  for  any 
term  not  exceeding  six  calendar  months.  Any  person  thus  committed 
for  want  of  sureties  for  good  behavior,  may  be  discharged  by  any  two 
justices  of  the  peace  of  the  county,  upon  giving  such  sureties  for  good 
behavior  as  were  originally  required  from  him.  (a) 

In  all  complamts  before  any  magistrate  of  the  city  of  New-York  for 
disorderly  conduct,  it  is  lawful  for  such  magistrate,  if,  in  his  opinion,  such 
disorderly  conduct  tends  to  a  breach  of  the  peace,  to  require  the  party 
against  whom  such  conduct  may  be  proved,  either  by  his  or  her  own  con- 


(/)  Append.  No.  85,  fonn  of  warrant.        (a?)  IRS.  638,  §  2. 

(u)  Append.  No.  86,  fonn  of  recogni-        (y)  Id.  689,  §  8. 
zance  for  good  behavior.  (z)  See  Append.  No.  89,  form  of  com- 

(p)  See  Append.  No.  87,  form  of  re-    mitment. 
cord.  (a)  1  R.  S.  639,  §§  4,  5,  6. 

(lo)   See  form  of  wavrant^  Append. 
No.»B. 
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feHioo  CH-  by  compeieiit  testimoiiy,  to  give  sufficient  rarely  or  sureties  fin- 
his  or  her  good  behavior,  for  any  torn  not  ezoeedtng  twelve  inontb8.(&) 
And  the  magistrate  who  may  have  required  such  surety  or  sureties  may, 
in  bis  discretion,  at  any  time  dischai^  the  8ame.(c)  And  in  all  cases  ia 
which,  by  statute,(d)  any  magistrate  in  tbe  city  of  New- York  might  re- 
quire any  person  to  enter  into  a  recognizance,  with  sufficient  surety  or 
rareties  to  appear  at  the  next  court  of  general  sessions,  it  is  lawfol  for 
any  such  magistrate,  either  in  addition  thereto,  or  in  lieu  thereof,  to  re- 
quire any  such  person  to  enter  into  a  recognizance,(e)  with  suflicient 
rarety  or  sureties,  to  keep  the  peace  to  the  people  of  this  state,  and  par- 
ticularly to  any  person  requiring  such  security,  for  a  term  not  exceedmg 
twelve  months ;  and  in  default  of  giving  such  recognizance,  with  suffi- 
cient surety  or  sureties,  to  commit  such  person,(/)  until  the  same  may 
be  entered  into.  And  the  magistrate  who  may  have  required  such  sure- 
ties, may,  in  his  discretion,  at  any  time  discharge  the  same.(^) 

Any  person  who  shall  drive  or  ride  any  horse  through  any  lane,  street, 
alley,  or  public  place,  within  the  lamp  district  in  the  city  of  New-York. 
with  greater  speed  than  at  the  rate  of  five  miles  in  an  hour,  is  to  be 
deemed  guilty  of  disorderly  conduct,  and  upon  conviction  thereof  before 
the  mayor,  recorder,  or  one  of  the  aldermen  or  special  justices  of  said 
city,  either  upon  the  confession  of  the  party,  or  competent  testimony, 
may  be  fined  not  to  exceed  ten  dollars ;  and  in  default  of  payment,  may 
be  committed  to  prison  by  such  magistrate  until  the  fine  be  paid ;  but 
such  imprisonment  must  not  exceed  ten  days.(A) 

The  statute  makes  it  the  duty  of  jailers  to  lay  before  the  court  of  gen- 
eral sessions,  on  the  first  day  of  its  meeting  next  after  the  commitment 
of  any  disorderly  person,  a  list  of  the  persons  so  committed  and  then  in 
his  custody,  with  the  nature  of  their  oflfences,  the  name  of  the  justice 
committing  them,  and  the  time  of  imprisonment.  And  the  court  of  gen- 
eral sessions  is  to  inquire  into  the  circumstances  of  each  case,  and  hear 
any  proofs  that  may  be  ofiered,  and  examine  the  record  of  conviction ; 
which  is  to  be  deemed  presumptive  evidence  of  the  facts  therein  con- 
tained, until  disproved.  I'he  court  has  also  power  to  discharge  such  dis- 
orderly person  from  confinement,  either  absolutely,  or  upon  recetving 
sureties  for  his  or  her  good  behavior ;  or  may,  in  its  discretion,  authorize 


(6)  See  Append.  No.  40,  fonn  of  re-  (/)  See  Append.  No.  42,  form  of  com- 

cosnizance  for  eood  behavior.  mitment 

(c)  3  R.  S.  2d  ed.  266,  %  8.  (g>  3  R.  S.  2ded.  266,  §  6. 

Xd)  See  2  id.  704, 706.   Ante,  443, 448.  (A)  Uws  of  1833,  ch.  11,  §  5.    See 

(e)  See  form  of  recognizance,  Appen.  Append.  Nos.  48,  44. 
No.  41. 
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the  binding  out  of  such  disorderly  persons  as  shall  be  mixiors,  in  the 
manner  directed  by  statute.  Such  court  of  general  sessions  may  also 
order  any  such  disorderly  person  to  be  kept  in  the  common  jail  for  any 
term,  not  exceeding  six  months,  at  hard  labor ;  or  may  direct  that  dur- 
ing any  part  of  the  time  of  imprisonment,  not  exceeding  thirty  days^ 
SBch  offender  shall  be  kept  on  bread  and  water  only.(t) 

dd.  Jugglers^  and  the  eachibition  of  shows,']  The  statute  prohibits  the 
exhibition  or  performance,  for  gain  or  profit,  of  any  puppet-show,  any 
wire  or  rope-dance,  or  any  other  idle  shows,  acts,  or  feats,  which  com- 
mon showmen,  mountebanks  or  jugglers  usually  practice  or  perform. 
And  it  prohibits  the  owners  or  occupants  of  any  house,  out  house,  yard,  field, 
shed,  or  other  place^  from  furnishing  or  allowing  the  same  to  be  used  for 
the  accommodation  of  such  exhibition  or  performance.  Whoever  shall 
offend  against  either  of  these  provisions,  shall  forfeit  twenty-five  dollars 
for  each  offence,  to  be  recovered,  by  and  in  the  name  of  the  overseers  of 
the  poor  of  the  town  where  the  offence  is  committed.(i)  The  same 
penalties  also  apply  to,  and  may  be  recovered  of,  any  person  who  shall 
exhibit,  for  gain  or  profit,  any  painting,  any  animal  or  other  natural  or  ar- 
tificial curiosity,  or  any  other  thing  not  above  prohibited,  in  any  town, 
without  having  first  obtained  permission  in  writing  for  that  purpose, 
signed  by  two  justices  of  the  peace  of  the  town,  in  which  license  the 
nature  of  such  exhibition  must  be  described,  and  for  the  granting  of 
which  no  fee  or  reward  shall  be  taken.  (/) 

Under  the  above  sections  of  the  statute^  the  supreme  court  have  de- 
cided that  circus  performers  are  liable  to  the  penalty  given  by  the  first 
section,  if  they  exhibit  without  license.  And  that  the  total  prohibition 
of  shows,  &c.  extends  only  to  those  enumerated  in  the  first  section  of 
the  act    All  others  may  be  exhibited,  if  a  license  is  obtained.(m) 

4th.  Disorderly  practices  on  public  occasions  and  holidays^  and  in  tav- 
emsy  vessels^  and  canal  boatsJ]  The  statute  prohibits  any  person  from 
firing  or  discharging  any  gun,  pistol,  rocket,  squib,  cracker,  or  other  fire- 
work, within  a  quarter  of  a  mile  of  any  building,  on  the  25th  day  of  De- 
cember, on  the  last  day  of  December,  on  the  first  day  of  January,  or  on 
the  22d  day  of  February  in  any  year;  or  on  the  fourth  day  of  July,  or 
such  other  day  as  shall,  at  the  time,  be  celebrated  as  the  anniversary  of 
American  independence,  without  the  order  of  some  officer  of  the  militia, 
while  in  the  course  of  military  exercises.  Every  person  offending  against 
these  provisions  is  to  forfeit  the  sum  of  five  dollars,  to  be  recovered  by 


(i)  1  R.  S.  639,  §  7  to  13.  (f)  Id.  ib.  §  2. 

(k)  Id.  660,  §  1.  (m)  12  Wend.  388. 
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any  person  who  will  prosecute  in  the  name  of  the  overseers  of  the  poor, 
with  their  consent,  and  under  their  direction,  for  the  use  of  the  poor.(fi) 

Gaming  tables  at  parades^  elections^  4^.]  It  is  also  provided  by  stat- 
ute, that  on  the  day  of  any  militia  parade  or  rendezvous,  or  of  any  town 
meeting,  or  of  any  annual  or  special  election,  or  on  the  day  of  tbe  as- 
sembling of  any  inhabitants  of  this  state  to  celebrate  the  anniversary  of 
American  independence,  no  person  shall  expose  to  the  public,  or  have  in 
his  possession  within  half  a  mile  of  the  place  of  such  parade,  rendes- 
vons,  town  meeting,  election  or  celebration,  any  eo-table,  wheel  of  for- 
tune, or  other  gaming  table  or  gaming  machine,  or  box ;  under  a  penalty 
of  twenty-five  dollars,  to  be  recovered  by  and  in  the  name  of  the  over- 
seers of  the  poor  of  the  town  where  the  offence  was  committed,  for  the  . 
use  of  the  poor.  And  it  is  made  the  duty  of  all  sheriflfs,  and  of  all  other 
executive,  judicial,  or  ministerial  officers  concerned  in  the  administratioD 
of  justice,  to  break,  bum,  or  otherwise  destroy  every  such  table,  box,  &e. 
so  exposed  or  possessed,  (o) 

Qaming^  4*^.  in  taverns  and  vessels,"]  By  another  section  of  the  stat- 
ute, it  is  declared  that  there  shall  not  be  allowed  or  suffered  any  cock  fight- 
ing, playing  with  cards  or  dice,  or  any  kind  of  gaming  by  lot  or  chance,  with- 
in any  house  kept  as  a  public  inn  or  tavern,  or  in  any  grocery,  or  other 
place  where  spirituous  liquors  shall  be  licensed  to  be  sold ;  nor  shall 
there  be  any  playing  with  cards  or  dice  for  gain  or  money,  or  any  kind 
of  gaming  by  lot  or  chance,  on  board  any  vessel  used  for  the  tranq)orta- 
tion  of  passengers,  or  on  board  any  packet,  or  other  boat  employed  in 
tbe  conveyance  of  passengers  on  any  canal ;  nor  shall  any  billiard  table 
or  other  gaming  table  be  kept  on  board  such  vessel  or  boat,  or  within 
such  house  or  place,  or  in  any  out  house,  yard,  or  garden  belonging  to 
such  house  or  place.  The  master  of  any  vessel  or  boat,  and  the  keeper 
of  any  inn,  tavern,  grocery  or  other  place  where  spirituous  liquors  are 
licensed  to  be  sold,  who  shall  offend  against  either  of  the  above  provis- 
ions, shall  forfeit  ten  dollars  for  each  offence,  to  be  recovered  by  and  in 
the  name  of  the  overseers  of  the  poor  of  the  town  where  any  such  of- 
fence shall  be  committed  by  the  keeper  of  an  inn,  tavern,  grocery,  or 
other  place  before  mentioned,  and  by  and  in  the  name  of  the  overseers 
of  any  town  where  the  offence  shall  be  committed  by  any  master  of  a 
vessel  or  boat.(/>) 

5th.  Betting  and  gaming,]  Every  person  who  shall  at  one  time  or 
sitting,  win,  by  playing  at  any  game,  of  any  one  or  more  persons,  any 
sum  or  value,  shall  forfeit  five  times  the  value  of  the  money  or  other  things 


(n)  1  R.  S.  660,  §  8.  (p)  Id.  ib.  §§  6,  7. 

(0)  Id.  661,  §  4,  5. 
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so  won,  to  be  recovered  by  and  in  the  name  of  the  overseers  of  the  poor 
of  the  town,  for  the  use  of  the  poor.(f)  Persons  losing  at  any  time  or 
sitting  the  sum  or  value  of  twenty-five  dollars  or  upwards,  by  playing  at 
any  game,  or  by  betting  on  the  sides  or  hands  of  such  as  do  play,  and 
paying  the  same,  may  sue  for  and  recover  it  back  from  the  winner,  with- 
in three  months.  In  case  the  loser  shall  not,  within  three  months,  sue 
for  the  same  and  prosecute  his  suit  to  effect,  the  overseers  of  the  town 
where  the  offence  was  committed  may  sue  for  and  recover  the  sum  or 
value  so  lost  and  paid,  together  with  treble  the  said  sum  or  value,  from 
the  winner,  for  the  benefit  of  the  poor.(r) 

6th.  RafflingJ]  The  statute  prohibits  the  setting  up  or  proposing  any 
money,  goods,  chattels,  or  things  in  action,  to  be  raffled  for,  or  to  be  dis- 
tributed by  lot  or  chance,  to  any  person  who  shall  have  paid  or  contract- 
ed to  pay,  any  valuable  consideration  for  the  chance  of  obtaining  such 
money,  goods,  or  things  in  action.  Any  person  offending  against  this 
provision  shall  forfeit  three  times  the  sum  of  money,  or  value  of  the  arti- 
cles so  set  up,  together  with  the  sum  of  ten  dollars,  to  be  recovered  by 
and  in  the  name  of  the  overseers  of  the  poor  of  the  town  where  the  of- 
fence was  committed.  («] 

Raffling  for  any  sum  of  money,  goods,  or  things  in  action,  or  becoming 
interested  in  the  di3tribution  of  any  money,  goods,  or  things  in  action,  by 
lot  or  chance,  is  also  prohibited.  And  any  person  offending  against  this 
provision  forfeits  ten  dollars,  to  be  recovered  by  and  in  the  name  of  the 
overseers  of  the  poor.(0 

7th.  Racing  of  animals.']  All  running,  trotting,  or  pacing  of  horses, 
or  any  other  animals,  fprtiof  bet  or  stakes,  in  money,  goods,  or  other 
valuable  thing,  or  for  any  reward  to  be  given  to  the  owner  or  rider  of 
any  animal  which  shall  excel  in  speed,  excepting  such  as  are  by  special 
laws  for  that  purpose  expressly  allowed,  aro  to  be  deemed  racing,  and 
are  declared  by  statute  to  be  common  and  public  nuisances  and  n^i^e- 
aeanors ;  and  all  parties  concerned  therein,  either  as  authors,  betters, 
stakers,  stakeholders,  judges  to  determine  the  speed  of  the  animals,  i*iders, 
contrivers,  or  abetters  thereof,  are  to  be  deemed  guihy  of  a  misdemeanor, 
and  shall  be  punished  by  fine  and  imprisonment,  (ti) 

It  is  made  the  duty  of  all  officers  concerned  in  the  administration  of 
justice  to  attend  at  the  place  where  they  shall  know  or  be  informed 
that  any  race  is  about  to  be  run,  contrary  to  the  provisions  of  law,  and 
there  give  notice  of  the  illegality  thereof,  and  endeavor  to  prevent  such  race 


{qy  1  R.  S.  662,  §  12.  (0  Id.  lb.  §  28. 

(r)  Id.  ib.  §§  14, 15.  -^  '  ' 

(•)  Id.  666,  §  22. 


Id.  ib.  §§  14, 15.  (u)  Id.  672,  §  55. 
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by  dispersing  the  persons  collected  for  the  purpose  of  attending  the  same, 
and  by  all  other  ways  and  means  in  their  power.  Upon  their  own  view  of 
any  persons  offending  against  the  above  provisions,  as  well  as  upon  the 
testimony  of  others,  such  judges  and  justices  shall  issue  warrants(u)  for 
the  immediate  apprehension  of  the  persons  so  offending ;  to  the  end  that 
they  may  be  compelled  to  enter  into  recognizances,(ti?)  with  sufficient 
sureties,  for  their  good  behavior,  and  for  their  appearance  at  some  proper 
court,  to  answer  for  the  said  offences,  (ar) 

The  statute  imposes  a  penalty  of  twenty-five  dollars  for  contributing 
or  collecting  a  purse,  &c.  to  be  raced  for ;  which  penalty  may  be  sued 
for  and  recovered  by  and  in  the  name  of  the  overseers  of  the  poor  of  the 
town  where  the  offence  may  be  committed.  And  the  owner  of  the  ani- 
mal thus  employed  in  racing  contrary  to  law,  by  his  permission  or  priv- 
ity, shall  forfeit  the  value  of  the  animal.  So  every  person  concerned  in 
laying  any  bet  or  wager  upon  the  event  of  any  illegal  race,  or  in  con- 
tributing to  the  Slakes,  shall  forfeit  the  amount  of  such  bet  or  wager,  or 
of  the  sum  or  thing  thus  contributed.  Such  forfeitures  to  be  recovered 
in  the  same  manner  as  above  provided.(y) 

8th.  Profane  cursing  and  sioearing,]  Every  person  who  shall  pro- 
fanely curse  or  swear,  shall  forfeit  one  dollar  for  every  offence.  If  the 
offence  be  committed  in  the  presence  and  hearing  of  any  justice  of  the 
peace,  mayor,  recorder,  or  alderman  of  any  city,  while  holding  a  court,  a 
conviction(z)  of  the  offender  shall  be  immediately  made  by  such  magis- 
trate, without  any  other  proof  whatever.  And  if,  at  any  other  time,  the 
offence  be  committed  in  the  presence  and  hearing  of  such  justice,  mayor, 
recorder  or  alderman,  under  such  circumstances  as,  in  the  opinion  of  the 
magistrate,  to  amount  to  a  gross  violation  of  public  decency,  such  magis- 
trate may  in  his  discretion  convict  the  offender  without  other  proof.  If 
the  offender  do  not  forthwith  pay  the  penalties  incurred,  with  the  costs, 
or  give  security  for  their  payment  within  six  days,  he  shall  be  committed 
by  warrant  (a)  to  the  common  jail  of  the  county  for  every  offence,  or  for 
any  number  of  offences  whereof  he  was  convicted  at  one  and  the  same 
time,  for  not  less  than  one  day,  nor  more  than  three  days^  there  to  be 
confined  in  a  room  separate  from  all  prisoners,  (fr) 

9th.  Disturbing  religious  meetings.']  The  statute  provides  that  no 
person  shall  wilfully  disturb,  interrupt  or  disquiet  any  assemblage  of  peo- 
ple met  for  religious  worship,  by  profane  discourse,  by  rude  and  indecent 


(o)  See  form,  Append.  No.  45.  (z)  See  fonn,  Append.  No.  47. 

(to)  See  Append.  No.  46.  (a)  See  form  of  warrant.  Append.  No. 

(x)IR.S:672,§66.  48.                                        *^*^ 

(y)  Id.  ib.  §§  67, 68.  (6)11  R.  8.673,  §§  61,  62,  63. 
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behavior,  or  by  tnaUng  a  noise  either  within  the  place  of  worship,  or  so 
near  it  as  to  disturb  the  order  and  solemnity  of  the  meeting.  Nor  shall 
any  person,  within  two  miles  of  the  place  where  any  religious  society 
shall  be  actually  assembled  for  religious  worship,  expose  to  sale  or  gift, 
any  ardent  or  distilled  liquors,  or  keep  open  any  huckster-shop  in  any 
other  place,  inn,  store,  or  grocery,  than  such  as  shall  have  been  duly 
licensed,  and  in  which  such  person  shall  have  usually  resided  or  carried 
on  business.  Nor  shall  any  person,  within  the  distance  aforesaid,  exhibit 
any  shows  or  plays,  unless  the  same  shall  have  been  duly  licensed  by  the 
proper  authority.  Nor  shall  any  person  within  the  distance  aforesaid, 
promote,  aid,  or  be  engaged  in  any  racing  of  animals,  or  in  any  gaming 
of  any  description.  Nor  shall  any  person  obstruct  the  free  passage  of  any 
highway  to  any  place  of  public  worship,  within  the  distance  aforesaid.(c) 

Whoever  shall  violate  either  of  the  above  provisions  may  be  convicted 
aumroarily  before  any  justice  of  the  peace  of  the  county,  or  any  majror, 
recorder,  alderman  or  other  magistrate  of  any  city  where  the  offence 
shall  be  committed  ;  and  on  such  conviction  shall  forfeit  a  sum  not  ex- 
ceeding twenty.five  dollars,  for  the  benefit  of  the  poor  of  the  county.(rf) 

The  statute  makes  it  the  duty  of  all  sheriffs  and  their  deputies,  coroners, 
marshals,  constables,  and  other  peace  officers  who  may  be  present  at  the 
meeting  of  any  assembly  for  religious  worship  which  shall  be  interrupted 
or  disturbed  in  the  manner  above  prohibited,  to  apprehend  the  offender 
and  take  him  before  some  justice  of  the  peace  or  other  magistrate  author- 
ized to  convict  as  aforesaid,  to  be  proceeded  against  according  to  law.(e) 

It  has  been  decided  that  in  proceedings  under  the  above  sections  of 
the  statute  it  is  not  necessary  that  process  should  actually  issue  for  the 
arrest  of  the  person  complained  of.  It  is  sufficient  if  he  vohmtarily  ap- 
pears and  answers  to  the  complaint.  (/)  And  if  a  warrant  is  issued,  it 
is  not  necessary  that  it  should  state  the  circumstances  which  give  the 
magistrate  jurisdiction.  They  may  be  shown  aliunde,  in  an  action  against 
him  for  false  imprisonment,  (g-) 

The  statute  further  provides  that  all  judges,  mayors,  recorders,  alder- 
men, and  justices  of  the  peace,  within  their  respective  jurisdictions,  upon 
their  own  view  of  any  person  offending  against  the  above  provisions  may 
order  the  offender  into  custody  of  any  officer  above  named,  [in  the  66th 
section,]  or  of  any  official  member  of  the  church  or  society  so  assembled 
and  disturbed,  for  safe  keeping  until  he  shall  be  let  to  bail  or  a  trial  for 


(c)  1  R.  S.  674,  §  64.  (/)  10  Wend.  877. 

Cd)  Id.  ib.  §  66.  (g)  9  Id.  62. 

(e)  Id.  676,  §  66. 
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such  oflfonce  be  had.(A)  If  any  person  convicted  of  any  of  the  offenoet 
above  prohibited  shall  not  immediately  pay  the  penalty  incurred,  with 
the  costs  of  the  conviction,  or  give  security  to  the  satisfaction  of  the  offi- 
cer before  whom  the  conviction  shall  be  had,  for  the  payment  of  the  said 
penalty  and  costs,  within  twenty  days  thereafter,  he  shall  be  committed 
by  warrant(t}  to  the  common  jail  of  the  county,  until  the  same  be  paid, 
or  for  such  term,  not  exceeding  thirty  days,  as  shall  be  specified  in  the 
warrant  (&) 

Persons  complained  of  for  a  violation  of  any  of  the  above  statutcnry 
provisions  may,  before  the  court  shall  proceed  to  investigate  the  merits 
of  the  cause,  demand  of  such  court  that  he  be  tried  by  a  jury.  Upon 
such  demand  it  is  the  duty  of  the  court  to  issue  a  venire(/)  to  any  con- 
stable of  the  county  or  marshal  of  the  city,  where  the  offence  is  to  be 
tried,  commanding  such  officer  to  summon  the  same  number  of  jurors, 
and  in  the  same  manner  as  is  provided  for  the  summoning  of  jurors  be- 
fore courts  of  special  sessions.  The  said  court  is  then  to  proceed  to  eoft- 
pannel  a  jury  for  the  trial  of  said  cause,  in  the  same  manner,  and  they 
are  to  be  subject  to  all  the  rules  and  regulations  prescribed  in  the  act 
providing  for  trials  by  jury  in  courts  of  special  sessions,  (m)  If  the  de- 
fendant is  tried  by  a  jury,  and  convicted,  he  is  to  pay  all  the  costs  conse^ 
quent  upon  such  trial  by  jury,  in  addition  to  the  other  costs ;  and  such 
costs  of  a  jury  are  to  be  the  same  as  is  allowed  by  law  in  dvil  cases.(fi) 

10th.  Disregarding  the  Sabbath.']  The  revised  statutes  prohibit  the 
service  or  execution  of  any  writ,  process,  warrant,  order,  judgment,  de- 
cree, or  other  proceeding  of  any  court  or  officer  of  justice,  on  the  first 
day  of  the  week,  called  Sunday ;  except  in  cases  of  breach  of  the  peace, 
or  apprehended  breach  of  the  peace,  or  for  the  apprehension  of  persons 
charged  with  crimes  and  misdemeanors,  or  the  violation  of  any  of  the 
provisions  of  the  statute  respecting  the  disturbance  of  religious  meetings, 
and  the  observance  of  Sunday,  and  except  where  such  service  shall  be 
specially  authorized  by  law.  The  service  of  any  such  process  or  pro- 
ceeding in  all  other  cases,  is  declared  utterly  void,  and  subjects  the  party 
offending  to  damages,  at  the  suit  of  any  person  aggrieved.(o) 

The  statute  also  declares  that  there  shall  be  no  shooting,  hunting,  fish- 
ing, sporting,  playing,  horse  racing,  gaming,  frequenting  of  tippling-houses, 
or  any  unlawful  exercises  or  pastimes,  on  Sunday ;  nor  shall  any  person 


(h)  1  R.  S.  675,  §  67.    See  3  Wend.       (m)  1  R.  S.2d  ed.  674,  §  66.    L&wiof 
253.  1834,  p.  82.    See  2  R.  S.  711. 


(i)  See  form.  Append.  No.  49.  (n)  Id.  ib.  §  57. 

(k)  1  R.  S.  675,  §  68.  (o)  1  R.  S.  —  ' 

(Z)  See  form,  Append.  No.  50. 
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travel  on  that  day,  unless  in  cases  of  charity  or  necessity,  or  in  going  to 
or  returning  from  some  church  or  place  of  worship  within  the  distance  of 
twenty  miles,  or  in  going  for  medical  aid,  or  for  medicines,  and  returning, 
or  in  visiting  the  sick  and  returning,  or  in  carrying  the  mail  of  the  United 
States,  or  in  going  express  by  order  of  some  public  officer,  or  in  remov- 
ing his  family  or  household  furniture  when  such  removal  was  commenced 
OQ  some  other  day.  Nor  shall  there  be  any  servile  laboring  or  working 
on  that  day,  excepting  works  of  necessity  and  charity,  unless  done  by 
some  person  who  uniformly  keeps  the  last  day  of  the  week,  called  Satur- 
day, as  holy  time,  and  does  not  labor  or  work  on  that  day,  and  whose 
labor  shall  not  disturb  other  persons  in  their  observance  of  the  first  day 
of  the  week  as  holy  time.  Every  person  being  of  the  age  of  fourteen 
years,  offending  against  the  provisions  of  this  section  of  the  statute,  shall 
forfeit  one  dollar  for  each  offence.(/>) 

And  no  person  shall  expose  to  sale  any  wares,  merchandize,  fruit, 
herbs,  goods  or  chattels,  on  Sunday,  except  meats,  milk  and  fish,  which 
may  be  sold  at  any  time  before  nine  of  the  clock  in  the  morning.  And 
the  articles  so  exposed  for  sale  shall  be  forfeited  to  the  use  of  the  poor, 
and  may  be  seized  by  virtue  of  a  warraot(9)  for  that  purpose,  which  any 
justice  of  the  peace  of  the  county,  or  mayor,  recorder,  or  alderman  of  the 
city  is  authorized  to  issue,  upon  a  conviction  of  the  offender.  When 
seized  they  are  to  be  sold  on  one  day's  notice  being  given,  and  the  pro«- 
oeeds  paid  to  the  overseers  of  th^  poor  of  the  town  or  city.(r) 

No  keeper  of  an  inn  or  tavern,  or  of  any  ale  house  or  porter  house,  or 
grocery,  nor  any  other  person  authorized  to  retail  strong  or  spirituous 
liquors,  shall,  on  Sunday,  sell  or  dispose  of  any  ale,  porter, .strong  or  spirit- 
uous liquors,  excepting  to  lodgers  in  such  inns  or  taverns,  or  to  persons 
actually  travelling  on  that  day,  in  the  cases  alk)wed  by  law.  Every 
person  offending  against  this  provision,  and  being  thereof  duly  convicted, 
shall  forfeit  the  sum  of  two  dollars  and  fifty  cents.  («) 

The  revised  statutes  contain  some  general  provisions  to  enforce  the 
prohibitions  of  the  articles  above  referred  to  relative  to  profane  swear- 
ing, the  disturbance  of  religious  meetmgs  and  disregarding  the  sabbath ; 
which  provisions  are  as  follows : 

Whenever  complaint  shall  be  made  to  any  justice  of  the  peace,  mayor, 
recorder  or  alderman,  of  a  violation  of  any  of  the  provisions  contained  in 
either  of  those  articles,  or  when  any  of  such  violations  shall  happen  in 
the  presence  of  such  officer,  he  shall  cause  the  offender  to  be  brought 
before  him,  and  shall  proceed  summarily  to  inquire  into  the  facts.    And 

(p)  1 R.  S.  676,  §  70.  (r)  1  R.  S.  675,  §  71. 

Cg)  Sec  form.  Append.  No.  51.  (t)  W.  676,  §  72. 
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if  the  person  charged  be  found  guilty,  a  record  of  his  conviction(C)  shaO 
be  made  and  signed  by  such  officer,  before  issuing  any  process  to  enforce 
the  same.  Which  conviction  shall  be  final  and  shall  not  be  re-examined 
upon  the  merits  in  any  court.(u) 

No  prosecution  shall  be  maintained  for  any  of  the  violations  specified 
in  the  preceding  section,  unless  the  same  be  instituted  by  the  actual  issu- 
ing of  process  to  apprehend  the  offender,  or  by  his  actual  appearance  to 
answer  the  complaint,  within  twenty  days  next  after  the  offence  com- 
mitted, (v) 

It  has  been  decided  that  proceedings  under  the  above  sections  may  be 
commenced  without  the  actual  issuing  of  process.  The  main  purpose  of 
the  74th  section  is  to  limit  the  time  within  which  proceedings  may  be 
commenced ;  but  parties  may  voluntarily,  within  that  time,  as  in  any 
other  case,  appear  and  join  issue,  or  confess  the  complaint.(u?) 

Upon  a  conviction  being  had  for  any  of  the  offences  above  named,  to 
wit,  profane  swearing,  the  disturbance  of  religious  meetings,  or  disregard- 
ing the  sabbath,  where  no  other  special  provision  is  made  for  the  collec- 
tion of  the  penalties  incurred,  the  magistrate  before  whom  the  same  is 
made  shall  issue  an  execution  (x)  to  any  constable  of  the  county,  com- 
manding him  to  levy  the  said  penahies,  and  the  costs  of  the  conviction,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  offender;  and  in  case 
sufficient  goods  apd  chattels  pannot  be  found,  then  to  commit  such  of- 
fender to  the  common  jail  of  the  county,  for  such  time  as  shall  be  speci- 
fied in  such  execution,  not  less  than  one  day  nor  more  than  three  da}r5.(y) 

Within  thirty  days  after  such  conviction  shall  be  had  the  magistrate 
making  the  same  is  to  cause  to  be  filed  in  the  office  of  the  clerk  of  the 
county^  a  certificate  of  such  conviction. (2)  briefly  stating  the  offence 
charged,  the  conviction  and  judgment  thereon,  and  if  any  fine  has  been 
collected,  the  amount  thereof  and  to  whom  paid(a) 

In  all  prosecutions  for  any  of  the  three  ofiences  above  specified  (in  the 
73d  section)  the  like  fees  are  to  be  allowed  and  taken  as  in  civil  suits  be- 
fore justices  of  the  peace ;  which  are  in  no  case  to  exceed  five  dollars, 
and  are  to  be  paid  by  the  party  offending,  over  and  above  the  penalties 
incurred.  But  in  case  of  the  imprisonment  of  the  offender,  no  cbaifiesof 
fees  are  to  be  allowed.  (6) 

1 1th.  Bastardy.]    The  proceedmgs  in  cases  of  bastardy  are  of  a  quasi 


(t)  See  Append.  No.  62.  (y)  1  R.  S.  677,  §  7i. 

(u)  I  R.  S.  676,  §  73.  (z)  See  form  of  certificate.  Append. 

M  Id.  677,  §  74.  No.  64. 

(w)  10  Wend.  877.  (a)  1  R.  S.  377,  §  76. 

(x)  See  forai.  Append.  No.  63.  (6)  Id.  ib.  §  77. 
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crimiiia]  character,  and  are  regulated  by  statute  as  follows :  If  any  woman 
shall  be  delivered  of  a  bastard  child,  which  shall  be  chargeable  or  likely 
to  become  chargeable  to  any  county,  city,  or  town,  the  superintendents 
of  the  poor  of  the  county,  or  an^  of  them,  or  the  dverseers  of  the  poor 
of  the  town  or  city,  or  any  of  them,  where  such  woman  shall  be,  shall 
apply  to  some  justice  of  the  peace  of  the  same  county  to  make  inquiry 
into  the  fisicts  and  circumstances  of  the  case.(c) 

Proceedings  of  justice  to  ascertain  the  father.]  Such  justice  shall,  by 
examination  of  such  woman  on  oath,  and  upon  such  other  testimony  as 
may  be  offered,  ascertain  the  father  of  such  bastard,  or  of  such  child 
likely  to  be  bom  a  bastard  ;  and  shall  thereupon  issue  his  warrant(c{)  di- 
rected to  any  constable  of  the  county,  commanding  him  forthwith  to  ap- 
prehend such  reputed  father,  and  to  bring  him  before  such  justice,  for  the 
purpose  of  having  an  adjudication  respecting  the  filiation  of  such  bastard, 
or  of  such  child  likely  to  be  born  a  bastard.(e) 

Proceedings  where  father  is  out  of  the  county-^Endorsement  of  war- 
ranf]  If  the  person  charged  as  such  reputed  father,  shall  be  or  reside 
in  any  other  county  of  the  state,  than  that  in  which  such  warrant  issued, 
the  justice  issuing  the  same  shall,  in  writing  thereon(/)  direct  the  sum 
io  which  any  bond  shall  be  taken  of  the  person  so  chiarged.  And  it  shall 
be  the  duty  of  the  constable,  or  other  proper  officer  having  the  same,  to 
carry  it  to  some  justice  of  the  city  or  county  wherein  such  person  resides 
or  can  be  found.  The  justice  to  whom  the  same  shall  be  presented,  on 
proof  being  made  to  him  of  the  hand  writing  of  the  justice  who  issued 
soch  warrant,  shall  endorse  his  name  thereon,  with  an  authority  to  ar- 
rest such  person  in  the  county  where  the  justice  so  endorsing  shall  re- 
side ;(g)  which  shall  be  a  sufficient  authority  to  the  person  bringing  such 
warrant,  and  to  all  others  to  whom  it  was  originally  directed,  to  execute 
the  same  in  the  county  where  it  was  endorsed.(A) 

Bond  to  be  taken  by  justice  endorsing  warrant.]  Upon  the  person  so 
chai^d  being  apprehended,  he  shall  be  carried  before  the  justice  who 
endorsed  the  said  warrant,  or  some  other  justice  of  the  same  county, 
who  may  take  from  such  person  a  bond(t)  to  the  people  of  this  state, 
with  good  and  sufficient  sureties,  in  the  sum  so  directed  on  the  said  war- 
rant, with  condition  to  indemnify  the  county,  and  town,  or  city  where 
Ibe  said  bastard  shall  have  been  bom,  or  where  the  woman  likely  to 


(0  1 R.  8. 642,  §  5.  (g)  See  Append.  No.  57. 

?<0  See  form,  Append.  No.  65.  (h)  1  R.  S.  648,  §  7. 

?«)  1 R.  S.  648,  §  6.  li)  See  form,  Append.  No.  68. 
(/)  See  form>  Append.  No.  56. 
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have  such  bastard  shall  be,  and  every  other  county,  town,  or  city,  which 
may  have  incurred  any  expense  for  the  support  of  such  child  or  of  its 
mother  during  her  confinement  and  recovery  therefrom,  against  all  such 
expenses,  and  to  pay  the  costs  of  apprehending  such  father,  and  of  any 
order  of  filiation  that  may  be  made.  Or  such  justice  may  take  from  the 
person  so  charged  and  apprehended  a  bond  (A)  as  aforesaid,  in  the  sum 
directed  on  the  said  warrant,  with  good  and  sufficient  sureties,  condition- 
ed that  such  person  will  appear  at  the  next  court  of  general  sessions  of 
the  peace  to  be  holden  in  the  county  where  such  warrant  was  originally 
issued,  and  not  depart  the  said  court  without  its  leave. (Z) 

Proceedings  on  bond  being  executed,]  Upon  a  bond  being  so  enter* 
ed  into  with  either  of  the  conditions  aforesaid,  the  justice  taking  the  same 
shall  discharge  the  person  so  apprehended  from  the  arrest,  and  shall  en- 
dorse upon  the  warrant  a  ceriificate(m)  to  that  effect  He  shall  deliver 
the  warrant,  with  the  bond  so  taken  by  him,  to  the  constable  who 
brought  such  warrant;  who  shall  deliver  the  same  to  the  justice  by 
whom  it  was  issued  ;  and  the  latter  shall  proceed  thereupon  in  the  same 
manner  as  if  such  bond  had  been  taken  by  him.(n) 

Proceedings  on  failure  to  execute  bond,]  If  the  person  so  charged 
and  apprehended  shall  not  execute  the  bond  so  required,  with  one  or 
other  of  the  conditions  aforesaid,  to  the  satisfaction  of  the  justice  before 
whom  he  shall  be  brought,  then  the  constable  or  other  proper  officer 
having  such  warrant,  shall  take  the  person  so  apprehended,  before  the 
justice  who  originally  issued  such  warrant.(o) 

Upon  the  person  so  charged  with  being  the  father  of  such  bastard,  or 
of  such  child  likely  to  be  bom  a  bastard,  being  brought  before  the  justice 
who  issued  the  warrant  for  his  apprehension,  whether  he  was  arrested 
in  the  same  or  in  any  other  county,  the  said  justice  shall  immediately 
call  to  his  aid  any  other  justice  of  the  same  county.  And  the  said  two 
justices  shall  proceed,  without  unnecessary  delay,  to  make  examinatioo 
of  the  matter,  and  shall  again  examine  the  mother  of  such  bastard,  or  the 
woman  so  pregnant  as  aforesaid,  on  oath,  in  the  presence  of  the  person 
so  charged  or  apprehended,  touching  the  father  of  such  child  ;  and  shaH 
hear  any  proofs  that  may  be  offered  in  relation  thereto.  And  on  the 
application  of  the  person  so  chained,  or  of  the  persons  appearing  in  be- 
half of  the  public,  either  of  the  said  justices  shall  issue  a  Biibpcena(p)  to 
compel  the  attendance  of  witnesses  before  them ;  which  may  be  enfor« 


(*)  See  Append.  No.  69.  (n)  1  R.  S.  643,  §  9, 

(I)  1  R.  S.  643,  §  8.  (o)  Id.  lb.  §  10. 

(m)  See  form.  Append.  No.  60.  (p)  See  foim.  Append.  No.  61. 
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ced,  and  the  witnesses  may  be  compelled  to  appear  and  testify,  in  the  same 
manner  as  in  any  civil  causes,  before  a  justice  of  the  peace.  (9) 

Adjournment  of  proceedings.']  If  the  said  justices  shall  not  be  pre- 
pared to  proceed,  or  the  pcirson  charged  shall  require  delay,  and  give 
sufficient  reasons  therefor,  they  may  adjourn  such  examination  for  any 
time  not  exceeding  six  weeks,  and  shall  take  a  bond,(r)  with  sureties, 
from  such  person,  for  his  appearance  at  such  time,  before  them,  in  such 
a  sum  as  shall  be  deemed  a  full  indemnity  for  the  expense  of  supporting 
such  bastard  and  its  mother.  ($) 

Proceedings  of  justices^  on  hearing.']  The  said  justices  shall  deter- 
mine who  is  the  father  of  such  bastard  or  of  such  child  likely  to  be  born 
a  bastard,  and  shall  proceed  as  follows:  1.  If  they  determine  that  the 
person  so  chai^ged  and  apprehended,  is  not  the  father  of  such  bastard,  or 
child,  he  shall  be  forthwith  discharged  ;  2.  If  they  determine  that  he  is 
such  father  they  shall  make  an  order  of  iiliation,(^)  in  which  they  shall 
specify  the  sum  to  be  paid  weekly,  or  otherwise,  by  such  putative  father, 
for  the  support  of  such  bastard,  or  of  such  child  likely  to  be  born  a  bast- 
ard ;  8.  If  the  mother  of  such  child  bo  in  indigent  circumstances,  they 
shall  determine  the  sum  to  be  paid  by  such  putative  father,  for  the  sus- 
tenance of  such  mother  during  her  confinement,  and  her  recovery  there- 
fixNn ;  4.  They  shall  certify  the  reasonable  costs  of  apprehending  and 
securing  the  faid  putative  father,  and  of  the  order  of  filiation  ;(u)  5.  They 
idiall  reduce  their  proceedings  to  writing,  and  subscribe  the  same.(v) 

Payment  of  costs^  and  giving  of  bond.]  Such  person  so  adjudged  to 
be  the  reputed  father,  shall,  upon  notice  of  such  order,  immediately  pay 
Ihe  amount  so  Certified  for  the  costs  of  apprehending  him,  and  of  the  or- 
der of  filiation ;  and  shall  enter  into  a  bond(u?)  to  the  people  of  this  state 
in  such  sura  as  such  Justices  shall  direct*  with  good  and  suflicient  sureties, 
to  be  approved  by  them,  with  one  or  other  of  the  folbwing  conditions : 
1.  That  such  persdn  wiB  pay  weekly,  or  otherwise,  as  shall  have  been 
ordered,  such  sum  for  the  support  of  the  said  child,  and  for  the  susten- 
ance of  its  mother  as  aforesaid  as  shall  have  been  ordered,  or  shall  at 
any  time  thereafter  be  ordered  by  the  court  of  general  sessions  of  thb 
peace  of  the  same  coun^ ;  and  that  he  will  fully  and  amply  indemnify 
the  county  and  town,  or  ^ty  where  the  said  bastard  shall  have  been 
bom,  or  where  the  woman  jSkely  to  have  such  bastard  shall  be,  and  eve- 


iq)  1  R.  S.  644,  §  11.  (u)  See  Append.  No.  64. 

(r)  See  fonn,  Append.  No.  62.  (v)  1  R.  S.  644,  §  13.  See  Append, 

(«)  1  R.  S.  64i,  §  la.    M.645,§16.  No.65. 

<0  See  forai,  Aj^nd.  Ifo.  63.  (to)  See  forai,  Appe^^.  No.  G^* 
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ry  other  county,  town,  or  city  which  may  have  incurred  any  expenae, 
or  may  be  put  to  any  expense  for  the  support  of  such  child,  or  its  moth- 
er, during  her  confinement  and  recovery  therefrom,  against  all  such  ex* 
penses ;  or  2.  That  such  person  will  appear  at  the  next  court  of  general 
sessions  of  the  peace  of  the  said  county,  and  not  depart  the  said  coart 
without  its  leave.(x) 

The  penalty  of  the  bond  for  the  appearance  of  the  putative  father  at 
the  court  of  general  sessions,  when  one  is  taken,  must  be  such  a  sum  as 
shall  be  deemed  a  full  indemnity  for  the  expense  of  supporting  such  has* 
tard  and  its  mother,  as  before  provided.(y) 

When  father  to  be  discharged^  or  committed.']  Upon  such  bond  being 
executed,  to  the  satisfaction  of  the  justices,  they  shall  discharge  such  pe^ 
son  from  his  arrest.  But  if  he  refuse  or  neglect  to  execute  a  bond  with 
one  of  ihe  conditions  aforesaid,  or  to  pay  the  costs  and  charges  so  certi- 
fied, he  shall  be  committed  by  such  justices,  or  either  of  them,  to  the 
common  jail  of  the  city  or  county,  by  warrant,(z)  there  to  remain  aotil 
discharged  by  the  court  of  general  sessions  of  the  peace,  or  until  he  shall 
execute  such  bond  in  the  penalty  which  shall  have  been  required  by  the 
justices,  (a) 

How  the  putative  father  is  to  be  kept  during  the  examinatian.]  During 
such  examination  and  until  such  person  shall  be  discharged  by  the  jas- 
tices,  as  aforesaid,  he  is  to  remain  in  custody  of  the  constable  who  ap- 
prehended him,  unless  a  bond  shall  have  been  taken  for  his  appearance,, 
as  above  provided.  And  when  committed  to  any  jail  he  is  to  be  confined 
therein  without  being  let  to  bail,  and  without  being  entitled  to  the  liber* 
ties  thereof. 

Proceedings  where  bond  is  given  out  of  the  county.]  When  any  bond 
taken  out  of  the  county  as  aforesaid,  by  which  the  person  chaiged  shali 
be  bound  to  appear  at  the  next  court  of  general  sessions  of  the  peace» 
shall  be  returned  to  the  justice  who  issued  the  warrant,  such  justice  shall, 
in  like  manner,  call  in  the  aid  of  another  justice  of  the  peace  of  the  same 
county ;  and  the  said  two  justices  are  to  proceed  in  manner  aforesaid,  to 
famine  and  determine  who  is  the  father  of  suchbastardtor  ofsuch 
child  likely  to  be  bom  a  bastard ;  and  shall  make  an  order  of  fil^lioa 
and  prescribe  the  sum  to  be  paid  by  such  putative  father,  for  the  support 
of  such  child,  and  for  the  sustenance  of  the  mother  a&  aforesaid;  and 
shall  certify  the  reasonable  costs  of  apprehending  the  said  father,  and  of 
the  order  of  filiation. 


(x)  1 R.  S.  645,  §  14.  (z)  See  fotm.  Append.  No.67. 

(y)  Id.  ib.  §  16.  (a)  1  R.  S.  645,  f  15. 
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ExarnvROtimi  in  such  case.']  Such  examination  and  order  may  be 
made  in  the  absence  of  the  person  so  charged,  unless  before  the  same  be 
made  he  shall  personally  require  of  the  justice  issuing  the  warrant  that 
such  examination  be  made  in  his  presence.  In  which  case  reasonable 
notice  of  the  time  and  place  of  such  examination  shall  be  given  to  hira. 
He  may  appear  and  offer  testimony  in  relation  to  tlie  matters  to  be  in- 
quired into,  and  the  same  proceedings  are  to  be  had  as  in  the  case  of  the 
person  so  charged  being  brought  before  such  justice.  (6) 

Compelling  mother  of  a  bastard  to  testify. ]  In  making  any  examina- 
tion authorized  by  the  statute,  the  justice  or  justices  may  compel  the 
mother  of  a  bastard  so  chargeable,  or  a  woman  pregnant  with  a  child 
likely  to  be  born  a  bastard  and  to  become  so  chargeable,  to  testify  and 
•disclose  the  name  of  the  father  of  such  bastard  or  child ;  and  in  case  of 
her  refusal,  may,  after  the  expiration  of  one  month  from  the  time  of  her 
delivery,  if  she  shall  be  sufficiently  recovered,  commit  her  to  the  common 
jail  of  the  county,  by  a  warrant(c)  under  his  hand,  or  the  hands  of  such 
justices ;  in  which  the  cause  of  commitment  shall  be  distinctly  set  forth, 
there  to  remain  until  she  shall  testify  and  disclose  the  name  of  such 
father.  ((/) 

Where  an  action  is  brought  for  false  imprisonment  under  such  a  war- 
rant as  is  mentioned  in  the  above  section,  and  the  warrant  is  produced  by 
the  plaintiff  on  the  trial,  it  is  to  be  taken  as  evidence  of  the  facts  stated  in 
it  until  the  contrary  be  shown,  (e) 

When  mother  may  be  compelled  to  support  bastard.]  If  the  mother  of 
a  bastard  child,  chargeable  or  likely  to  become  chai^eable  as  aforesaid, 
be  possessed  of  any  property  in  her  own  right,  any  two  justices  of  the 
peace  of  the  county  where  such  mother  may  be,  on  the  application  of  any 
<coanty  superintendent  or  overseer  of  the  poor,  shall  examine  into  the 
matter,  and  in  their  discretion  make  order(/)  for  the  keeping  of  such 
bastard  by  charging  such  mother  with  the  payment  of  money  weekly,  or 
4>ther  sustentation,  for  the  support  of  such  child,  as  they  shall  think  meet 

If  after  the  service  of  such  order,  subscribed  by  the  said  justices,  upon 
such  mother,  she  shall  refuse  or  neglect  to  perform  the  same,  she  shall  be 
<x>mmitted  to  the  common  jail  of  the  county,  there  to  remain,  without 
bail,  until  she  comply  with  such  order ;  unless  she  shall  execute  a  bond(^) 
to  the  people  of  this  state,  in  such  sum  as  the  said  justices  shall  direct, 
with  good  and  sufficient  sureties,  to  appear  at  the  then  next  court  of  gen- 


(h)  Id.  lb.  §§  17, 18.    Id.  646,  §  19.  (e)  4  Wend.  555. 

(c)  See  form,  Append.  No.  68.  (/)  See  Append.  No.  69,  forai  of  older. 

(d)  1  R.  S.  646,  §  20.    See  4  Wend.  {g)  See  Append.  No.  70. 
655. 


Digitized  by 


Google 


528  PROCEED^IGS,  kc,  IN  CRIMINAL  CASB8.         {Book  IX. 

eral  sessioiis  of  the  peace,  in  the  said  couatyi  and  not  to  depart  the  said 
court  without  its  leave. 

Reducing  or  increasing  amount  ordered  to  be  paid*']  The  justices  who 
shall  have  made  any  order  of  filiation  or  maintenance  against  the  father 
or  mother  of  any  bastard  may,  from  time  to  time,  vary  the  amount  therein 
directed  to  be  paid,  by  redudng  the  same,  as  circumstances  may  require. 
And  upon  a  proper  application  and  notice,  the  court  of  general  sessiofis 
of  the  peace  of  the  county  may  increase  or  reduce  the  amount  directed 
to  be  paid  by  any  such  order.(A) 

Appeals  from  orders  of  justices.']  Any  person  who  shall  think  himself 
aggrieved  by  any  order  or  determination  of  any  two  justices  of  the  peace, 
made  pursuant  to  any  authority  given  by  the  above  provisions  of  the 
statute,  may  appeal  therefrom  to  the  next  court  of  general  sessbns  of  the 
peace  to  be  holden  in  the  same  county,  excepting  any  person  who  shall 
have  executed  a  bond  to  perform  any  order  of  filiation  and  of  settlement 
and  to  indemnify  the  public ;  who  shall  be  concluded  thereby,  and  shall 
not  be  permitted  to  appeal  from  any  other  part  of  the  said  order  than 
such  as  fixes  the  weekly  or  other  allowance  to  be  paid. 

Whenever  a  bond  shall  be  entered  into  by  a  person  charged  as  the 
father  of  a  bastard,  or  of  a  child  likely  to  be  bom  a  bastard,  or  by  the 
mother  of  a  bastard,  for  his  or  her  appearance  at  the  next  court  of  gen- 
eral sessions,  the  same  shall  be  deemed  an  appeal  from  the  order  of  filia- 
tion or  sustenance,  as  the  case  may  be ;  and  no  further  or  other  notice 
thereof  shall  be  required.  In  other  cases  of  appeal,  notice  shall  be  given 
to  the  justice  making  the  order^  and  to  the  other  party  affected  by  such 
order,  or  to  the  superintendent  or  overseers  at  whose  instance  the  same 
was  obtained,  at  least  ten  days  previously. 

Justices  to  transmit  bonds^  ^.  to  clerics  office.]  The  justices  who  sbaH 
have  taken  or  received  any  bobd  for  the  appearance  of  any  party  at  the 
general  sessions,  shall  transmit  the  same  to  the  clerk  of  the  court  before 
the  opening  thereof,  together  with  the  orders  of  maintenance  and  suste- 
nance which  shall  have  been  made,  or  true  copies  thereof,  signed  by  the 
justices  making  the  8ame.(i) 

Putative  father  to  be  discharged  in  certain  cases.]  If  the  woitian  so 
pregnant  shall  be  married  before  she  is  delivered  of  such  child,  or  if  she 
shall  miscarry,  so  that  such  child  shall  not  be  bom  alive,  or  if  it  shall  ap- 
pear that  ^e  is  not  so  pregnant,  the  person  charged  as  the  father  of  such 
child  shall  be  discharged  from  custody,  if  imprisoned,  or  from  his  bond  or 
recognizance  by  the  court  of  general  sessions  before  whom  such  fact  shall 

ih)  1  R.  S.  646,  §§  21, 22, 28.  (i)  Id.  647,  §§  24,  26. 
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appear,  or  be  immediately  relieved  out  of  custody,  by  warrant(&)  under  the 
bands  and  seals  of  the  justices  by  whom  he  was  committed,  upon  such 
fact  appearing  to  them.(/} 

Proceedings  token  order  of  justices  is  quashed  by  general  sessions^for 
informality.']  In  case  of  any  order  being  quashed,  for  any  other  reason 
than  on  the  merits,  and  the  person  chcu-ged  being  bound  over  as  aforesaid, 
the  same  proceedings  may  be  had  by  the  justices  of  the  peace  for  the  ap- 
prehension of  the  person  charged  as  father  of  a  bastard,  &c.  and  for  the 
making  of  an  order  of  filiation  and  maintenance,  and  for  the  commitment 
of  such  person  in  default  of  executing  any  bond  required  by  law  as  are 
authorized  by  statute  in  the  first  instance.  And  the  same  proceedings  are 
to  be  subsequently  had,  in  all  respects,  (m) 

Bands  for  appearance  to  be  signed  and  transmitted  to  general  sessions.] 
The  bonds  taken  by  any  justice  or  justices  for  the  appearance  of  any 
person  thus  charged,  or  for  the  appearance  of  any  mother  of  a  bastard 
child  at  any  court  of  general  sessions  of  the  peace,  must  be  signed  by  the 
persons  binding  themselves  as  principals  and  sureties,  and  transmitted  by 
the  justice  taking  the  same,  or  receiving  the  same  from  any  constable  as 
aforesaid,  to  the  said  court,  at  the  opening  of  its  next  term.(n) 

Where  father  or  mother  of  a  bastard  absconds.]  If  the  putative  father 
or  mother  of  any  bastard,  or  of  any  child  likely  to  be  bom  a  bastard,  and 
to  become  chargeable,  run  away  from  the  place  of  their  ordinary  resi- 
dence, leaving  such  bastard  or  child  chargeable,  or  likely  to  become 
chargeable  to  the  public,  the  overseers  of  the  poor  of  the  town,  or  the 
superintendents  of  the  poor  of  the  county  where  such  bastard  shall  be 
bom  or  be  likely  to  be  bom,  may  apply  to  any  two  justices  of  the  peace 
of  the  county  where  any  estate  real  or  personal  of  the  putative  father 
or  mother  shall  be,  for  authority  to  seize  and  take  such  real  and  personal 
estate.  Upon  due  proof  being  made,  to  the  satisfaction  of  such  justices, 
of  the  said  facts,  they  are  to  issue  their  warrant(o)  in  the  manner  direct- 
ed by  statute  in  relation  to  parents  absconding,  &c.(/>)  and  the  same 
proceedings  are  so  be  had  thereon  in  all  respects.(7) 

Justices  endorsing  warrants^  protected.]  Justices  endorsing  warrants 
issued  for  the  apprehension  of  the  putative  father  of  a  bastard  or  of  a  child 
likely  to  be  bora  a  bastard,  are  not  liable  to  any  information,  indictment, 
action  of  trespass,  or  other  action,  by  reason  thereof,  although  it  should 
afterward  appear  that  such  warrant  was  illegally  or  improperly  issued.(r) 

(k)  See  form,  Ap^nd.  No.  71.  ^o)  See  Apjpend.  No.  72^ 


1  R.  S.  648,  §80.  (p)  See  1  R.  S.  615,  §§ 8  to  18. 

(m)  Id,  650,  §  40.  («  Id.  652,  §  52. 

(n)  Id.  651,  §  45.  (r)  Id.  656,  §  70. 
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Proceedings  in  case  of  death,  ^.  of  justice  issuing  vxirrant.']  If  the 
justice  who  shall  have  issued  any  warrant  for  the  apprehension  of  the 
father  of  a  bastard,  6ic.  has  died,  vacated  his  office,  or  is  absent,  on  the 
return  of  the  warrant,  the  constable  who  apprehended  the  father  must 
carry  him  before  some  other  justice  of  the  same  town ;  who  has  the 
same  authority  to  proceed  thereon  as  the  justice  who  issued  the  warrant.(^) 

We  have  thus  stated  the  provisions  of  the  statute  which  relate  to  the 
duties  and  powers  of  justices  of  the  peace,  in  cases  of  bastardy.  And 
these  provisions,  together  with  the  forms  in  the  Appendix,  will  doubtless 
afford  the  justice  a  clear  view  of  the  course  to  be  pursued  by  him  in  these 
cases,  without  further  explanation. 

The  proceedings  in  the  general  sessions,  upon  appeals  from  justices  in 
cases  of  bastardy,  are  also  regulated  by  the  revised  statutes  ;  to  which  ft 
will  be  sufficient  to  refer  the  reader.  (<) 

12th.  Lunatics.]  Justices  of  the  peace  have  a  summary  jurisdictioD 
over  lunatics,  for  the  purpose  of  apprehending  and  securing  them,  in  order 
to  prevent  them  from  committing  any  injury  upon  their  own  persons,  or 
the  persons  or  property  of  others. 

The  statute  makes  it  the  duty  of  the  committee  or  relatives  of  every 
lunatic  or  mad  person  to  confine  or  maintain  him.  In  case  of  their  re- 
fusal or  neglect  to  do  so,  or  where  tliare  is  no  such  committee  or  relative 
of  sufficient  ability,  it  is  made  the  duty  of  the  overseers  of  the  poor  of  the 
city  or  town  where  any  lunatic  shall  be  found,  to  apply  to  any  two  jus* 
tices  of  the  peace  of  such  city  or  town  :  who  upon  being  satisfied,  on  ex- 
amination, that  it  would  be  dangerous  to  permit  such  lunatic  to  go  at 
large,  shall  issue  their  warrant(ti)  directed  to  the  constables  and  over- 
seers of  the  poor  of  such  city  or  town,  commanding  them  to  cause  such 
lunatic  or  mad  person  to  be  apprehended  and  to  be  safely  locked  up  and 
confined  in  such  secure  place  as  may  be  provided  by  the  overseers  of  the 
poor  to  whom  the  same  is  directed,  within  the  town  or  city  of  which  such 
overseers  may  be  officers,  or  within  the  county  in  which  such  city  or 
town  may  be  situated,  or  in  the  county  poor-house,  in  those  counties 
where  such  houses  are  established,  or  in  the  lunatic  asylum  in  the  city  of 
New-York.  And  it  is  made  the  duty  of  such  overseers  of  the  poor  to 
procure  a  suitable  place  for  the  confinement  of  such  lunatic.(f;) 

No  person  who,  by  reason  of  lunacy  or  otherwise,  is  furiously  mad,  or 
so  far  disordered  in  his  mind  as  to  be  dangerous  if  permitted  to  go  st 
large,  shall  be  committed  as  a  disorderly  person,  to  any  prison,  jailf  or 


(«)  Id.  ib.  §  71.  (u)  See  form,  Append.  No.  78. 

(0  1  R.  S.  647  to  653.  (v)  I  R.  S.  634,  §§  4,  6. 
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house  of  correction,  or  confined  therein,  unless  an  agreement  shall  have 
been  made  for  that  purpose  with  the  keepers  thereof;  or  in  any  other 
way  than  as  above  directed. 

No  such  lunatic,  or  mad  person,  or  person  disordered  in  his  senses, 
aball  be  confined  in  the  same  room  with  any  person  charged  with,  or 
convicted  of,  any  crime.  Nor  shall  such  person  be  confined  in  any  jail 
more  than  four  weeks ;  and  if  he  continues  furiously  mad  or  dangerous, 
he  is  to  be  sent  to  the  asylum  in  New-York,  or  to  the  county  poor-house, 
or  alms-house,  or  other  place  provided  for  the  reception  of  lunatics  by 
tiie  county  superintendents,  (u?) 

Any  two  justices  of  the  peace  of  the  city  or  town  where  such  lunatic 
or  mad  person  shall  be  found,  may,  without  the  application  of  any  over- 
seers of  the  poor,  and  upon  their  own  view,  or  upon  the  information  or 
oath  of  others,  whenever  they  deem  it  necessary,  issue  their  warrant(x) 
for  the  apprehension  or  confinement  of  such  lunatic  or  mad  person  as 
aforesaid.(y) 

13th.  Parents  and  husbands  absconding  from  their  families.']  When- 
ever the  father,  or  mother  being  a  widow  or  living  separate  from  her 
husband,  shall  abscond  from  their  children,  or  a  husband  from  his  wife, 
leaving  any  of  them  chargeable,  or  likely  to  become  chargeable  upon  the 
public  for  iheir  support,  the  overseers  of  the  poor  of  the  town  where  such 
wife  or  children  may  be,  may  apply  to  any  two  justices  of  the  peace  of 
any  county  in  which  any  estate,  real  or  personal,  of  the  said  father, 
mother,  or  husband  may  be  situated,  for  a  warrant  to  seize  the  same. 
Upon  due  proof  of  the  facts  aforesaid  such  justices  shall  issue  their  war- 
rant,(z)  authorizing  the  said  overseers  to  take  and  seize  the  goods,  chat- 
tels, efiects,  things  in  action,  and  the  lands  and  tenements  of  the  person 
so  absconding. 

By  virtue  of  such  warrant,  the  said  overseers  are  authorized  to  seize 
and  take  the  said  property,  wherever  the  same  may  be  found  in  the  said 
county,  and  they  will  be  vested  with  all  the  right  and  title  to  the  said 
property  which  the  person  so  absconding  had  at  the  time  of  his  or  her 
departure.  All  sales  and  transfers  of  any  personal  property  left  in  the 
county  from  which  such  person  absconded,  made  by  him,  after  the  issu- 
ing of  such  warrant,  whether  in  payment  of  an  antecedent  debt  or  for  a 
new  consideration,  are  absolutely  void.  The  overseers  must  immediately 
make  an  inventory  of  the  property  so  seized  by  them,  and  return  it  to 
the  court  of  general  sessions,  (a) 


s 


w)  1  R.  S.  635,  §§  6,  7.  («)  See  Append.  No.  75,  fonn  of  war- 

!x)  See  form,  Append.  No.  74.  rant 

(y)  1  R.  S.  635,  §  8.  (a)  1  R.  S.  615,  §§  8,  9. 
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ir  the  person  against  whom  such  warrant  is  issued  shall  return  and 
support  the  wife  or  children  so  abandoned,  or  give  security(6)  sati^^c- 
tory  to  any  two  justices  of  the  town,  to  the  overseers  of  the  poor  of  the 
town,  that  the  wife  or  children  so  abandoned  shall  not  become  or  there- 
after be,  chargeable  to  the  town  or  county,  then  such  warrant  inuat  be 
discharged  by  an  order  of  such  justices,  and  the  property  taken  be 
restored  to  such  party.(c) 

14lh.  Hawkers  and  Pedlers.]  The  statute  prohibits  any  person  from 
peddling  without  a  license  as  a  hawl^er  and  pedler,  obtained  io  the  rohn- 
ner  therein  directed.  Every  person  found  travelling  and  tradic^  within 
this  state  contrary  to  the  provisions  of  the  statute  or  contrary  to  the  terms 
of  any  license  that  may  have  been  granted  to  him  as  a  hawker  and  ped- 
ler,  forfeits,  for  each  offence,  the  sum  of  twenty-five  dollars,  to  the  use 
of  the  poor  of  the  town  in  which  the  ofience  is  committed.  And  every 
person  so  trading  who  shall  refuse  to  produce  a  license  as  a  hawker  or 
pedler,  to  any  officer  or  citizen  demanding  the  same,  forfeits,  for  each 
ofience,  the  sum  of  ten  dollars,  to  the  use  of  the  overseer  of  the  poor  of 
the  town.  Every  offender  who,  after  notice,  shall  re^se  or  neglect  to 
pay  the  above  penalty,  must  be  committed  by  the  justice  before  whom 
the  conviction  is  had,  to  the  jail  of  the  county  in  which  the  o0ence  was 
committed,  for  the  term  of  one  month.(i7) 

Any  citizen  is  authorized  to  apprehend  and  detain  any  person  found 
trading  as  a  hawker  or  pedler,  without  license,  or  contrary  to  the  terms 
of  his  license,  or  who  shall  refuse  to  produce  a  license ;  and  be  may 
convey  the  ofiender  before  any  justice  of  the  peace  in  the  town  or  county 
in  which  he  is  apprehended,  (e) 

It  is  the  duty  of  such  justice,  if  a  sufficient  license  to  authorize  such 
trading  be  not  produced  to  him,  and  the  fact  of  trading  be  proved  to 
him,  either  by  the  confession  of  the  person  so  apprehended,  or  the  oath 
of  competent  witnesses,  to  convict  the  ofiender  (/)  of  such  oflTences  against 
the  statute  as  shall  be  so  confessed  or  proved ;  and  to  issue  his  warrant(gf) 
on  each  conviction,  directed  to  some  constable  of  the  county  in  wluch 
the  conviction  is  had,  commanding  sqch  constable  to  cause  the  sum  of 
twenty-five  dollars,  with  costs  not  to  exceed  five  dollars,  to  be  forthwith 
levied  by  distress  and  sale,  at  public  vendue,  of  the  goods,  wares  and 
merchandize  of  the  ofiender.    The  monies  collected  on  such  warrant* 


(b)  See  Append.  No.  76,  form  of  bond        (e)  Id.  ib.  §  8. 
to  be  given  in  such  cases.  If)  See  Append.  No.  78,  forai  of  coiii> 


(c)  1  R.  S.  616,  §  11.  viction. 

(d)  Ifi.l  


S.  575.  §  1,  676,  §§6,  7.  See       {g)  See  form,  Append.  No.  79. 
Append.  No.  77,  form  of  commitment 
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eKclusive  of  the  costs,  are  to  be  paid  by  the  justice  to  the  overseers  of  the 
poor  of  the  town  in  which  the  offence  was  committed.  (A) 

In  every  case  of  a  prosecution  against  any  person  for  the  recovery  of 
a  penalty  given  by  the  above  sections  of  the  statute,  no  costs  are  to  be 
allowed  to  the  defendant  if  it  shall  appear  that  before  the  commence- 
ment of  the  prosecution,  he  had  refused  to  produce  his  license,  or  to  dis- 
close his  name,  when  lawfully  required.  Nor  in  such  case  will  the  de» 
fendant  be  entitled  to  maintain  any  action  against  the  person  prosecuting 
him,  or  the  constable,  or  other  persons  by  whom  he  was  apprehended,  or 
the  justice  issuing  any  warnmt  or  other  process  against  him,  or  before 
whom  he  was  tried,  for  any  of  their  acts  in  so  prosecutiqg,  apprehending 
or  trying  him. 

No  suit  or  prosecution  for  the  recovery  of  any  of  the  above  mentioned 
penalties  can  be  maintained  unless  it  appears  that  it  is  brought  within 
sixty  days  after  the  commission  of  the  offence  charged. 

Every  person  sued  for  putting  in  execution  the  above  provisions  of  the 
statute,  or  doing  any  matter  or  thing  pursuant  thereto,  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence.  And  if  the  plain- 
tiff in  any  such  suit  does  not  prevail,  the  defendant  is  entitled  to  recover 
treble  costs«(t) 

15th.  Violations  of  excise  law."]  The  title  of  the  revised  statutes  re- 
lating to  excise  and  the  regulation  of  taverns  and  groceries  imposes  vari- 
ous penalties  for  violating  its  provisions ;  which  penalties  may,  in  general, 
be  sued  for  and  recovered  before  justices  of  the  peace.  And  the  statute 
provides  that  whenever  any  conviction  or  judgment  shall  be  obtained 
against  any  person  licensed  to  sell  strong  or  spirituous  liquors  or  wines, 
for  any  violation  of  such  provisions,  either  in  a  suit  for  a  penalty  or  in  a 
suit  upon  bond  given  by  such  person,  it  shall  be  the  duty  of  the  justice  or 
court  before  whom  the  same  is  had,  to  transmit  to  the  next  court  of  gen- 
eral sessions  of  the  county  a  statement(At)  of  such  conviction  or  judgment, 
and  of  the  offence  for  which  it  was  obtained.(/) 

Having  thus  made  a  brief  statement  of  the  principal  cases  in  which 
justices  of  the  peace  possess  a  summary  jurisdiction,  and  of  the  proceed- 
ings in  each  class  of  cases,  so  far  as  the  same  are  regulated  by  statute,  it 
may  perhaps  he  useful  in  this  place  to  submit  some  remarks  respecting 
summary  convictions  in  general  and  the  several  parts  thereof.  It  will 
have  been  observed  that  the  statute,  in  many  cases,  is  silent  as  respects 
the  particular  form  or  manner  of  proceeding  by  justices  in  the  execution 


{h)  1  R.  S.  576,  §  9.  (k)  See  Append.  No.  80,  form  of  this 

0  Id.  ib.  §§  10, 11, 12.  itatement 

{0  llt.S.677.    Id.681,  §22. 
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of  their  summary  powers.  To  such  cases  the  following  remarks  are 
intended  to  apply.  Wherever  the  statute  contains  any  express  directioa, 
however,  on  the  subject,  it  will  of  course  control  whatever  may  seem  to 
conflict  with  it  here. 

As  the  summary  power  of  conviction  given  to  justices  of  the  peace  is  io 
restraint  of  the  common  law,  the  rule  adopted  by  the  courts,  in  constru- 
ing these  convictions,  has  generally  been  that  nothing  shall  be  presumed 
in  favor  of  the  substance  or  contents  of  the  conviction ;  but  that  the  in- 
tendment, in  this  respect,  vnll  be  against  it.  Consequently,  where  this 
special  power  is  given  to  a  magistrate  by  any  act  of  the  legislature,  it 
roust  appear  that  he  has  strictly  pursued  it.  Otherwise  the  common  law 
will  break  in  upon  him  and  level  all  his  proceedings.  So  that  though  i 
trial  by  jury  is  in  reality  dispensed  with,  yet  he  must  proceed  acconJing 
to  the  course  of  the  common  law  in  trials  by  juries,  and  consider  himself 
only  as  constituted  in  the  place  both  of  judge  and  jury.(i7t) 

A  conviction,  to  be  good,  must  be  founded  on  several  preliminary  pro- 
ceedings. 1.  There  must  be  a  complaint  or  charge,  against  the  persoiL 
2.  He  must  be  brought  before  the  magistrate^  by  warrant  or  otherwise,  or 
have  notice  of  the  charge  in  order  that  he  may  have  an  opportunity  of 
making  his  defence.  3.  The  evidence  against  him  must  be  such  as  the 
common  law  approves  of,  unless  the  statute  specially  directs  otherwise. 
4.  If  the  person  is  found  guilty  there  must  be  a  convictiont  judgment  and 
execution^  all  according  to  the  course  of  the  common  law,  directed  and 
influenced  by  the  special  authority  given  by  statute.  5.  There  must  be 
a  record  of  the  whole  proceedings,  wherein  the  justice  must  accurately 
set  forth  all  the  previous  proceedings,  (n) 

1st.  Cfthe  complaint]  Where  the  complaint  or  information  is  re- 
quired by  statute  to  be  in  writing,  that  form  must  be  observed ;  and  this 
is  usually  directed  where  power  is  given  to  apprehend  the  oflfender  in 
the  first  instance.  But  unless  expressly  so  directed  it  does  not  seem  ne- 
cessary that  it  should  be  in  writing.  It  is  always  useful,  however,  in 
practice,  for  careful  magistrates  to  require  a  complaint  in  writing,  before 
they  will  issue  a  warrant  to  arrest  the  ofiender.  Aod  it  is  said  the  only 
cases  in  which  this  document  is  properly  dispensed  with,  are  those  in 
which  justices  are  authorized  to  convict  upon  their  own  view.(l)  1^^ 
not  requisite  that  the  complaint  should  be  upon  oath  if  not  enjoined  by 
the  letter  of  the  statute.(o) 

Though  a  conviction  upon  a  complaint  instanter  may  be  good,  yet  it 

(m)  1  Bum's  J.  729.    Paley  on  Conv.  (1)  Stone's  Prac.  Petty  Sew.  28.  P»- 

45.  ley,  15, 60.                             _^    ^^ 

(n)  l»Dea.  Cr.  Dig.  802.    1  Bom's  J.  (o)  Bosc.  on  Pen,  Stat  16.    P»l«y  •» 

729.    Paley,  ch.  2.  Conv.  15,  60. 
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ought  to  be  declared  to  be  on  such  complaint,  and  not  as  grounded  on 
one  which  is  not  proved. (p) 

The  place  where  the  complaint  is  stated  to  be  received  is  necessary  to 
be  mentioned,  in  order  to  show  that  the  magistrate  was,  at  the  time,  act- 
ing within  his  jurisdiction.(7) 

The  complaint  must  also  set  forth  the  day  and  year  on  which  it  is  ex- 
hibited ;  as  well  that  it  may  appear  to  be  subsequent  to  the  offence,  and 
prior  to  all  the  other  proceedings,  as  in  order  to  ascertain  that  the  prose- 
cation  is  within  the  time  limited  by  the  particular  statute  on  which  it  is 
founded,  (r) 

The  name  and  style  of  the  magistrate  before  whom  the  complaint  is 
lodged  must  be  set  forth  ;  and  this  is  done  by  addressing  the  complaint  to 
him ;  from  which  it  must  appear  that  he  is  a  magistrate  of  the  county 
where  the  offence  is  stated  to  have  been  committed,  in  order  that  his  ju- 
risdiction may  be  shown  on  the  face  of  the  proceed  ings.(«)  It  is  not  suf- 
ficient, therefore,  to  describe  him  as  a  justice  in  the  county,  without  say- 
ing q/*  and /or  the  county,  (i) 

The  complaint,  being  the  substratum  of  the  magistrate's  jurisdiction, 
and  in  the  nature  of  an  indictment,  must  contain  a  complete  statement 
of  the  offence ;  for  the  evidence  subsequently  stated  in  the  conviction 
can  only  support  the  original  charge,  but  can  by  no  means  extend  or  sup- 
ply  what  is  wanting  in  the  complaint.(u)  The  complaint  must  also  con- 
tain a  direct  and  positive  charge  against  the  defendant,  and  not  merely 
facts  amounting  to  a  presumption  of  guilt,  however  sufficient  such  facts 
may  be  ns  prima  facie  evidence  against  him.(t;) 

Where  the  knowledge  of  the  party  is  mentioned  by  the  statute  as  an 
ingredient  of  the  offence,  nothing  short  of  a  direct  averment  to  that  ef- 
fect is  sufficient ;  unless,  indeed,  equivalent  words  are  used.  But  the 
words  unlawfully,  fraudulently,  and  qgainst  the  form  of  the  statute,  are 
not  equivalent  to  knowingly.{w) 

And  the  offence  must,  in  all  other  respects,  be  brought  withm  the 
terms  of  the  statute,  (x)  And  no  intendment  is  admitted  to  help  out  a 
description  defective  for  want  of  an  essential  averment,  (y)  But  the 
charge  in  the  complaint  need  not  be  expressed  in  the  precise  words  of 
the  act.    It  is  sufficient  if  the  words  used  in  the  one  are  synonymous 


)  1  Ld.  Rajm.  509.  (u)  Paley  on  Conv.  65.    2  Salk.  680. 

q)  Bosc.  24.     1  Bam.  k  Cress.  101.  2  Ld.  Raym.  1268.    Doug.  282. 

r)  1  Ld.  Raym,  510.    2  id.  1546.  (©)  10  Mod.  155.    Paley,  96. 

ley,  58.  (w)  8  T.  R.  536. 

«)  1  Stra.  261.  (x)  2  Ld.  Raym.  791.    1  Dea.  Cr.  L. 


2  Salk.  473. 


(y)  1  T.  R.  122.    Paley,  68. 
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with  the  words  contained  in  the  other,  '^us  a  complaint  under  a  stat- 
ute prohibiting  ^  combinations  to  obtain  an  advance  of  wages,"  stating 
that  the  defendant  attended  a  meeting  for  carrying  on  a  conibination  of 
journeymen  **for  the  purpose  of  obtaining  an  advance  of  wages,"  wai 
held  to  be  correct  (z) 

The  name  of  the  informer  should  be  stated  in  all  cases,  that  the  per- 
son convicted  may  know  who  is  his  acci!kser.  And  it  is  indispensable 
where  any  part  of  the  penalty  is  given  by  the  statute  to  the  informer,  in 
order  that  the  conviction  may  appear  to  be  founded  upon  other  evidence 
than  that  of  the  informer  himself,  who  is,  in  such  cases,  an  incompetent 
witness.(a)  So,  for  the  like  reason,  where  a  statute  directs  that  certain 
things  shall  be  forfeited  to  the  person  seizing  the  same,  the  complaint 
must  show  that  the  person  to  whom  the  thing  is  adjudged,  is  the  person 
who  seized  it ;  and  it  is  not  enough  that  this  is  stated  in  the  adjudica- 
tion. (&)  But  it  is  not  necessary,  (as  in  penal  actions,)  to  allege  that  tbe 
informer  sues  as  well  for  himself  as  for  the  other  parties,  (c) 

In  cases  where  the  penaUy  is  given  to  the  owner  of  property  injurecf, 
by  way  of  compensation,  it  is  advisable  to  mention  the  name  of  the 
owner  as  joining  in  the  complaint ;  for  his  dissent  to  the  committing  of 
the  offence,  ought  to  appear,  by  some  means,  on  the  face  of  the  convic- 
tion.(rf) 

It  is  no  objection  that  the  offender  appears  to  be  a  feme  covert,  al- 
though the  offence  charged  sounds  in  contract — as  in  the  case  of  a  con- 
viction under  the  statute  9  Geo.  2,  ch.  23,  for  selling  gin ;  for  a  married 
woman  may  be  convicted  on  a  penal  statute,  without  joining  her  hus- 
band.(e) 

The  complaint  should  also  state  the  time  of  committing  the  offence,  that 
the  magistrate  may  appear  to  have  proceeded  in  the  first  instance  upon 
a  legal  charge.  (/)  But  the  precise  day  need  not  be  named,  if  tbe  of- 
fence be  alleged  to  have  been  committed  between  such  a  day  and  such  a 
day ;  provided  the  first  of  the  days  be  within  the  time  limited  by  tbe 
statute,  (g-)  It  is  more  regular,  however,  to  fix  the  charge  to  a  certain 
day,  when  it  can  be  done.  (A)  Where  a  complaint  appeared  to  be  made 
on  the  29th  of  May,  1805,  and  the  offence  was  chained  to  have  been 
committed  "  within  three  months^  to  wit,  on  the  I2th  May  now  last  past!* 

{x)  6  Barn.  &  Aid.  527.  («)  2  Str.  1120.    Hob.  96.    11  Co. 61. 

(a)  2  Ld.  Ravm.  1545.   Eagle's  Mag.        (/)  1  Salk.  869.   2  Stn.  900.  Ihdef 

Pock.  Comp.  69.  on  Conv.  61.    14  East,  272. 

5M.  &  S.  18S.  (i)  2  Hawk.  ch.  25,  482.    1  Saft- 

7T.R.  152.  878:    1  Ld.  Raym.  581.    5  Mod.  440- 
2  Burr.  2279.  (h)  Paley  on  Conv.  68. 
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it  was  held  that  the  words  last  past  might  refer  to  the  day  of  the  month, 
aod  not  to  the  month  itself,  so  as  to  obviate  the  objection  of  the  com- 
plaint being  out  of  time,  by  supposing  it  to  refer  to  May,  1804.(t) 

The  place  where  the  offence  was  committed  should  likewise  be  charg- 
ed in  the  complaint,  as  well  as  proved  by  the  evidence,  in  order  that  the 
complaint  may  appear  to  be  one  over  which  the  magistrate's  cognizance 
extends.  (A:) 

In  describing  the  oflfence,  it  is  sometirhes  necessary  to  adopt  a  more 
particular  description  than  what  is  conveyed  in  the  literal  terms  of  the 
act.(/)  So,  whenever  a  statute  makes  use  of  terms  so  general  as  will 
include  a  variety  of  circumstances,  it  is  then  not  enough  that  the  com- 
plaint follows  ^he  words  of  the  statute  ;  but  it  is  necessary  to  state  what 
particular  act  prohibited  has  been  committed,  or  what  particular  act  en- 
joined has  been  omitted. (m) 

The  complaint  must  also  specify  particular  things,  sums,  or  quantities, 
where  any  thing  turns  upon  them.  Thus,  a  conviction  for  hawking  goods 
without  a  license,  must  specify  the  goods  that  were  sold.(n) 

As  the  party  can  have  no  remedy  against  a  conviction  but  from  an 
exception  to  some  defect  appearing  upon  the  face  of  it,  every  exemption, 
excuse  or  qualification  which  accompanies  the  description  of  the  oflcnce 
in  the  enacting  clause  of  the  statute  should  therefore  be  distinctly  and 
positively  negatived,  in  order  that  the  court  may  be  satisfied  the  defend- 
ant had  no  such  matter  in  his  favor,  as  such  clause  would  allow  him  to 
plead,  (o) 

The  want  of  a  necessary  negative  averment  is  not  merely  a  formal, 
but  a  substantial  defect ;  and  is  not  therefore  aided  by  a  provision  in  the 
statute  that  the  conviction  ^all  not  be  vacated  for  want  of  form  ;  or  by 
the  allegation  in  the  conviction  of  the  thing  done  being  contrary  to  the 
form  of  the  statute  ;  for  these  words  are  no  more  than  the  conclusion  of 
law,  which  must  be  warranted  by  sufficient  premises,  (p)  The  omis- 
sion, too,  of  any  material  negative  averment  in  the  complaint  is  not  cur- 
ed by  any  statement  in  the  evidence  specified  in  the  conviction  ;  for  the 
defendant  can  be  convicted  only  of  the  charge  in  the  complaint ;  and  that 
must  be  sufficient  to  support  the  conviction — the  evidence  being  held  to 
prove  only,  but  not  to  supply  the  defects  in,  the  complaint.(y)  But  where 
matters  of  excuse  or  exemption  are  the  subject  of  a  distinct  proviso,  ei- 


(t)  7  East,  389.  (o)  2  Hawk.  ch.  25,  §  113.    8  T.  R. 

Ik)  Paley  on  Conv.  63.  642.    1  id.  141.    7  id.  27.    Paley,  86. 

(0  2  Barn.  &  Cress.  31.  '  (p)  4  Burr.  2279.    1  id.  154, 145, 679. 

(m)  Paley,  76.    Cald.  458.  8  Mod.  280.    6  East,  417. 

(n)  2  Chit  Ca.  Temp.  Mans.  522.  (  q)  Doug.  232. 
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ther  in  the  same  statute,  or  in  any  other  statute,  and  are  not  in  any  way 
referred  to  in  the  enacting  clause,  they  are  then  considered  as  matters  of 
defence,  and  need  not  be  noticed  in  the  complaint ;  inasmuch  as  the  ab« 
scnce  of  these  does  not  form  a  constituent  part  of  the  offence,  but  the 
existence  of  them  is  a  matter  of  justification  to  the  party  accused.(r) 

It  is  said  that  a  summary  proceeding  can  only  be  had  against  a  person 
who  is  actually  present,  and  committing,  or  aiding  in  committing,  the  of- 
fence.   But  this  rule  admits  of  many  exceptions.    Thus,  where  a  statute 
prohibits  the  using  of  a  wagon  without  having  the  owner's  name  paint- 
ed thereon,  in  the  manner  prescribed,  the  owner  is  liable  for  the  act  of 
his  servant  who  offends  against  the  statute,  although  such  owner  is  not 
present,  and  may  n9t  even  know  of  the  user  of  the  wagon.     And  so  it 
is  in  many  similar  cases  of  summary  proceedings  before  magistrates, 
where  the  principal,  though  absent  when  the  offence  is  actually  commit- 
ted, may  yet  be  legally  complained  of  and  convicted.    The  maxim  qui 
fadt  per  alium  fadt  per  se,  will  clearly  apply  under  such  circum- 
stances. («) 

It  may  be  further  observed,  in  addition  to  what  has  been  already  said 
as  to  the  statement  of  the  offence,  that  the  complaint  should  contain  an 
exact  description  or  statement  thereof,  in  order  that  the  magistrate  may 
be  aware  of  its  precise  naturet  And  in  order  to  show  upon  the  face  of 
it,  that  the  magistrate  has  jurisdiction,  it  should  appear  from  such  de- 
scription or  statement,  that  the  offence  as  charged  is  within  both  the  let- 
ter and  spirit  of  the  statute  under  which  it  is  made.  And  this  statement 
is  also  required  as  an  act  of  justice  towards  the  defendant,  who  has  a 
right  to  know  the  exact  nature  of  the  charge  he  has  to  answer. 

The  complaint  should  also  be  as  extensive  in  the  statement  of  the  of- 
fence as  the  apparent  facts  of  the  case,  on  their  ex  parte  description,  will 
warrant ;  because  the  complainant  will  not  be  allowed,  at  the  hearing, 
to  go  beyond  the  terms  of  the  charge,  as  comprised  in  the  complaint ; 
although  he  may  narrow  the  charge  as  much  as  he  pleases,  or  as  the  na- 
ture of  his  evidence  requires ;  so  that  he  does  not  make  his  case  so  dif- 
ferent from  that  laid  in  the  complaint  as  to  constitute  a  variance.  And 
as  to  what  amounts  to  a  variance,  it  may  be  mentioned  that  the  same 
rules  which  are  applicable  to  indictments,  will,  in  general,  be  found  to 
apply  to  complaints  also ;  and  unless  where  specially  dispensed  iKrith,tbe 
same  certainty  and  precision  are  requisite  in  the  one  as  in  the  other.(0 

It  is  sometimes  usual,  in  a  complaint  under  a  particular  statute,  to  set 


Paley  on  Con?.  94.  (0  Id.  38.  39. 

Stone*e  Prac.  PeUy  Sets.  36. 
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out  its  title,  or  otherwise  describe  it,  and  then  to  aver  that  the  offence 
complained  of  is  contrary  to  its  provisions.  But  this  mode  of  naming 
tbe  statute  is  not  necessary ;  although  it  is  proper  to  conclude  the  com- 
plaint with  the  words,  **  against  the  form  of  the  statute  (or  statutes)  in 
«uch  case  made  and  provided."(t/) 

If  the  complaint  is  required  by  the  particular  statute  under  which  is  laid, 
to  be  upon  oath^  the  magistrate,  aftei^  reading  it  over  to  the  complainant,  or 
satisfying  himself  that  its  contents  are  properly  understood,  should,  after 
it  has  been  signed  by  such  cornplainant,  cause  him  to  take  a  Testament  in 
his  right  hand,  (or  to  put  his  hand  thereon,)  while  the  magistrate  taking 
the  complaint  should  repeat  the  following  form  of  oath :  "You,  A.  B.  do 
swear  that  the  contents  of  this  complaint  signed  by  you  are  true  and  cor- 
rect, to  the  best  of  yoyr  knowledge  and  belief — ^so  help  you  God.**  Af- 
ter which,  the  informant  should  kiss  the  book.(v)  And  the  same  cere- 
mony should  also  be  observed  with  respect  to  the  two  other  species  of 
complaints,  which  we  have  already  noticed.(ti7)  If  the  complainant 
should  not  be  a  Christian,  he  should  be  sworn  according  to  the  peculiar 
ceremonies  of  his  religion  ;  if  a  Quaker,  he  may  affirm  as  follows :  "  You 
do  solemnly,  sincerely  and  truly  declare  and  affirm  ;*'  if  the  complainant 
has  any  peculiar  mode  of  swearing,  which,  in  his  opinion,  is  more  solemn 
and  obligatory  than  the  ordinary  method,  he  may  be  sworn  in  that 
manner,  (x) 

2d.  Of  the  tvarrant  to  bring  the  offender  before  the  justice."]  The 
complaint  having  been  properly  laid,  it  becomes  necessary  to  consider 
the  mode  in  which  the  defendant's  appearance  before  the  magistrate  is 
to  be  secured.  In  England,  this  is  effected  either  by  summons  or  war- 
rant ;  but  the  rule  as  to  the  cases  in  which  the  one  or  the  other  should 
be  issued,  does  not  appear  to  be  well  settled.  It  is  said  by  a  late  writer 
that  there  are  many  cases  in  which,  complaints  having  been  laid  upon 
oathf  the  justice  may  issue  either  a  summons  or  warrant,  as  he  may  deem 
expedient.  And  he  further  observed,  that  in  general,  upon  all  complaints 
laid  under  penal  statutes  in  the  nature  otqui  tarn,  (that  is,  where  the  in- 
former is  entitled  to  half  the  penalty,)  a  summons  is  the  proper  mode 
of  procuring  the  defendant's  attendance  before  the  magistrate.  And  in 
case  the  summons  is  disobeyed,  it  is  usual,  on  due  proof  of  the  service,  to 
proceed  with  the  case  ex  parte ;  although,  in  some  cases  where  the  ma- 
gistrate has  authority  so  to  do,  he  may  deem  it  expedient  to  enforce  the 


(u)  Eagle's  Mag.  Pock.  Comp.  70.        (to)  See  ante,  443,  448. 
Stone's  Pr.  40.  (x)  2  R.  R.  407,  8. 

(v)  Stone'e  Prac.  Pet.  Sess.  30. 
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defendant's  presence  at  the  hearing  of  the  case,  by  issuing  a  warrant  for 
his  apprehension.  And  many  of  the  English  statutes  expressly  give  tbk 
authority  to  justices  in  case  of  disobedience  to  the  8ummons.(y) 

In  this  state,  however,  it  does  not  seem  to  be  the  [»*actice  to  issue  t 
summons  in  any  case  of  a  criminal  character*  Unless  the  defendant  is 
arrested  by  the  verbal  order  of  the  justice,  upon  view  of  the  ofience  com- 
mitted, or  by  an  officer  without  process,  upon  the  request  of  any  person, 
the  only  method  of  procuring  the  defendant's  appearance  appears  to  be 
the  issuing  of  a  warrant,  for  that  purpose.  And  this,  indeed,  is  the  only 
kind  of  process  in  these  cases  mentioned  in  the  revised  statutes. 

It  is  a  general  rule  never  to  issue  a  warrant  without  an  ocUh  of  the  of- 
fence having  been  committed,  either  from  the  parly  complaining,  or  some 
person  on  his  behalf,  (z)  The  warrant  ought  to  set  forth  the  name  of 
the  complainant  and  defendant — the  nature  of  the  offence  charged — 
the  time  and  place  at  which  the  warrant  is  returnable — the  name  and 
jurisdiction  of  the  justice  before  whom,  and  the  time  when,  the  com- 
plaint was  laid.  And  it  should  also  be  dated  and  be  signed  and  seeded 
by  the  justice. 

Although  a  statute  does  not  in  express  terms  authorize  a  justice  to 
issue  a  warrant,  yet  wherever  he  is  empowered  to  cause  offenders  to  be 
brought  before  him,  or  jurisdiction  over  an  offence  is  conferred  upon  Wm, 
he  is  impliedly  authorized  to  issue  a  warrant  to  apprehend  the  ofiender.(a} 

The  proceedings  under  this  species  of  warrant,  with  respect  to  the  ar- 
rest of  the  defendant,  backing  the  warrant  where  it  becomes  necessary 
to  execute  it  in  another  county,  and  returning  it  to  the  magistrate  issuing 
it,  will  be  substantially  the  same  as  under  the  kinds  of  warrant  already 
treated  of.  (6) 

We  have  seen  that  in  some  cases  the  statute  authorizes  the  arrest  of  a 
person  without  warrant,  in  order  that  he  may  be  taken  before  a  justice 
and  dealt  with  according  to  law.  Whenever  an  arrest  is  thus  made,  it 
is  necessary  that  the  party  apprehended  should  be  taken  before  a  magis- 
trate immediately,  or  as  soon  as  possible.  It  has  indeed  been  held  by 
the  court  of  king's  bench,  in  England,  that  if  a  constable  or  other  person 
be  taking  an  offender  elsewhere  than  to  the  nearest  magistrate,  he  loses 
the  protection  of  the  law.(o)  And  it  is  obvious  that  this  power  of  ap- 
prehension without  warrant,  except  where  expressly  authorized  by  stat- 


s 


Stone's  Prac.  Pet  Sess.  41.  (a)  1  Chit.  Cr.  L.  34.    Stone's  Pnu). 

Eagle's  Mag.  Pock.  Compan.  70.    53.    10  Mod.  248. 


Stone's  Prac.  41.  (6)  See  ante,  456. 

(c)  3  Car.  &  Payne,  897. 
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ute,  should  be  confined  to  those  case  of  emergency  where  it  would  be 
dangerous,  and  might  probably  defeat  justice,  to  incur  the  delay  necessa- 
ry to  apply  for  and  procure  a  magistrate's  warrant.  ((/) 

If,  upon  the  return  of  the  warrant,  the  magistrate,  for  any  reason, 
should  deem  it  expedient  or  necessary  to  postpone  the  hearing  of  the 
case  until  the  next  day,  or  some  other  reasonable  time,  there  can  be  no 
doubt  of  his  power  to  remand  the  prisoner  for  further  examination,  in 
tbe  manner  already  pointed  out  with  respect  to  those  cases  in  which  of- 
fenders are  brought  before  a  magistrate  for  examiuation.(e) 

Appearance  and  defence  of  the  defendant']  If  the  defendant,  on  his 
being  brought  before  the  magistrate^  requires  time  for  his  defence,  a  rea- 
sonable interval  should  be  allowed  for  that  purpose«(/) 

The  defendant  should  regularly  be  called  upon  to  plead,  before  the 
evidence  is  given ;  though  there  is  no  objection  to  its  having  been  taken 
before,  if  it  appears  to  have  been  afterwards  read  over  to  him,  and  that 
he  confessed  the  charge ;  for  as  a  confession  supplies  the  want  of  evi- 
dence, and  is  indeed  stronger  proof  than  the  oaths  of  witnesses,  so  it 
cures  any  objection  to  the  manner  of  taking  the  depositions,  (g-)  Matter 
of  defence  consists,  either  in  a  denial  of  the  fact,  or  tbe  assertion  of  some 
cause,  qualification,  or  exemption  allowed  by  law.  If  the  act  appears  to 
have  been  done  by  the  defendant  in  the  bona  fide  assertion  of  title  or 
property,  the  jurisdiction  of  the  magistrate  is  ousted.(A)  A  former  con- 
viction for  the  same  fact  is  also  a  good  defence,  on  the  known  principle 
of  tbe  common  law  that  no  man  can  be  punished  twice  for  the  same 
ofirence.(i) 

If  on  the  defendant's  appearing  and  hearing  the  charge  against  him, 
be  confesses  that  he  is  guilty,  the  justice  may  at  once  proceed  to  convict 
him,  and  impose  the  assigned  penalty.  And  though  a  statute  may  only 
empower  the  justice  to  convict  upon  the  oath  of  one  or  more  witnesses, 
this  implies  a  power  to  convict  upon  the  confession  of  the  party  alone. 
The  intent  of  mentioning  the  oath  of  a  witness,  or  witnesses,  is  only  to 
direct  the  justice  not  to  convict  on  less  evidence.  But  a  confession  is  a 
better  sort  of  evidence  than  the  oaths  of  witnesses.  (A:)  A  confession,  to 
be  effectual,  however,  must  not  only  appear  to  agree  with  the  charge,  but 
must  contain  an  admission  of  such  specific  facts  as  amount  to  the  complete 
ofience  complained  of ;  for  a  confessbn  cannot  extend  or  help  out  the 


id)  Stone's  Prac.  Petty  Sega.  67.  {h)  2  Ld.  Raym.  900.    1  id.  683.    1 

(e)  See  ante,  479.  Salk.  181.    Doug.  499. 

(/)  Paler  on  Gov.  22.  (i)  1  Dea.  Cr.  L.  316. 

(g)  1  T.  R.  826.    1  Str.  646.  {k)  Hulton  on  Sum.  Ck>nv.  46.    1  Str. 

646. 
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description  of  the  offence  as  charged  in  the  complaint.  As  the  plea  is 
only  to  the  facts  charged  in  the  complaint,  if  those  facts  are  so  defective- 
ly charged  that  it  does  not  appear  on  the  face  of  the  complaint  that  the 
defendant  has  committed  any  offence  against  the  statute,  the  plea  will  not 
authorize  a  conviction.(/)  Thus,  on  a  conviction  for  trading  as  a  hawker 
and  pedler,  the  complaint  stated  that  the  defendant,  on  such  a  day,  **id' 
fered  to  sell  a  parcel  of  silk  handkerchiefs  without  a  license  f  and  the 
confession  was,  that  the  defendant  ''  did  offer  to  sell  them  in  maDoer 
mentioned  in  the  complaint,"  and  that  he  had  no  license.  The  convic* 
tion  was  quashed  for  the  insufficiency  of  the  charge ;  a  single  act  of  tra- 
ding, being  not  enough  to  constitute  a  hawker  and  pedler ;  and  the  con- 
fession was  not  allowed  to  supply  that  defect,  as  it  only  admitted  the  fact 
that  he  sold  the  articles — ^not  that  he  traded  as  a  hawker  and  pedler.(m) 
However,  if  the  offence  charged  bring  the  defendant  prima  facie  within 
the  statute,  it  will  be  sufficient  to  authorize  a  conviction,  if  the  defeodant 
states  no  excuse  to  show  that  he  has  not  committed  the  offence  chai^ged, 
but  pleads  that  he  is  guilty.(ii) 

The  plea  of  guilty,  or  confession  of  the  party,  may  be  received  after 
the  plea  of  not  guilty  is  recorded,  whenever  the  defendant  wishes  to 
withdraw  his  plea  of  not  guilty,  and  confess  the  accusation. (o) 

If  the  prisoner  stands  mute,  or  refuses  to  plead  or  answer,  and  in  all 
cases  where  he  does  not  confess  the  complaint  to  be  true,  a  plea  of  not 
guilty  must  be  entered  by  the  magistrate.(/>)  A  prisoner  is  said  to  stand 
mute  when,  upon  his  arraignment,  be  makes  no  answer  at  all,  or  an- 
swers foreign  to  the  purpose,  or  with  such  matter  as  is  not  allowable,  and 
will  not  answer  otherwise.  (7)  When  the  party  to  be  tried  is  deaf  and 
dumb,  he  may,  if  he  understand  the  use  of  signs,  be  arraigned,  and  the 
meaning  of  the  justice  who  addresses  him  be  conveyed  to  him  by  signs, 
and  his  signs  in  reply  explained  to  the  justice,  so  as  to  justify  his  trial  and 
the  infliction  of  the  legal  punishment,  (r) 

It  appears  to  be  the  better  opinion,  that  the  defendant,  on  his  trial  be- 
fore a  justice  for  an  offence  withih  his  jurisdiction,  is  entitled  to  all  the 
pleas  and  matters  of  defence,  which  he  is  by  law  entitled  to,  on  a  trial  in 
the  higher  courts.  If  this  opinion  be  correct,  he  may  plead  to  the  juris- 
diction of  the  justice ;  or  may  demur  to  the  complaint ;  or  plead  ia 
abatement ;  or  in  bar,  as  well  as  not  guilty.  (^) 


(Z)  Hulton  on  Sum.  Conv.  47.    Paley        (p)  2  R.  S.  730,  §  70. 
on  Conv.  108.  {q)  4  Black.  Com.  320. 

(m)  1  Burr.  613.  (r)  1  Chit.  Cr.  L.  417.    1  Leach,  101. 

(n)  Hulton,  47.    3  Bam.  &  Aid.  103.  DavU'  J.  79. 
See  4  Burr.  2279.    Cowp.  85.  (»)  See  Davit'  J.  80. 

(0)  2  Hawk.  P.  C.  ch.  31,  s.  1. 
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The  several  species  of  pleas  above  mentioned  have  been  already  no- 
ticed in  a  previous  Book.(^)  It  is  not  necessary,  therefore,  to  say  more 
respecting  them  in  this  place.  Forms  of  these  pleas  i;?ill  be  given  in  the 
append  ix.(ti) 

3d.  Of  the  evidence,']  If  any  material  or  necessary  witness,  whose 
evidence  is  required  by  the  complainant  or  defendant,  should  refuse  or 
be  unwilling  to  attend  and  give  evidence  before  the  magistrate,  the  latter 
has  the  same  power  to  compel  his  attendance  as  he  possesses  in  respect 
to  examinations  before  him  on  criminal  charges,  (v)  Before  the  exami- 
nation  of  a  witness  is  gone  into,  he  must  be  duly  sworn  by  the  justice,  in 
the  manner  directed  by  statute.(2/7)  And  all  the  witnesses  must  be  ex- 
amined in  the  defendant's  presence.(x) 

The  general  rules  of  evidence  which  have  been  already  stated,(y)  are 
applicable  to  proceedings  of  a  summary  nature  before  justices ;  and  the 
same  rules  as  to  the  competency  and  credibihty  of  witnesses  are  also  to 
be  observed. 

It  must  appear  from  the  evidence,  as  well  as  from  the  complaint,  that 
the  act  complained  of  was  committed  within  the  jurisdiction  of  the  con- 
victing magistrate,  (z)  So,  where  the  evidence  does  not  state  or  refer  to 
the  place  where  the  offence  was  committed,  the  conviction  is  defec- 
tive, (a)  And  the  description  of  the  locality  cannot  be  supplied  by  any 
iDtendment.(fr) 

The  evidence  ought  also  to  fix  a  certain  date  to  the  offence  in  re- 
spect of  time ;  for  there  must  be  positive  proof  of  an  offence  commit- 
ted on  a  day  prior  to  the  making  of  the  complaint ;  and  this  also  can- 
not be  collected  by  any  intendment,  (c) 

With  respect  to  the  degree  and  sufficiency  of  the  evidence,  and  the 
credit  due  to  the  witnesses,  the  rule  appears  to  be,  that  if  there  is  any 
evidence,  however  slight,  to  establish  the  charge  in  the  complaint,  and 
the  magistrate  draws  his  conclusion  from  that  evidence,  the  court  above 
will  not  in  general  examine  the  propriety  of  his  conclusion ;  for  the 
magistrate  is  the  sole  judge  of  the  weight  of  the  evidence.  And  the 
court  above  will  not  inquire  whether  the  conclusion  drawn  by  the  ma- 
gistrate be  or  be  not  the  inevitable  conclusion,  from  the  evidence ;  but 
whether  the  evidence  is  such  as  would  be  sufficient  to  be  left  to  a 


(0  Ant6,  p.  SOO.  (y)  Ante.  p.  351. 

(u)  See  Append.  Nos.  81,  82,  83, 84.  {z)  2  Ld.  Raym.  1220. 

{©)  See  ante,  p.  483.  (a)  1  T.  R.  241.     13  East,  142. 

(w)  2  R.  S.  407.  (6)  1  Ea«t,  279.     14  id.  274. 

(x)  2  BtuT.  1163.    2  Chit.  Cas.  Temp.  (c)  1  Ld.  Raym.  510. 
Maiitf.485. 
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jury  on  a  trial,  ((f)  But  where  there  is  no  evidence  to  establish  the  par- 
ticular charge  before  the  justice,  or  the  evidence  is  too  slight  to  be  sab- 
mitted  to  ^jury^  in  either  of  these  cases,  the  court  above  will  not  only 
judge  of  the  evidence,  but  will  order  the  conviction  to  be  quashed,  (e) 

4th.  Convictiono9'acquittaljjudgment  and  execution,']  The  evidence 
upon  both  sides  being  closed,  and  the  counsel  for  the  parties  (if  they  have 
any)  having  been  allowed  to  observe  upon  the  testimony  adduced,  it  in 
the  next  place  becomes  the  duty  of  the  justice  to  make  up  and  pronounce 
his  decision.  The  adjudication,  or  judgment,  consists  of  two  points,  viz. 
the  conviction  or  acquittal,  and  the  sentence,  or  the  award  of  punishment. 
The  latter,  when  pecuniary,  must  also  state  the  distribution  of  the  penal- 
ty, and,  in  some  cases,  the  assessment  of  the  costs.  And  the  judgment 
must  be  such,  in  point  of  law,  as  is  strictly  warranted  by  the  premises.  (/) 

When  the  offence,  as  charged  in  the  complaint  is  not  clearly  proved 
to  the  satisfaction  of  the  justice,  he  should  acquit  the  defendant 
or  dismiss  the  complaint,  (which  is  substantially  the  same  thing.)  It 
is  a  general  rule,  recognized  by  the  superior  courts,  that,  as  well  in 
cases  of  summary  conviction  as  in  the  trial  of  offences  before  a  jury, 
where  the  evidence  is  equally  balanced,  or  where  there  is  any  doubt  in 
the  mind  of  the  justice,  the  defendant  is  entitled  to  the  benefit  thereof, 
and  ought  to  be  acquitted,  (g*)  And  in  fixing  the  amount  of  the  penalty 
for  an  offence,  care  should  be  taken  to  ascertain  whether  there  be  any 
power  of  mitigation,  and  to  what  extent ;  as  under  some  statutes,  the 
penalties  are  fixed  by  the  legislature,  without  any  power  of  mitigation. 
And  when  the  penalty  is  in  the  nature  of  compensation  for  damage  or 
injury  to  property,  the  justice  should  be  careful  to  satisfy  himself,  by  ev- 
idence, of  the  real  extent  of  the  damage  or  injury,  and  assess  the  amount 
to  be  paid  by  the  defendant  accordingly.(A) 

No  formal  style  of  adjudication  is  necessary,  upon  a  conviction,  as  in  judg- 
ments at  common  law.  It  is  enough,  if  it  be  said  in  the  record  of  the  con- 
viction, *' therefore  the  defendant  (naming  him)  is  convicted  of  the  premises, 
or  of  the  offence,  &c. ;  followed  by  an  adjudication  of  the  forfeiture ;  with- 
out the  formal  words,  "  therefore  it  is  considered,"  &c.  ;(t)  or,  "  that  the 
defendant,  according  to  the  form  of  the  statute,  is  convicted." (ft)  And 
the  words,  "  that  the  defendant  is  convicted,"  are  sufficient,  though  the 
form  given  in  the  statute  uses  the  words  **  duly  convicted."(Z) 


(d)  6  T.  R.  177.  8  id.  588.  14  East,        (g)  Stone's  Prtc.  Pet  Sets.  94,  96. 
273.  (h)  Id.  ib. 

(e)  8  T.  R.  588.  Cowp.  728.  2  Maule       (i)  Caith.  502.    1  Ld.  Bava.  588. 
&  Sel.  145.  (k)  2  T.  R.  18. 

(/)  Paley  on  Conv.  151.  (l)  4  id.  768. 
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A  conviction  must  contain  an  adjudication  oi forfeiture^  as  well  as  of 
conviction,  although  the  penal  consequences  of  the  judgment  are  strictly 
defined  by  the  statute  ;  for  otherwise  it  would  be  like  a  verdict  without 
a  judgment. (»i)  Thus  where,  in  a  conviction  for  killing  two  hares,  the 
judgment  was  ''that  the  defendant  be  and  he  is  hereby  convicted,  &c. 
according  to  the  form  of  the  statute ;"  but  there  was  no  award  of  the 
penalty  of  20^.  fixed  by  the  statute ;  the  conviction  was  quashod.(n) 
And  the  same  rule  applies  also  to  convictions  upon  statutes  which  assign 
a  corporal  punishment,  as  well  as  to  those  where  the  penalty  is  pecu- 
niary.(o) 

The  penalty  awarded  must  be  certain  and  determinate,  and  such  as  is 
warranted  by  the  statute.  Therefore  a  judgment  that  the  defendants 
should  be  imprisoned  "  till  they  should  pay  a  fine,**  without  ascertaining 
its  amount ;  or  that  the  defendant  pay  a  certain  sum  "  together  with  the 
charges  previous  to  and  attending  the  conviction  ;"  or  that  the  defendant 
had  forfeited  so  much  "  together  with  the  reasonable  charges  of  recover- 
ing the  same" — has,  in  each  of  these  cases,  been  holden  defective  for  not 
ascertaining  the  exact  sum.(^)  So  the  penalty  must  be  set  out  correct- 
ly ;  for  where  the  defendant  was  adjudged  to  have  forfeited  200/.  when 
the  penalty  given  by  the  act  was  only  20/.,  the  conviction  was  quashed.(g) 
And  where  the  punishment  is  corporal  it  is  still  more  necessary  that  it 
should  be  awarded  with  certainty  and  correctness  in  the  conviction. (r) 

So  where  a  statute  authorizes  a  magistrate  to  commit  the  oflfender  to 
the  house  of  correction,  there  to  remain  and  be  "  corrected  and  held  to 
hard  labor"^  for  a  certain  time,  a  conviction  is  bad  if  it  do  not,  (in  addi- 
tion to  the  imprisonment)  sentence  the  party  also  to  be  corrected  and 
held  to  hard  Iabor.(5)  But  where  a  statute  inflicts  a  penalty,  and  orders 
the  offender  to  be  committed  on  failure  of  payment,  or  of  sufiicient  dis- 
tress, it  is  sufficient  to  adjudge  the  penalty  and  distribution,  without  no- 
ticing the  contingent  punishment.(0 

Where  the  same  offence  is  punishable  by  two  different  statutes,  the 
penalties  imposed  by  the  two  acts  caunot  be  blended  in  one  conviction,  (ti) 
The  judgment,  however,  may  be  of  several  penalties,  for  several  distinct 
offences ;  provided  the  offences  are  all  of  the  same  kind,  and  the  penal- 


'   (m)  Stra.858.    1  Barnard.  800.  Fitz-  (q)  1  Bam.  &  Aid.  390. 

gib.  124.    2  Burr.  1166.  (r)  5  East,  341. 

(n)  7  T.  R.  228.    Paley,  153.  (»)  14  East,  606. 

(0)  2  Burr.  1163:    8  Mod.  175.    Pa-  (0  Carth.  501.    5  Mod.446.  3Maule 

ley,  155.  &Sel.331. 

^  Stra.  794.     Gowp.  60.    1   East,  (u)  Cowp.35.    Paley,  165.    14  East, 


1 
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ties  imposed  by  the  same  statute,  {v)  But  where  a  defendant  was  chai^ 
wilh  two  distinct  offences,  each  of  which  subjected  him  to  a  separate 
penahy;  and  the  judgment  was,  that  the  defendant  '*is  convicted  of  the 
said  offence,"  and  he  was  awarded  to  forfeit  only  one  penahy /or  his  said 
offence — the  conviction  was  held  bad  for  duplicity ;  as  it  did  not  appear 
vehich  of  the  two  offences  he  was  actually  convicted  of;  and  a  judgment 
for  too  little  is  as  bad  as  a  judgment  for  too  much.(to)  But  although  the 
c^ence  as  alleged  in  the  complaint  may  be  accompanied  with  a  charge  of 
some  other  act,  not  punishable  by  summary  conviction,  yet  a  judgment 
that  the  defendant  is  convicted  for  the  said  offence  is  good,  as  referring 
to  the  fact  for  which  alone  the  magistrate  has  power  to  convict,  (jt) 

Where  several  acts  are  charged  to  have  been  committed,  it  must  de- 
pend upon  the  construction  of  the  statute  to  which  they  refer,  whether 
distinct  penalties  are  incurred  and  ought  to  be  awarded  for  each,  or 
whether  the  several  acts  form  but  one  aggregate  offence  and  require  but 
one  penalty.    The  same  question  occurs  also  in  regard  to  the  acts  of 
joint  offenders,  who  may,  in  some  cases,  be  liable  to  separate  penalties, 
sometimes  to  one  collective  penalty.(y)    Thus  when  several  ofienders 
are  included  in  one  conviction,  for  offences  jointly  committed,  if  the  of- 
fence is  in  its  nature  single  and  the  penalty  is  not  specifically  imposed  by 
the  statute  upon  each  person  convicted,  the  penalty  can  only  be  forfeited 
jointIy.(2)    But  if  the  penalty  is  specifically  imposed  by  the  act  upon  each 
person  convicted,  even  where  the  offence  would,  in  its  own  nature,  be 
single,  in  this  case  the  penalties  of  course  are  several,  (a)    If  the  quality 
of  the  offence  be  such  that  the  guilt  of  one  person  may  be  distinct  from 
that  of  the  other,  in  this  case  also  the  penakies  are  several.    Thus,  whore 
three  persons  were  convicted  for  assaulting  and  resisting  custom  house 
officers  in  the  execution  of  their  duty,  and  rescuing  goods  which  bad  been 
seized — ^this  was  held  to  be  a  several  offence  at  common  law,  and  each 
person  liable  to  a  separate  penalty.(&)     So,  on  a  conviction  under  the 
Toleration  Act,  which  inflicts  a  penalty  of  20/.  on  any  persons  who  may 
disturb  or  disquiet  any  congregation — it  was  decided  that  several  persons 
for  a  joint  disturbance  were  liable  to  separate  penalties  of  20f.  each.(c) 

A  magistrate  has  no  power,  as  incident  to  his  jurisdiction,  to  mitigate 
a  penalty  imposed  by  a  particular  statute  ;  for  a  judgment  for  too  little 
is  as  faulty  as  a  judgment  for  too  much.    He  has  only  a  discretion  in  this 


(v)  8  T.  R.  284.    Stra.  646.  (x)  1  Dea.  Cr.  L.  825.    4  T.  R.  W. 

(w)  1  T.  R.  251.  («)  2  Stra.  48^. 

(x)  2  Show.  489.  (6)  Cowp.  610. 

(y)  Paley  on  Conv.  157.  (e)  5  T.  R.  542. 
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respect  when  it  is  ezpre«dy  given  him  by  the  statute  on  which  the  con- 
viction is  founded,  (d) 

The  judgment  being  an  entire  act  cannot  be  severed ;  apd  therefore  if 
it  be  bad  as  to  part,  it  is  bad  for  the  whole,  although  the  several  parts 
may  be  in  their  nature  distinct.  Thus,  a  conviction  for  not  accounting 
ibr  tolls,  and  also  for  not  paying  over  the  receipts,  being  defective  as  to 
the  latter  offence,  though  correct  as  to  the  former,  wgs  dischjirged  al- 
iogether.(e) 

Where  the  penalty  is  .expressly  appropriated  by  the  statute,  as  where 
it  is  ordered  to  be  divided  equally  between  the  poor  of  the  parish  and  the 
party  aggrieved,  the  judgment  need  not  contain  any  award  to  that  effect ; 
but  k  is  sufficient  if  it  award  the  penalty  to  be  distributed  as  the  act  di- 
rects.(/)  But  where  any  discretion  is  vested  in  the  magistrate,  either 
as  to  the  object,  or  rate,  of  appropriation ;  or  where  any  sum  is  to  be 
assigned  by  way  of  satisfaction,  or  reward,  the  judgment  must,  in  such 
cases,  specifically  appoint  the  manner  and  proportion  in  which  the  penal- 
ty is  to  be  distributed.;  for  it  then  becomes  a  necessary  part  of  the  judg- 
ment, and  ought  to  appear  on  the  record.t^g*) 

And  where  the  amount  is  ascertained  by  the  act,  but  the  description 
of  persons  entitled  is  the  subject  of  the  magistrate's  selection ;  or  even 
where  both  these  are  determined,  but  the  individuals  answering  the  de- 
scription are  uncertain,  the  magistrate,  in  either  case,  must  make  the  re- 
quisite selection,  by  name^  of  the  party  entitled ;  and  this  must  appear  in 
the  judgment  Thus,  though  a  penalty  was  specifically  appropriated  by 
the  act,  yet  where  one  third  was  given  to  the  person  apprehending  or 
securing  the  offender,  and  the  conviction  only  adjudged  the  penaky  to 
be  distributed  ''  as  the  law  doth  direct,"  it  was  held  to  be  bad  for  the  un- 
certainty in  the  objects  of  the  distribution  ;  and  this,  notwithstanding  the 
conviction  had  previously  stated  the  offender  to  have  been  brought  before 
the  convicting  magistrate  by  W.  C.  and  J.  P.  two  of  the  beadles  of  the 
parish ;  for  the  application  of  the  penalty  must  appear  diitinctly  on  the 
face  of  the  conviction.(A) 

If  a  conviction  be  good  upon  the  face  of  it,  the  production  and  proof 
of  it  (on  the  trial  of  an  action  against  the  convicting  magistrate)  will  jus- 
tify him  under  the  general  issue,  as  well  in  respect  of  those  facts  therein 
stated  which  are  necessary  to  give  him  jurisdiction,  as  upon  the  merits  of 
the  conviction.(i) 

(d)  Paley  on  Conv.  167.  (ff)  2  T.  R.  96.    1  East,  189. 

(e)  2  Stra.  900.    5  East^  841.  Ih)  8  Eait,  568,  673. 
(/)  1  Salk.  888.    8  East,  578.    8  T.       (i)  16  East,  18. 

R.18. 
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A  defendant  is  entitled  to  a  copy  of  the  conviction ;  and  the  justice  if 
bound  to  give  it  to  him,  if  requested. (&)  But  the  justice  is  not  therebj 
precluded  from  drawing  up  and  returning  a  conviction  in  a  more  formal 
shape  ;  for  this  last  is  to  be  taken  as  the  only  authentic  record  of  the  pro* 
ceedings.(/)  And  it  has  been  held  by  the  court  of  Kmg^s  Bench,  in 
England,  that  a  justice  may  cause  such  formal  or  amended  record  of  con^ 
viction  to  be  drawn  up  and  signed  by  him  (whether  a  different  or  infor- 
mal conviction  has  or  has  not  been  previously  given  to  the  defendnnt,)  at 
any  time  previous  to  the  trial  of  an  appeal  at  the  quarter  sessbnsyor  before 
the  return  to  a  writ  of  ccr/tbrart.(m) 

The  conviction  should  be  signed  and  seakd  by  the  magistrate ;  for  thit 
is  the  only  proper  mode  of  authenticatiqg  it  as  the  record  of  his  proceed* 
ings.  And  it  should  also  be  dated  on  the  day  when  it  is  srgned.(it)  The 
date  indeed,  becomes  a  material  part  of  the  conviction  where  a  statute 
provides  that  the  conviction  must  be  made  within  a  certain  time  after  the 
offence  committed ;  for  in  such  case  it  is  void  if  it  docs  not  appear  to  have 
been  made  within  that  time,  and  it  makes  no  difference  that  it  was  pre- 
vented from  being  made  within  the  time  by  an  adjournment  at  the  r&> 
quest  of  the  defendant  himself;  for  after  the  time  has  expired  for  making 
the  conviction  there  is  no  authority  existing  for  that  purpose,  (o)  But 
where  a  statute  provides  "  that  the  offence  be  prosecuted^*  or  ^  that  the 
party  be  prosecuted  for  the  offence"  within  a  stated  time ;  it  is  then  mA- 
ficient  that  the  complaint  be  laid,  though  the  conviction  do  not  take  place 
within  that  time  ;  the  complaint  being,  for  that  purpose,  the  commence- 
ment of  the  prosecution.  (/>)  Where  an  impossible  or  incongruous  date 
is  specified,  it  may  be  rejected  as  surplusage,  if  the  conviction  be  com- 
plete without.  (^) 

A  summary  conviction,  in  cases  where  a  pecuniary  penalty  is  imposed^ 
if  not  complied  with  by  the  defendant  immediately,  when  so  directed,  or 
within  the  period  allowed,  when  time  is  given,  is  usually  enforced  by  an 
execution  directed  to  any  constable  of  the  county,  ^commanding  him  to 
levy  the  penalty  imposed,  and  the  costs  of  the  conviction,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender.  And  in  default  of  goods 
and  chattels  then  to  commit  such  offender  to  the  common  jail  of  the  coun- 
ty for  such  time  as  shall  be  specified  in  such  execution.    In  some  cases. 


(k)  Burr.  1720.  (o)  Comb.  439.    3  East,  467.    1  Dea- 

0)  1  East,  82.    15  id.  332.    Stone's  Cr.  L.  327. 

Prac.  Pet.  Sess.  98.  (p)  1  Salk.  388. 

(m)  Stone's  Prac.  99.  (g)  2  East,  197. 

(n)  1  Bum's  J.  743.    Paley  on  Conv. 
49. 
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iBStead  of  an  execution,  a  warrant  of  commitment  to  the  common  jail  is  to 
be  issued  by  the  justice,  on  conviction,  in  case  the  penalty  and  costs  are 
Dot  paid  immediately  or  secured  to  be  paid  within  a  specified  time.  And 
in  those  cases  where  no  fine  or  penalty  is  imposed  or  compensation 
awarded,  and  where,  in  fact,  the  punishment  adjudged  by  the  magistrate  is 
by  way  of  imprisonment^  the  defendant  has,  of  course,  no  alternative,  but 
must  satisfy  justice  by  going  to  prison ;  for  which  purpose  the  magistrate 
must  issue  a  warrant  of  commitment.  And  there  are  other  ca3es  where 
the  justice  may  either  commit  in  the  first  instance,  or  impose  a  fine  ac- 
cording to  his  discretion. 

Warrants  of  commitment  should  carefully  recite  the  convictions  on 
which  they  are  granted,  and  should  not  be  in  any  respect  repugnant 
thereto.  For  it  has  been  decided  that  even  where  there  had  been  a  good 
and  valid  conviction,  but  on  the  face  of  the  commitment  no  ofience  was 
disclosed,  or  an  error  was  made,  so  as  to  make  the  description  of  the  of- 
fence vary  from  that  stated  in  the  conviction,  the  magistrate  was  liable 
to  an  action  of  trespass  on  account  of  such  omission  or  variation.(r) 

A  warrant  of  commitment  must  show  before  whom  the  conviction  was ; 
and  where  it  is  in  pursuance  of  a  special  authority  the  terms  must  be 
special,  and  exactly  pursue  that  authority.  It  must  also  state  that  the 
offender  was  convicted  of  the  offence,  and  correspond  in  every  material 
particular  with  the  conviction.  A  commitment  for  punishment  must  state 
the  precise  time  of  imprisonment  and  also  the  manner — as  when  it  is  to 
hard  labor  or  correction.  A  commitment  for  want  of  distress  must  state 
that  fact ;  and  where  the  offender  is  to  be  discharged  upon  any  conditum^ 
aSf  payment  of  a  penalty,  or  the  doing  of  some  other  act,  such  condition 
must  be  expressed.  («) 

5th.  Record  of  conviction.']  Sufficient  has  already  been  said  respect- 
ing the  form  of  a  record  of  conviction — the  subject  having  been  necessa- 
rily anticipated  in  the  preceding  observations.  As  a  general  rule,  the 
record  of  conviction  need  not  be  drawn  up  immediately  after  the  decision 
18  made  against  the  defendant.  It  is  customary  for  the  justice  to  enter 
the  terms  of  the  judgment  in  his  docket  or  minutes  of  proceedings ;  and 
subsequently  draw  up  a  formal  record  of  conviction  at  his  leisure  and 
cause  it  to  be  filed  in  the  county  clerk's  office. 

In  concluding  this  chapter  it  may  not  be  improper  to  observe  that  the 
proceedings  in  a  case  of  summary  conviction  are  of  vl  judicial  nature,  and 
should  therefore  be  public.    And  all  parties  who  are  desirous  of  hearing 


(r)  2  Bing.  R.  488.  (f)  Eagle's  Mag.  Pock.  Comp.  65. 
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vi^kdX  is  going  on  have  a  right  to  be  present  if  there  be  safficieot  room  far 
them,  and  they  do  not  interrupt  the  proceedings,  and  there  is  no  specific 
reason  why  they  should  be  excluded.  (^) 


1 


CHAPTER  IV. 

®€  trials  for  oCfentes  tetorr  eoutts  oC  Aturrfal  Sbtseima. 

Court  of  special  sessions  of  the  peace  are  held  by  three  justices,  or,  in 
some  cases,  by  two  justices  and  a  judge  of  the  county  courts,  for  the  trial 
of  certain  petty  offences  specified  in  the  statute,  whenever  a  defeodaol 
charged  with  any  such  ofibnce  requests  to  be  so  tried,  or  ^ils  to  give  bail 
for  his  appearance  at  the  next  criminal  court  having  jurisdictioo  in  the 
case. 

The  organization,  jurisdiction,  and  practice  of  these  courts  depend  al- 
most whoUy  upon  the  statute ;  although  there  are  many  points  of  reseiD- 
blance  between  them  and  the  courts  of  Petty  Sessions  in  England. 

These  courts,  when  held  in  the  country,  possess  difierent  powers,  lo 
some  respects,  from  those  conferred  upon  such  courts  when  held  in  the 
city  and  county  of  New-York.    We  shall  therefore  consider, 

1st.  TridU  before  courts  of  special  sessions  held  in  any  county  except 
the  city  and  county  of  New-York,']  Courts  of  special  sessions  except  in 
the  city  and  county  of  New- York,  are  authorized  by  statute  to  try  charges 
for  crimes  arising  within  their  respective  counties  as  follows : 

1.  All  cases  of  petit  larceny,  charged  as  a  first  oSence : 

2.  Cases  of  assault  and  battery  not  charged  to  have  been  committed 
riotously,  or  upon  any  public  officer  in  the  execution  of  Itis  duties : 

3.  Charges  for  poisoning,  killing,  maiming,  wounding,  or  cruelly  beat- 
ing any  animal : 

4.  Charges  for  racing  ammals  within  one  mile  of  the  place  where  any 
court  is  held : 

5.  Charges  for  committing  any  wilful  trrapass,  or  for  severing  aoy 
produce  or  article  from  the  freehoM,  not  amounting  to  grand  larceny : 

6.  Charges  for  selling  poisonous  substances  not  labelled  as  required 
by  law : 


(0  See  10  Bam.  h  Cteu.  S87.    Ea- 
gle's Mag.  Pock.  Oomp.  71. 
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7.  Charges  for  maliciously  removing,  altering,  defacing,  or  cutting  down 
monuments  or  marked  trees : 

8.  Charges  for  maliciously  breaking,  destroying,  or  removing  mile* 
stones,  mile-boards,  or  guide  boards,  or  altering  or  defacing  any  inscrip- 
tion thereon,  (a) 

When  any  person  charged  v?ith  either  of  the  offences  above  named 
shall  request  to  be  tried  by  a  court  of  special  sessions  it  is  the  duty  of  the 
magistrate,  if  he  is  a  justice  of  the  peace,  or  a  judge  of  the  county  courts 
before  whom  such  person  shall  have  been  brought,  to  certify  such  charge 
and  request(&)  to  any  two  justices  of  the  peace  of  the  same  county  and 
to  require  them  to  associate  with  him  to  try  the  person  thus  charged. 
When  any  person  so  charged  does  not  make  such  request,  and  after  hav- 
ing been  required  by  the  magistrate  omits,  for  twenty  four  hours  after 
such  requirement,  to  give  bail  for  his  appearance  at  the  next  criminal 
court  having  jurisdiction  of  the  case,  the  said  justice  of  the  peace  or  judge 
may  also  certify  the  facts  of  the  case  to  two  justices,  in  the  same  manner 
as  above.  But  if  the  defendant  making  such  request  or  refusing  to  give 
bail  has  been  brought  before  a  magistrate  not  being  a  justice  of  the  peace 
or  a  judge  of  the  county  courts,  such  magistrate  must  certify  the  facts  to 
three  justices  of  the  peace  of  the  same  county,  and  require  them  to  meet 
and  try  such  ofiender.(c)  And  it  is  the  duty  of  such  three  justices  forth- 
with to  meet  for  that  purpose,  at  the  time  and  plaqc  specified  in  such  cer- 
tificate.((2) 

It  is  obviously  inferrible  from  the  above  provisions  of  the  statute  that  the 
defendant  must  be  brought  before  a  magistrate  for  examination,  upon  a 
criminal  charge,  before  any  proceedings  can  be  had  with  reference  to  a 
trial  therefor  before  a  court  of  special  sessions.  The  only  way,  therefore, 
in  which  a  person  accused  of  a  crime  can  be  tried  before  a  court  of  spe- 
cial sessions  is  for  some  person  to  make  a  complaint  to  a  magistrate  au- 
thorized to  receive  the  same,  and  for  the  magistrate  to  cause  the  offender 
to  be  arrested  and  brought  before  him,  in  the.  manner  already  pomted 
out.(c) 

It  has  been  decided  by  the  supreme  court  that  a  judge  of  the  county 
courts,  not  being  a  justice  of  the  peace,  cannot  act  as  a  member  of  a 
court  of  special  sessions,  except  when  he  is  the  magistrate  before  whom 
the  offender  was  brought  by  virtue  of  a  warrant  issued  by  him  for  his 
arrest,  on  complaint  made ;  and  where  the  defendant  thereupon  requests 
to  be  tried,  or  omits  to  give  bail.(/) 


(a)  2  R.  S.  711,  §  1.  (d)  2  R.  S.  711,  §  2,  8,  4, 

(&)  See  form  of  Certificate  and  request,  ( e)  See  ante,  448. 

Append.  No.  85 .  (/)  9  Wend.  385. 
(e)  See  Append.  No.  86. 
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During  the  twenty  four  hours  allowed  to  a  person  to  give  bailt  as  pro- 
vided by  statute,  and  during  the  time  which  shall  elapse  between  the 
calling  a  court  of  special  sessions  and  its  convening,  the  accused  may  be 
committed  to  jail  for  safe  keeping,(^)  or  continue  in  the  custody  of  the 
officer  arresting  him,  as  the  magistrate  issuing  the  warrant  of  arrest  shall 
direct.  And  after  the  court  of  special  sessions  has  convened,  the  prisoner 
charged  must  be  brought  before  them,  and  continue  in  the  custody  of  the 
officer  having  him  in  charge  until  the  termination  of  their  proceedings. (A) 

The  three  persons  above  authorized  to  hold  such  court  of  special  ses- 
sions being  met,  are  to  cause  the  prisoner  to  be  brought  before  them,  and 
must,  as  soon  as  may  be,  proceed  to  his  trial  The  charge  made  against 
the  defendant,  as  stated  in  the  warrant  of  arrest  or  commitment,  must  be 
distinctly  read  to  such  defendant,  who  is  to  be  required  to  plead  thereto ; 
and  the  couit  must  enter  his  plea  in  the  minutes  of  their  proceedings  to 
be  kept  by  them.(t) 

The  defendant's  plea  need  not,  under  the  above  sections,  be  in  writing ; 
though  it  may  be  written  if  the  defendant  prefers  it.  And  in  case  he 
pleads  any  special  plea  it  is  advisable  that  it  should  be  reduced  to  writing 
for  the  sake  of  greater  accuracy  and  certainty.  A  person  tried  for  any 
offence  in  a  court  of  special  sessions  is,  without  doubt,  entitled  to  inter- 
pose the  same  defences  which  may  be  made  in  the  higher  courts,  or  io 
cases  of  summary  convictions  before  jiistices.(A)  He  may  therefore  plead 
to  the  jurisdiction  of  the  court,  demur  to  the  complaint,  or  plead  in  abate- 
ment or  in  bar,  as  well  as  not  guilty,  if  he  thinks  proper. 

As  it  is  to  the  charge  made  against  him  in  the  warrant  of  arrest  or 
commitment  that  the  defendant  is  to  plead,  and  upon  which  he  is  to  be 
tried,  it  is  obviously  of  great  importance  that  the  magistrate  should  use 
great  caution  in  drawing  those  warrants,  in  order  that  they  may  contain 
all  the  statements,  particulars,  and  charges  necessary  to.  show  that  the 
defendant  has  committed  a  crime  cognizable  before  a  court  of  special 
sessions. 

If  the  defendant  pleads  not  guilty,  and  no  jury  be  demanded  by  him, 
the  court  must  proceed  to  try  such  issue  and  to  determine  the  same  ac- 
cording to  the  evidence  which  may  be  produced  against  and  in  behalf  of 
the  defendant.  After  tlie  joining  of  such  issue,  however,  and  before  the 
court  proceeds  to  an  investigation  of  the  merits  of  the  cause  by  the  hear- 
ing of  any  testimony,  the  defendant  has  a  right  to  demand  of  such  court 
that  he  be  tried  by  a  jury.    Upon  such  demand  the  court  is  bound  to 

(g)  See  wairant  for  thii  purpose,  Ap-       (%)  Id.  lb.  §§  6,  7. 
pend.  No.  87.  (*)  See  ante,  800,  542. 

{h)  2  R.  S.  712,  §  6. 
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issue  a  venire  (I)  directed  to  any  constable  of  the  c6unty  or  marshal  of 
the  city  where  the  offence  is  to  be  tried,  commanding  him  to  summoa 
twelve  good  and  lawful  men,  qualified  to  serve  as  jurors,  and  not  exempt 
from  such  service  by  law,  to  be  and  appear  before  such  court  at  a  time 
not  more  than  three  days  from  the  date  of  the  venure,  and  at  a  place  to 
be  named  therein,  to  make  a  jury  for  the  trial  of  such  offence.(m) 

It  is  not  necessary  to  the  validity  of  a  conviction  before  a  court  of  spe- 
cial sessions  that  the  court  should  inform  the  prisoner  of  his  right  to  be 
tried  by  a  jury,  or  that  he  should  expressly  waive  such  right. (n) 

The  manner  of  sommoning  and  drawing  a  jury,  where  one  is  asked 
for,  is  as  follows :  The  officer  to  whom  a  venire  for  a  jury  is  delivered  is 
to  execute  the  same  fairly  and  impartially,  and  must  not  summon  any 
person  whom  he  suspects  to  be  biassed  or  prejudiced  for  or  against  the 
defendant  Re  must  summon  the  jurors  personally,  and  make  a  list  of 
the  persons  summoned,  which  he  must  certify  and  annex  to  the  venire 
and  return  it,  with  the  ventre,  to  the  court. 

The  names  of  the  persons  returned  by  the  officer  are  to  be  respective- 
ly written  on  several  and  distinct  pieces  of  paper,  as  nearly  of  one  size 
as  may  be ;  and  the  officer  by  whomjtfae  t;entre  was  served,  must,  in  the 
presence  of  the  court,  roll  up  and  fold  them  as  nearly  as  may  be  in  the 
flame  manner,  and  put  them  together  in  a  box  or  other  convenient  thing. 
The  court  is  then  to  draw  out  six  of  such  papers,  one  after  another,  and 
if  any  of  the  persons  whose  names  are  thus  drawn,  do  not  appear,  or  shall 
be  challenged  and  set  aside,  then  such  further  number  must  be  drawn  as 
will  be  sufficient  to  make  up  the  number  of  six,  after  all  legal  causes  of 
challenge  have  been  allowed. 

If  a  sufficient  number  of  competent  jurors  are  not  drawn,  the  court 
may  supply  the  deficiency  by  directing  the  constable  to  summon  any  of 
the  bystanders,  or  others,  who  are  competent  and  against  whom  no  cause 
of  challenge  appears,  to  act  as  jurors  in  the  cause,  (o) 

The  qualifications  of  jurors,  as  fixed  by  the  revised  statutes,  are  as  fol* 
lows:  They  must  be  males  between  the  ages  of  twenty-one  and  sixty, 
who  are  assessed  for  personal  property  belonging  to  them  in  their  own 
right,  to  the  amount  of  9250,  or  who  have  a  freehold  estate  m  real  prop- 
erty in  the  county,  belongii^  to  them  in  their  own  right,  or  in  the  right 
of  their  wives,  to  the  value  of  9150.  And  they  must  be  in  the  possession 
of  their  natural  facultiesy  and  not  infirm  or  decrepid ;  and  free  from  all 


(I)  See  form,  Append.  No.  88.  (n)  5  Wend.  S51. 

(m)  2  R.  a  712, 1  8,  9.  (o)  2  R.  S.  718,  §§  10  to  13. 
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legal  exceptions,  of  fair  character,  of  approved  integrity,  of  soand  jtidg- 
ment  and  well  infonned.(/9)  In  certain  counties  mentioned  in  the  statute, 
an  interest  in  a  contract  for  the  purchase  of  land,  under  which  improve- 
ments have  been  made  to  the  value  of  9150,  is  a  sufficient  property  quafi- 
fication.(9) 

Courts  of  special  sessions,  as  well  as  other  courts,  are  authorized  to^i»- 
charge  any  person  from  serving  on  a  jury  in  the  following  cases : 

1.  When  it  satisfactorily  appears  that  such  person  is  not,  at  tbe  time 
the  owner,  in  his  own  right,  or  in  the  right  of  his  wife,  of  a  freehcrfd  estate 
in  real  property,  situated  within  tbe  county,  of  the  value  of  9150,  and  is 
not  the  owner  of  personal  property  to  the  value  of  9S50 ;  and  in  the  par- 
ticular counties  above  alluded  to,  that  such  person  is  not  possessed  of  tbe 
property  qualification  required  by  the  statute : 

2.  When  it  appears  that  such  person  is  under  twenty-one  years  of  age, 
or  over  sixty  years  of  age  ;  or  that  he  is  not  in  the  possession  of  any  of 
his  rational  faculties : 

8.  When  there  is  any  legal  exception  against  such  person : 

4.  When  such  person  is  a  non-commissioned  officer,  musician,  or  pri- 
vate of  any  uniformed  company  or  troop  and  is  duly  equipped  aod  uni- 
formed according  to  law,  and  claims  such  exemption  : 

5.  When  such  person  is^  a  member  of  any  company  of  firemen  duly 
organized  according  to  law  : 

6.  When  such  person  is  in  the  actual  employment  of  any  glass,  cotton, 
linen,  woollen,  or  iron  manufacturing  company,  by  the  year,  month,  or 
season: 

7.  When  such  person  is  a  superintendent,  engineer,  or  collector  of  any 
canal  authorized  by  the  laws  of  this  state,  any  portion  of  which  is  actual- 
ly constructed  and  navigated : 

8.  When  such  person  is  a  minister  of  the  gospel,  or  teacher  in  any  col- 
lege or  academy,  or  when  such  person  is  or  shall  be  specially  exempted 
by  law  from  serving  on  juries,  (r)  Under  this  bead  is  to  be  included  the 
following  classes  of  persons  who  are  not  embraced  in  the  above  enumer- 
ation of  persons  exempt,  viz :  The  clerks  of  canal  collectors,  not  exceed- 
ing two,  lock-tenders,  inspectors  of  boats,  and  weigh-masters ;  the  super- 
intendent and  inspector  of  the  Onondaga  Salt  Springs,  and  each  of  their 
deputies,  and  all  persons  employed  in  attendance  upon  any  works  for  tbe 
manufacturing  of  coarse  salt ;  and  the  keepers  of  poor-houses,  alms- 
houses, &LC.{s) 


Id.  411,  §  18.  («)  1  R.  S.  260,  §  187.    Id.  278,  §  168. 

Id.  lb.  §14.  Id.  631,  §72. 

2  R.  S.  415,  §  38. 


Digitized  by 


Google 


eft.  IF.]  PROCEEDINGS,  &c.  IN  CRIMINAL  CASES.  565 

Courts  are  authorized  to  exaue  persons  returned  as  jurors  from  serv- 
ing whenever  it  appears,  1st.  That  the  person  rettirned  is  a  practising 
physician  and  has  patients  requiring  his  attendance :  2d.  That  he  is  a 
surrogate,  or  justice  of  the  peace,  or  executes  any  other  civil  oflice»  the 
duties  of  which  are,  at  the  time,  inconsistent  with  his  attendance  as  a 
juror :  3d.  That  he  is  a  teacher  in  any  school,  actually  employed  and 
serving  as  such :  or  4lh.  When,  for  any  other  reason,  the  interests  of  the 
public  or  of  the  individual  juror  will  be  materially  injured  by  such  at« 
tendance;  or  his  own  heahh,  or  that  of  any  member  of  his  family,  re- 
quires his  absence  from  the  court  (t) 

Aliens  are  incapable  of  Irving  on  juries.(ti) 

If  the  officer,  to  whom  a  venire  has  been  delivered,  does  not  return 
the  same  as  he  is  thereby  required  to  do*  the  court  may  issue  a  new  one, 
upon  which  the  same  proceedings  are  to  be  had  as  above  mentioned 
with  respect  to  the  first  venire. 

The  following  oath  or  affirmation  roust  be  administered  by  the  court 
to  each  juror :  "  You  do  swear  in  the  presence  of  Almighty  God,  [or, 
**  you  do  solemnly  affirm,"  as  the  case  may  be,]  that  you  will  well  and 
truly  try  this  traverse  between  the  people  of  the  state  of  New- York  and 
*— —  defendant,  and  a  true  verdict  give,  according  to  evidence,  unless 
discharged  by  the  court."  After  the  jury  have  been  thus  sworn,  they 
are  to  sit  together  and  hear  the  proofs  and  allegations  in  tlie  case,  which 
jnust  be  delivered  in  public  and  in  the  presence  of  the  defendant. 

After  hearing  such  proofs  and  allegations,  the  jury  must  be  kept  to- 
gether in  some  convenient  place  until  they  agree  on  a  verdict,  or  are  dis- 
charged by  the  court.  And,  for  this  purpose,  a  constable  or  marshal 
must  be  sworn  by  the  court,  as  follows :  **  You  swear  in  the  presence  of 
Almighty  (^od,  that  you  will,  to  the  utmost  of  your  ability,  keep  the  per- 
sons sworn  as  jurors  on  this  trial  together,  in  some  private  and  conven- 
ient place,  without  any  meat  or  drink,  except  such  as  shall  be  ordered 
by  the  court ;  and  that  you  will  not  suffer  any  communication,  orally  or 
otherwise,  to  be  made  to  them  ;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  order  of  the  court,  or  to  ask 
them  whether  they  have  agreed  on  their  verdict,  until  they  shall  be  dis- 
charged ;  and  that  you  will  not,  before  they  render  tlieir  verdict,  com- 
municate to  any  person  the  state  of  their  deliberations,  or  the  verdict 
they  have  agreed  on.''(v) 


(0  3  R.  S.  416,  §  35.  (f>)  2  R.  S.  718»  $§  18  to  17.  Id.  244, 

(1*)  lid.  721,  §20.  §109. 
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In  case  the  jury  dioes  not  agFoe,  the  cause  may  be  coniiDued  over  from 
Saturday  until  Monday ;  and  this  will  not  be  a  violation  of  the  statule 
declaring  that  no  court  shall  be  opened  or  transact  any  business  on  Son- 
day,  unless  it  be  for  the  purpose  of  receiving  a  verdict  or  dischaiging  a 
jury.  This  is  not  a  keeping  open  o(  the  court,  in  contemplation  of  law, 
except  so  far  as  to  prevent  the  justices  from  losing  jurisdiction  of  the 
cause.(tD) 

When  the  jurors  have  agreed  on  their  verdict,  they  most  deliver  the 
same  to  the  court ;  who  are  to  enter  it  into  the  minutes  of  the  ppooeediogi 
to  be  kept  by  them.(x)  If  the  first  jury  cannot  agree,  and  are  therefore 
discharged,  the  court  have  the  power,  and  it  is  their  duty,  to  issue  a 
second  venire^  for  another  jury  to  try  the  defendant.(y) 

The  verdict  of  the  jury  is  conclusive.  Thus,  it  has  been  decided,  tbit 
the  supreme  court,  upon  a  certiorari  to  a  court  of  special  sessions^  canoot 
pass  upon  the  question,  whether  the  finding  of  a  jury  before  such  couri 
was  against  or  without  evidence ;  and  therefore,  though  the  facts  of  tbe 
case  are  returned,  they  will  not  look  into  them  to  see  whether  the  jaiy 
erred,  (z)  Indeed,  no  certiorcnri  can  be  altowed  to  remove  proeeediogs 
from  a  court  of  special  sessions,  where  there  has  been  a  trial  by  jury,  oo 
thegix>and  that  tlie  verdict  of  the  jury  was  against  evidence«(a) 

Where  a  defendant  tried  under  the  above  provisions  of  tbe  statute, 
either  by  the  court  or  by  a  jury,  is  convicted,  the  court  must  render 
judf^ment  thereon,  and  inflict  such  punishment,  by  fine  or  imprisonoieot, 
or  both,  as  the  nature  of  the  case  may  require.  But  such  fine  must  in 
no  case  exceed  fifty  dollars,  nor  such  imprisonment  six  months.  If  a  de- 
fendant tried  in  either  of  the  above  methods  is  acquitted,  he  must  be  im- 
mediately  discharged.  And  if  the  court  before  whom  the  trial  was  had, 
shail  certify  in  their  minutes  that  the  complaint  was  wilful  and  malicious, 
and  without  prol>ab]c  cause,  the  complainant  must  pay  all  the  costs  that 
have  accrued  to  the  court  and  constable,  in  the  proceedmgs  had  upoo 
such  complaint,  or  give  satisfactory  security,  by  bond,(6)  to  the  people  of 
this  state  with  one  or  more  sureties,  to  pay  the  same  in  thirty  days  afier 
the  said  trial. 

If  the  complainant  refuses  or  neglects  to  pay  such  costs  or  to  give  soch 
security,  the  court  may  forthwith  enter  judgment  against  him  for  tbe 
amount  of  such  costs,  and  commit  him  to  the  common  jail  of  the  county 
in  which  the  trial  was  had,  there  to  remain  in  like  manner  and  for  the 
, ^ 

(to)  5  Wend.  539.    See  2  R/$;.  ^5.  (y)  5,li^Dd.  4»0. 

(x)  2  R,  S.  713,  §  18,    See  ibrm  of  («)  Itf.  ib.    12  Wend.  344. 

nuDutes  to  be  kept  by  these  coorts,  Ap-  (i4  ^R*  S.  718,  §  44.  . 

pend.  No.  89.  (6)  See  Append.  No.  90,  form  of  bond. 
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same  time  as  if  committed  oa  a  justice's  execution  in  a  civil  cause,  until 
be  shall  satisfy  such  judgmeot,  with  the  costs  of  the  commitment,  or  uqtil 
he  shall  be  discharged  by  due  course  of  law.(c) 

2d.  Of  truds  before  courts  of  special  sessions  in  the  city  and  county  of 
Neu}'York.']  Whenever  any  person  charged  with  having  committed 
petit  larceny  or  any  assault  and  battery,  not  riotously,  shall,  upon  his  ex* 
amination  before  any.  police  justice  in  the  city  of  New- York,  be  required 
to  enter  into  a  recognizance,  with  sureties,  to  appear  at  the  proper  court 
to  answer  such  charge,  and  shall  at  any  time  demand  to  be  tried  by  the 
court  of  special  sessions  in  such  city,  that  court  is  to  proceed  to  hear  and 
determine  upon  such  accusation. 

If  the  accused  does  not  require  to  be  thus  tried,  and  does  not,  within 
twenty-four  hours  after  being  committed  on  such  charge,  enter  into  a  re- 
cognisance, with  sureties,  to  appear  at  the  next  court  of  general  sessions 
to  be  held  in  the  said  city  and  county,  and  answer  to  such  charge,  the 
said  court  of.  special  sessions  may  proceed  to  hear  and  determine  upon 
siK^b  accusation. 

Any  three  judges  of  the  court  of  common  pleas  for  such  city,  of  whom 
the  first  judge  of  such  court,  or  the  mayor  or  recorder  of  the  city,  shall 
always  be  one,  are  to  hold  a  court  of  special  sessions  in  such  city  under 
the  provisions  of  the  statute,  at  such  times  an  the  common  council  shall 
direct.  And  it  is  the  duty  of  the  recorder  to  preside  therein,  except 
when  actually  engaged  in  the  court  of  general  sessions.  And  it  is  the 
duty  of  the  common  council,  from  time  to  time,  to  designate  aldermen  to 
asast  in  such  court 

In  hearing  and  determing  any  accusation  according  to  the  above  pro- 
visions, the  said  court  are  to  proceed,  in  all  respects,  in  the  same  manner 
as  the  courts  of  special  sessions  held  in  any  county  other  than  New- York, 
except  as  respects  the  summoning  of  a  jury.  And  such  court,  upon  con- 
viction of  the  offender,  may  sentence  him  to  the  punishment  prescribed 
by  law.(</) 

Any  person  tried  and  sentenced  by  a  court  of  special  sessions  in  New- 
York,  without  having  demanded  such  trial,  may  appeal  to  the  court  of 
general  sessions.  But  such  appeal  must  be  made  at  the  time  sentence  is 
pronounced ;  and  thereupon  such  ^jpnviction  will  be  void.  The  court 
must  enter  such  appeal  in  its  minutes ;  and  proceed  in  the  same  manner 
as  if  no  such  trial  had  been  had,  to  take  a  recognizmce  from  the  ac- 
cused,(e)  with  suflkient  surety,  to  appear  at  the  general  ^ssions.    Or  in 


(c)  9  H.  8.  T14,  $§  If,  flO,  21.    See        (<0  «  i^-  «•  714,  715, 
App^.  No.  91,  forngi  of  oonunhm^at  (e)  See  Append.  No.  92 
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default  of  his  ^giving  such  recognizance,  the  coort  must  coaunit  him 
to  prison  ;(1)  and  take  the  same  measures  to  ensure  the  attendance  of  the 
witnesses  in  behalf  of  the  prosecution,  at  such  court  of  general  senions. 
as  in  other  cases ;  that  is,  by  requiring  them  to  enter  into  recogsizances. 

The  court  of  general  sessions  is  to  proceed,  in  every  such  case,  by  io» 
diotment  and  other  proceedings,  in  ibc  same  manner  as  if  no  such  trial  or 
conviction  had  been  had  before  the  special  sessions. 

The  clerk  of  the  general  sessions  of  the  city  and  county  of  New-Yoit 
is  the  clerk  of  the  special  sessions  therein  ;  and  it  is  his  duty  to  enter  aH 
the  proceedings  of  the  latter  court,  and  the  sentences  on  all  conTictioM 
had  therein,  in  full,  in  a  book  of  minutes  to  be  kept  by  him  for  that  por« 
pose,  and  to  administer  the  oaths  or  affirmations  required  by  law  to  be 
administered  in  said  court. 

Whenever  sentence  is  pronounced  Mpon  any  person  convicted  in  md 
court,  it  is  the  duty  of  the  clerk,  as  soon  as  may  be,  to  make  oat  and 
deliver  to  the  sheriff  of  said  city,  or  his  deputy,  a  transcript  of  the  en- 
try of  such  conviction,  and  of  the  sentence,  duly  certified  by  said  clerk ; 
which  will  be  sufficient  authority  to  the  sheriff  or  deputy  to  execute  the 
sentence.    And  he  must  execute  the  same  accordingly. 

All  fines  imposed  by  said  court  are  to  be  received  by  the  sheriff  and 
paid  over  to  the  treasurer  of  the  city  within  thirty  days  after  they  are  re* 
cetved,  in  the  same  manner  as  fines  imposed  by  the  general  sessioiis. 

It  is  not  necessary  that  transcripts  of  convictions  had  in  such  court 
should  be  certified  by  the  magistrates  hokitng  the  court,  or  filed ;  but  a 
duly  certified  copy  of  such  a  conviction,  made  by  the  cleric,  is  made  evi^ 
dence  in  all  courts  and  places,  of  the  facts  contained  therein.(/) 

3d.  Oeneral  provisions  respecting  courts  of  special  sessions.']  The 
statute  provides  that  the  judgment  of  every  court  of  special  sessions  shall 
be  executed  by  the  sheriff,  constables,  and  marshals  of  the  county,  or  city 
and  county  in  which  the  conviction  is  bad,  by  virtue  of  a  warrant  (g*)  un- 
der the  hands  of  the  magistrates  who  held  the  court,  or  of  a  majority  of 
them,  to  be  directed  to  such  officers,  or  to  such  of  them  as  may  be  ne- 
cessary, and  specifying  the  particulars  of  such  judgment.(A) 

Convictions  had  before  courts  of  special  sessions  may  be  removed 
into  the  supreme  court  by  certiorari  in  the  cases  and  in  the  manner  spe- 
cified in  the  statute ;  the  provisions  of  which  hav^  been  already  noticed^ 
under  the  head  of  writs  of  error  and  certioraris,{i)  It  has  been  decided 
that  a  court  of  special  sessions  before  whom  a  conviction  is  had,  may 


(1)  See  form  of  commitmeDt,  Ap-       (g)  See  form  Append.  No.  94. 
ptnd.  No.  98.  (h)  2  R.  S.  716, 1 81. 

(/)  2  R.  S.  715.  (i)  Sea  Ante,  846.    2  R.  8.  717. 
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proceed  and  cmee  their  jadgtanent  to  be  ezeooted,  notwithttandiog  notice 
of  an  intention  to  remore  the  conviction^  and  the  entering  into  a  recog* 
nizance  by  the  defendant,  if  a  certiorari  is  not  sued  out  (A) 

Payment  and  accounting  for  fines.']  Ail  fines  imposed  by  any  court 
of  special  sessions,  if  paid  before  commitment,  ai:e  to  be  received  by  the 
magistrate  calling  the  court  before  which  the  defendant  was  convicted, 
and  are  to  be  applied  to  the  payment  of  the  charges  of  apprehending  and 
prosecuting  the  offender ;  and  after  deducting  the  sums  allowed  therefor 
the  remainder,  if  any,  must  be  paid  by  such  magistrate,  within  thirty 
days  after  the  receipt  thereof,  to  the  county  treasurer,  for  the  use  of  the 
county.  In  the  city  and  county  of  New  York  an  account  must  be  ren- 
dered every  thirty  days,  by  the  court,  to  the  comptroller  of  the  city,  of 
the  expenses  attending  such  court,  and  the  fines  imposed  or  collected. 

If  the  defendant  is  committed,  he  must  pay  the  fine  imposed  upon  him, 
to  the  shcrifl*  of  the  county ;  who  is  to  pay  over  the  same,  within  thuty 
days,  to  the  county  treasurer.  If  any  person  thus  receiving  fines  neglects 
to  pay  them  over  to  the  county  treasurer  within  the  time  prescribed  it  is 
the  duty  of  the  latter  to  bring  a  suit  tberefor.(/) 

Any  justice  of  the  peace  or  alderman  is  authorized  to  issue  subpoenas 
(m)  to  compel  the  attendance  of  witnesses  before  a  court  of  special  ses- 
sions ;  and  upon  the  trial  before  such  court  either  of  the  persons  compo* 
sing  the  same  may  administer  the  oath  required  by  law  to  such  witness- 
es.(n) 

In  case  any  person  duly  subpoenaed  to  appear  before  a  court  of  special 
sessions,  as  a  witness,  fails  to  appear,  or  appearing,  refuses  to  testify,  he 
forfeits,  for  the  use  of  the  poor  of  the  town,  for  every  such  non-appear- 
ance or  refusal  (unless  some  reasonable  cause  or  ezcuse  is  shown,  upon 
his  oath  or  the  oath  of  some  other  person)  such  fine,  not  less  than  sixty- 
two  cents  nor  more  than  ten  dollars,  as  the  court  before  whom  prosecu- 
tion therefor  is  had,  may  thmk  reasonable  to  impose.  Such  fine  may  be 
imposed  by  the  court  if  the  witness  be  present  and  have  an  opportunity 
of  being  heard.  The  court  imposing  any  fine  must  make  up  and  enter 
in  their  docket  or  minutes  a  minute  of  the  conviction  and  of  the  cause 
thereof;  which  is  to  be  deemed  a  judgment,  in  all  respects,  at  the  suit  of 
the  overseers  of  the  town.  Aud  such  judgment  may  be  collected  by  ex- 
ecution, in  the  manner  pointed  out  in  the  statute,  (o)  And  persons  sum- 
moned as  jurors,  and  not  appearing  nor  rendering  a  reasonable  ezcuse 
for  their  default,  or  appearing  and  refusing  to  serve,  are  subject  to  the 


(k)  6  Wend.  110.  (n)  2  R.  S.  716,  §  85. 

(0  2  R.  S.  716,  §§  82,  88,  84.  (o)  Id.  lb.  §  86.    Id.  241  §§85  to  89. 

(m)  See  fonn,  Append.  No.  95. 
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game  fine,  to  be  sited  for  and  eoOecled  io  the  fame  mamier  as  is  aboitB 
mentioned  as  respects  witnesses.(p) 

No  fees  are  to  be  allowed  or  taken  bjr  jurors  or  witnesses  in  courts  of 
special  sessions. 

Whenever  any  conviction  is  had  before  any  court  of  special  sessions 
in  any  other  county  than  New  York,  the  magistrates  by  whom  such  court 
is  held  must  make  a  certificate  of  such  conviction(f  )  under  their  hands, 
or  under  the  hands  of  any  two  of  them,  in  which  it  will  be  suflGbient 
briefly  to  state  the  offence  charged  and  the  conviction  and  judgment 
tbereon,  and,  if  any  fine  has  been  collected,  the  amount  thereof,  and  to 
whom  paid,  which  certificate  of  conviction  the  magistrates  must  cause  to 
be  filed  in  the  ofltee  of  the  clerk  of  the  county  in  which  the  conviction 
was  had,  within  twenty  days  after  such  conviction  takes  place. 

Every  certificate  of  convictios^made  and  filed  under  the  above  provis- 
ions <^  the  statute,  or  a  duly  certified  copy  thereof,  will  be  evidence  in 
all  courts  and  places  of  the  facts  stated  therein.(r) 

It  has  been  decided  that  the  proceedings  of  a  court  of  special  sessioos 
will  not  be  reversed,  on  certiorari  to  the  supreme  court,  on  account  of 
the  errors  of  the  magistrate  before  whom  the  complaint  was  made.  The 
return  of  the  justices  composing  a  court  of  special  sessions,  to  a  certkh 
rari  brings  in  review  merely  their  proceedings  as  a  court  of  special  ses- 
ttofw,  and  not  the  previous  proceedings  before  the  justice  who  issued  the 
warrant  for  the  apprehension  of  the  defendant(«) 

0>)  2  R.  S.  716  §85.    Id.  245  §  112.  (r)  2  R.  S.  717  §§37  to  41. 

(g)  Ses  form,  Append.  No.  96.  (•)  5  Wend.  590. 
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(  No.  I.  ) 

WARRANT  OF  ARREST  FOR  OONTRMPT. 

[See  aote,  438,  439.] 

Saratoga  County,  !» :  To  any  constable  of  the  said  county,  Grbbt- 
iNo:  Whereas,  on  this  day,  (or,  **  on  the  20th  day  of  November  instant,**  as 
the  case  may  be,)  during  the  trial  of  a  cause  between  James  Den,  plaintiff, 
and  Richard  Fen,  defendant,  (or,  ^  during  the  examination  of  one  James 
Jackson,  on  a  criminal  complaint,**)  before  roe,  Ransom  Cook,  a  justice  of 
the  peace  of  the  said  county,  at  my  office  in  the  town  of  Saratoga 
Springs,  John  Styles  was  guilty  of  disorderly,  contemptuous  and  insolent 
behavior  towards  roe  the  said  justice,  while  thus  engaged  in  the  trial  of 
said  cause ;  (or,  <'  in  the  said  examination,**)  by  speaking  to  and  of  and 
concerning  me  as  such  justice,  and  in  my  presence  and  hearing  these  dis- 
orderly, contemptuous  and  msolent  words,  to  wit :  ^  You  are  a  partial 
justice;**  which  behavior  tended  to  interrupt  such  proceedings  before 
me,  and  to  impair  the  respect  due  to  my  authority  as  such  justice ;  and 
being  ordered  by  me  to  cease  from  such  disorderly,  contemptuous  and 
insolent  behavior,  he  the  said  John  Styles,  refused  so  to  do,  and  toM  me 
that  he  did  not  regard  me  nor  my  authority.  These  are  therefore,  in  the 
name  of  the  people  of  the  state  of  New-York,  to  command  you  forth- 
with  to  apprehend  him,  the  said  John  Styles,  and  bring  him  before  me, 
at  my  office  in  the  town  of  Saratoga  Springs,  to  answer  for  the  said  con- 
tempt, and  to  be  further  dealt  with  according  to  law.  Hereof  fail  not, 
at  your  peril. 

Given  under  my  hand  and  seal  the  2l8t  day  of  November,  1840. 

R.  Cook,  [l.  s.] 
Justice  of  the  Peace. 

If  the  contempt  consists  in  doing  either  of  the  other  acts  mentioned  in 
the  statute  as  amounting  to  contempts,  the  statement  thereof  in  the  war- 
rant should  be  varied  according  to  Hxe  fact  Thus,  it  may  be  as  follows : 
M  John  Styles  was  guilty  of  committing  a  breach  of  the  peace^  (or*  **rf 
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making  a  n<nse  and  disturbance,**)  tending  to  interrupt  my  official  pro- 
ceedings as  a  justice."  Or,  "  John  Styles  was  guilty  of  wilfully  offenDg 
resistance,  in  my  presence,  to  the  execution  of  a  lawful  order  (or,  "pro- 
cesSf**)  made  (or,  "  issued^)  by  me,  as  such  justice.** 

It  is  not  necessary  to  issue  the  above  warrant,  except  where  the  per- 
son committing  the  contempt  has  left  the  presence  of  the  justice.  If  be 
is  still  present,  the  justice  may  call  upon  him  immediately,  to  show  cause 
why  he  should  not  be  punished. 


(  No.  2.  ) 

RECORD  OP  CONVICTION   POR  CONTEMPT. 

[See  mnte,  439,] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  this  day,  (or,  **  on 
the  20th  day  of  November  instant/*)  on  the  trial  of  a  cause  between 
James  Den,  plaintiff,  and  Richard  Fen,  defendant,  (or,  **  during  the  exam* 
motion  of  one  James  Jackson,  on  a  criminal  complaint,**)  before  me,  Ran- 
som Cook,  a  justice  of  the  peace  of  the  said  county,  at  my  office  in  the 
town  of  Saratoga  Springs,  John  Styles  wits  guilty  of  disorderly,  con- 
temptuous and  insolent  behavior  towards  me,  the  said  justice,  while  thus 
engaged  in  the  trial  of  said  cause,  (or,  ^  in  the  said  examit^ationD  by 
speaking  to  and  of  and  concerning  me  as  such  justice,  and  in  my  pres- 
ence and  hearing,  these  disorderly,  contemptuous  and  insolent  words,  to 
wit :  "  You  are  a  partial  justice,**  which  behavior  tended  to  interrupt 
such  proceedings  before  me,  and  to  impair  the  respect  due  to  my  autho- 
rity as  such  justice ;  and  being  ordered  by  me  to  cease  from  such  disor- 
derly, contemptuous  and  insolent  behavior,  he,  the  said  John  Styles,  re- 
fused so  to  do,  and  told  me  that  he  did  not  regard  me  nor  my  authority; 
and  the  said  John  Styles  having  been  brought  before  me  to  answer  for 
the  said  contempt,  (or,  ^  having  been  forthwith  called  upon  by  me  to  ans- 
vxr  for  the  said  contempt,**)  and  not  having  purged  himself  therefrom :  I 
do  hereby  convict  the  said  John  Styles  of  a  contempt,  and  do  adjudge 
and  determine  that  for  the  said  contempt,  the  said  John  Styles  pay  a  fine 

of dollars,  and  also  that  he  be  imprisoned  in  the  common  jail  of  the 

said  county, days,  and  until  he  pay  the  fine  aforesaid,  or  be  duly 

discharged  according  to  law.    In  witness  whereof,  I  have  hereunto  set 
my  hand  this  21st  day  of  November,  1840. 

R.  Cook,  Justice  of  th9  Peace. 
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(  No.  3.  ) 

WABRAliT  OF  COMMITMENT  FOR  CONTEMPT. 

[See  ante,  439.] 

Saratoga  County,  ss  :  To  any  constable  of  the  said  county,  and  to  the 
keeper  of  the  common  jail  of  the  said  county,  Greetino  :  Whereas,  John 
Styles  has  this  day  been  convicted  before  me,  Ransom  Cook,  a  justice  of 
the  peace  of  the  said  county,  of  a  contempt,  for  that  on  this  day,  (or,  **  on 
the  20th  day  of  November  instant^)  on  the  trial  of  a  cause  between 
James  Den,  plaintiff,  and  Richard  Fen,  defendant,  (or,  ^*  during  the  eX' 
amination  of  one  James  Jackson^  upon  a  criminal  complaint/*)  before  me 
at  my  office  in  the  town  of  Saratoga  Springs,  he,  the  said  John  Styles, 
was  guilty  of  disorderly,  contemptuous  and  insolent  behavior  towards  me 
the  said  justice,  while  thus  engaged  in  the  trial  of  said  cause ;  (or,  **  in 
lie  said  examination^'*)  by  speaking  to,  and  of,  and  concerning  me  as 
such  justice,  and  in  my  presence  and  bearing,  these  disorderly,  con- 
temptuous and  insolent  words,  to  wit :  ^  You  are  a  partial  justice  ;** 
which  behavior  tended  to  interrupt  such  proceedings  before  me,  and 
to  impair  the  respect  due  to  my  authority  as  such  justice;  and  be- 
mg  ordered  by  me  to  cease  from  such  disorderly,  contemptuous  and 
insolent  behavior,  he,  the  said  John  Styles,  refused  to  do  so,  and  tohl 
me  that  he  did  not  regard  me  nor  my  authority.    The  said  defend- 
ant having,  previous  to  such  conviction,  been  brought  before  me  to 
answer  for  the  said  contempt,  (or,  **  having  been  forthwith  called  upon 
by  me  to  answer  for  the  said  contempt^*)  and  not  having  purged  himself 
therefrom.    And  whereas,  upon  such  conviction,  I  did  adjudge  and  de- 
termine that  the  said  John  Styles  pay  a  fine  of dollars,  and  also 

that  he  be  in^prisoned  in  the  common  jail  of  the  said  county, days, 

and  until  he  should  pay  the  said  fine,  or  be  duly  discharged  according  to 
law.  Aild  whereas,  the  said  John  Styles,  although  fully  notified  of  said 
conviction  and  judgment,  has  not  paid  the  said  fine.  These  are  there- 
fore, in  the  name  of  the  people  of  the  state  of  New- York,  to  command 
you,  the  said  constable,  to  convey  and  deliver  into  the  custody  of  the  said 
keeper  of  the  said  common  jail,  the  body  of  the  said  John  Styles ;  and 
you,  the  said  keeper,  are  hereby  required  to  receive  the  said  John  Styles 
into  your  custody  in  the  said  jail,  and  him  there  safely  keep  during  the 
said  term  of days,  and  until  he  pays  the  said  fine,  or  is  duly  dis- 
charged according  to  law.  Hereof  fail  not.  Given  under  my  hand  and 
seal,  the  21st  day  of  November,  1840. 

R  Cook,    [l.  8.] 

Justice  of  the  P^aoe. 
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(  No.  4.  ) 

WA1IRANT8  OF  COlCMITXEIfT  OF  A  WITNESS  FOR  ItSFUSIIfO  TO  BB  8WOB1I — 
AND  FOR   REFUSING   TO  TESTIFY. 

[See  ante,  439.] 
Ist.  For  refusing  to  be  sworn. 

Saratoga  Covntt,  ss  :  Ransom  Cook,  Esquire,  a  justice  of  the  peaot 
of  the  said  county :  To  any  constable  of  the  said  county,  and  to  the 
keeper  of  the  common  jail  of  the  said  county. 

MHbereas,  on  the  trial  of  a  cause  this  day,  (or,  ^  on  the  20A  dagi^ 
November  instant^)  before  me  the  said  justice,  between  James  Deo, 
plaintiff,  and  Richard  Fen,  defendant,  (or,  ^  upon  the  examination  of  one 
James  Jackson^  on  a  criminal  oomplaintr)  John  Styles  being  called  as  a 
witness  on  the  part  of  the  said  James  Den,  (or,  ^  Bxchard  FenT  or,  *^of 
thepeopU!*  or,  ^  of  the  said  James  Jackson  f^)  and  being  present,  refosed 
to  be  sworn  as  such  witness,  m  any  form  prescribed  by  kw.  And  the 
said  James  Den,  (or,  <<  T.  iV.,  on  the  part  of  the  people^**  or,  **the  said 
James  Jackson,')  having  made  oath  before  me  that  the  testimony  of  the 
said  John  Styles  was  material  in  the  said  cause,  (or,  ^  tqxm  the  said  ea> 
aminatum,"')  These  are  therefore,  in  the  name  of  the  people  of  the  state 
of  New- York,  to  command  you,  the  said  constable,  forthwith  to  convey 
and  deliver  the  said  John  Styles  into  the  custody  of  the  said  keeper  of 
the  said  common  jail :  And  you,  the  said  keeper,  are  hereby  required  to 
receive  the  said  John  Styles  into  your  custody  in  the  said  common  jail, 
and  him  there  safely  keep  until  he  shall  submit  to  be  sworn  as  such  wit- 
ness as  aforesaid,  or  shall  be  discharged  by  due  course  of  law.  Hereof 
fail  not.    Given  under  my  hand  and  seal,  the  21st  day  of  November,  1840. 

R.  Cook,  [l.,  s.] 

Justice  of  the  Peace. 

2d.  Warrant  of  commitment  of  a  witness  for  refusing  to  testify. 
Commencement  same  as  above,  to  the  word  *'  whereas.** 
Whereas,  on  the  trial  of  a  cause  this  day,  (or,  *^  on  the  20(A  day€f  No^ 
vember,  instant,'')  before  me,  the  said  justice,  between  James  Den,  plain- 
-tiff,  and  Richard  Fen,  defendant,  (or,  <'  upon  the  examination  of  one 
James  Jackson,  on  a  criminal  complaint!')  John  Styles  was  called  and 
sworn  as  a  witness  on  the  part  of  the  said  James  Den,  (or,  ^  Richard 
Fen,'*  or,  •*  of  t?ie  people,"  or,  ^  of  the  said  James  Jackson!*)  and  on  his 
examination  as  such  witness,  the  said  John  Styles  was  asked  by  the  said 
James  Den  whether  he  subscribed,  as  a  witness,  a  certain  promissoiy 
note  then  shown  to  him  by  the  said  James  Den,  purporting  to  be  a  note 
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given  by  the  said  lUchard  Fen  to  the  said  James  Den,  and  to  wUch  tlia 
name  of  ^  John  Styles"  was  subscribed  as  a  witness ;  to  which  question 
the  said  John  Styles  refused  to  make  any  answer.  And  the  said  Jamei 
Den,  (or,  **  T.  N.fOn  the  part  of  thepeopU^^  or,  ^the  said  James  Jack'' 
sonD  having  made  oath  before  me  that  the  testimony  of  the  said  John 
Styles  was  material  in  the  trial  of  said  cause,  (or,  ^  upon  such  examina' 
tianJ')  These  are  therefore,  in  the  name  of  the  people  of  the  state  of 
New*York,  to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  the  said  John  Styles  into  the  custody  of  the  said  keeper  of  the 
said  common  jail :  And  you,  the  said  keeper,  are  hereby  required  to  re- 
ceive the  said  John  Styles  into  your  custody  in  the  said  common  jail,  and 
him  there  safely  keep,  until  he  shall  submit  to  answer  the  said  question  so 
pat  to  him  on  the  said  trial,  (or,  **examinatkm^*')  or  shall  be  discharged 
by  due  course  of  law.    Given  under  my  hand  and  seal,  the  21st  day  of 

November,  1840. 

R.  Cook,  [l,  s.] 

Justice  of  the  Peace, 


(  No.  5.  ) 

SBARCn  WARRANT. 

[S6eaiite»439,440.] 
1st  Form  of  warrant  authorizing  a  searcli  in  the  day  time. 
Saratoga  Countt,  ss  :  To  the  sheriff  of  the  said  county,  or  to  any 
constable  of  the  town  of  Saratoga  Springs,  in  said  county. 

Whereas,  James  Den  hath  this  day  made  complaint,  on  oath,  before 
me.  Ransom  Cook,  Esquire,  a  justice  of  the  peace  of  the  said  county, 
that  on  the  30th  day  of  October  last,  (or,  **on  the  I9th  day  (f  November 
instant,^  or,  ^  vnthin  ten  days  last  pastD  at  the  town  of  Saratoga 
Springs,  in  the  said  county,  divers  goods  and  chattels  of  the  said  James 
Den,  that  is  to  say,  one  axe,  one  spade,  two  hoes,  and  six  silver  tea- 
spoons, {describing  the  stolen  articles  accurately f)  were  feloniously  stoleUf 
taken  and  carried  away  by  some  person  or  persons  unknown,  (or,  ^  by 
John  Styles^*)  and  that  he  hath  just  and  reasonable  cause  to  suspect,  and 
doth  suspect,  that  the  said  goods  and  chattels,  or  some  part  thereof,  are 
concealed  in  the  dwelling-house  (or,  **bam/*  or,  ^oul-housep**  &c.i  according 
to  the  fact,)  of  John  Doe,  situate  in  the  town  of  Milton,  in  the  sakl  county. 
These  are  therefore  to  authorize  and  require  you,  with  necessary  and 
proper  assistants,  to  enter,  in  the  day  time,  into  the  said  dwelling  house, 
(or,  "  ftam,"  or,  **  out-house^**  dec.)  of  the  said  John  Doe,  and  there  dili- 
gently search  for  the  said  goods.    And  if  the  same,  or  any  part  thereof, 
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shall  be  found,  upon  such  search,  that  you  bring  the  goods  so  found  be- 
fore me,  at  my  office  in  the  town  of  Saratoga  Springs,  to  be  disposed  rf 
according  to  law.  Given  under  my  hand  and  seal,  the  2l8t  day  of  No- 
vember, 1840. 

R.  Cook,  [l.  s.] 

Justice  of  the  Peace. 

2d.  Form  of  warrant  authorizing  a  search  in  the  night  time, 
(Commencement  as  above.)  These  are  therefore  to  authorize  and  re- 
quire you,  with  necessary  and  proper  assistants,  to  enter,  as  well  in  the 
night  as  in  the  day  time,  into  the  said  dwelling-house,  (or,  ^bam^**  or, 
**  out-houser  &c.)  of  the  said  John  Doe,  and  there  diligently  search  for 
the  said  goods  and  chattels ;  and  if  the  same,  or  any  part  thereof,  shaD 
be  found  upon  such  search,  that  you  bring  the  goods  so  found,  before  me 
at  my  office  in  the  town  of  Saratoga  Springs,  to  be  disposed  of  accord* 
ing  to  law.    (Conclude  as  above.) 


(  No.  6.  ) 

COkPLAINT  TO   OBTAIN   SURBTT  OF  THB  PBACK. 

[See  ante,  443,  444] 

Saratoga  County,  ss  :  James  Den,  of  the  town  of  Saratoga  Springs^ 
in  said  county,  upon  his  oath,  complains,  that  Richard  Fen,  of  the  town 
of  Malta,  in  said  county,  hath  threatened  to  beat  (or,  ^wound^  or, 
<*  maimT  or  '<  kiJl^)  him,  the  said  James  Den,  and  to  do  him  some  bodily 
harm,  (or,  **  to  bum  and  destroy  the  dwelling  house  of  him,  the  said  7.  D.") 
and  that  he  hath  just  cause  to  fear  that  the  said  Richard  Fen  will  beat 
(or,  "  wound r  or,  **maim,''  or,  ''kill,"*)  him,  the  said  James  Den,  or  do 
him  some  bodily  mischief,  (or, ''  that  he  will  butm  and  destroy  his  said 
dwelling  house,^)  The  said  James  Den  therefore  prays  surety  of  the 
peace  to  be  granted  him  against  the  said  Richard  Fen ;  and  this  he  doth, 
not  from  any  private  malice  or  ill-will  towards  the  said  Richard  Fen,  but 
simply  because  he  is  afraid,  and  hath  good  cause  to  fear  that  the  said 
Richard  will  beat  (or,  **u)ound,^'  or,  *^maim!*  or,  '*kUl,^)  him,  or  do  him 
some  bodily  mischief,  (or,  **  that  tie  wUl  bum  and  destroy  his  said  dwd- 
ling  house.**)  Wherefore  the  said  James  Den  prays  that  a  warrant  may 
issue,  in  due  form  of  law,  against  the  said  Richard  Fen,  and  that  he  may 
be  dealt  with,  touching  the  premises,  as  to  law  and  justice  shall  appertain. 

James  Den. 
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On  the  2l8t  day  of  November,  1840,  the  said  James  Den  personally 
appeared  before  me^  and  made  oath  to  the  truth  of  tbe  forgoing  com- 
plaint  subscribed  by  him. 

R.  C00K9  Justice  of  the  Peace. 


(  No.  7.  ) 

■XAMmATION  OF  COMPLAIHAjrT  AND  HIS  WITNBS8BS,  ON  APPLICATION  FOB 
SUIIBTT  OF  THE  PEACE. 

[8ee  ante,  444.] 

Sabatoga  County,  ss  :  The  examination  of  James  Ben  and  Thomas 
Noakes,  taken  upon  oath  before  me,  Ransom  Cook,  a  justice  of  the  peace 
of  the  said  county,  on  the  2l8t  day  of  November,  1840,  on  the4X)mp]aint 
made  before  me  by  the  said  James  Den,  against  Richard  Fen,  for  the 
purpose  of  obtaining  surety  of  the  peace. 

The  said  James  Den,  on  his  oath  aforesaid,  before  me,  saith,  that  on 
the  20th  day  of  October  last  past,  (or,  ^^onthe  I9th  day  of  November  in- 
stant!^)  at  the  house  of  John  Smith,  in  the  town  of  Malta,  in  Saratoga 
county,  Richard  Fen  did  threaten  this  deponent  that  he  would  beat  (or 
**  wound!*  "  maim!*  "  shoot!*  or  "  kilP*)  him,  the  said  James  Den,  or  do 
him  some  bodily  harm,  (or  *^  that  lie  would  bum  and  destroy  the  dwel- 
ling house  of  him  the  said  J,  D!*) 

The  said  Thomas  Noakes,  on  his  oath  aforesaid,  before  me,  saith,  that 
he  was  present  at  the  house  of  John  Smith,  at  the  time  mentioned  in  the 
above  examination  of  James  Den,  and  that  Ixe  heard  the  said  Richard 
Fen,  on  that  occasion,  make  use  of  the  threats  above  stated  in  the  said 
Den's  examination ;  and  that  he,  this  deponent,  hath  at  various  times  and 
on  divers  occasions,  within  the  last  three  months,  heard  the  said  Richard 
Fen  swear  that  he  would  kill  the  said  James  Den,  or  bum  his  house  over 
his  head.  {These  statements  must  of  course  be  varied  according  to  the 
facts.) 

James  Den, 

Thomas  Noakes. 
Taken  before  me,  the  day  and  ) 
year  first  above  mentioned.    ) 

R.  Cook,  Justice  of  the  Peace. 
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(  Na  8.  ) 

WABRANT  OV  AR&B8T,  OM  APPUCATiOlf  fOB  SUBBTT  OP  TBB  PBAOS. 

[Seo  Uterus.] 

Saratoga  Couimr,  ss:  To  any  conitable  of  the  said  ooaotyy  GRSEToro: 
Whereas  James  Den  of  the  town  of  Saratoga  Springs,  in  said  countyy 
having  this  day  made  complaint  in  writing,  and  upon  oath  before  me. 
Ransom  Cook,  a  justice  of  the  peace  of  the  said  county — that  Ricbard 
Fen  hath  threatened  to  beat  (or  **  wounds  ^  mavnT  or  ^  kUl!^  him,  or  do 
him  some  bodily  harm,  (or ''  bum  and  destroy  the  dtcetting  house  of  the 
said  James;*')  and  that  he  hath  just  cause  to  fear  that  the  said  Richard 
Fen  will  beat  (or  <<  vxmndr  ^  maimT  or  '^  kUl!*)  him,  the  said  James  Den, 
(or  ^  bum  and  destroy  the  dweUing  house  of  the  said  James  ;**)  and  hath 
demanded  surety  of  the  peace  against  the  said  Richard  Fen ;  and  it  ap- 
pearing to  me  from  the  examination,  on  oath,  of  the  said  James  Den  and 
of  Thomas  Noakes,  that  there  is  just  cause  to  fear  the  commission  of  the 
8Ud  ofience  by  the  said  Richard  Fen :  These  are,  therefore,  in  the  name 
of  the  people  of  the  state  of  New^York,  to  command  you  forthwith  to 
apprehend  the  said  Richard  Fen,  and  bring  him  before  me,  at  my  office, 
in  the  town  of  Saratoga  Springs,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  the  21st  day  of  November,  1840. 

R.  C;ooK,  J.  p. 


(  No.  9.  ) 

RECOGmZAIf  CB  TO  XBBP  THB  PBACB,  SlC. 

[See  tnte,  445.] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  the day  of 

.»— ,  1840,  Richard  Fen  of  the  town  of  Saratoga  Springs,  in  said 
county,  and  John  Smith,  junior,  of  the  same  place,  personally  came  before 
me.  Ransom  Cook,  a  justice  of  the  peace  of  the  said  county,  and  seve- 
rally and  respectively  acknowledged  themselves  to  be  indebted  to 
the  people  of  the  state  of  New- York,  in  the  sum  of  -*-^  dollars  each, 
to  be  levied  of  their  respective  goods  and  chattels,  lands  andtenements, 
to  the  use  of  the  said  people,  if  default  shall  be  made  in  the  conditioo 
following : 

The  condition  of  this  recognizance  is  such,  that  if  the  above  bounden 
RicRard  Fen  shall  personally  be  and  appear  at  the  next  court  of  (jeneral 
■essioni  to  be  held  in  the  said  county  of  Saratoga;  and  shall  not  depart 
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the  court  witboot  letTo ;  and  in  the  meanwhile  shall  keep  the  petfce  to- 
wards the  people  of  this  state,  and  particularly  towards  James  Den,  then 
this  recognizance  to  be  void  and  of  no  effect ;  otherwise  to  remain  in 
foil  force  and  virtue. 

Richard  Fen,        [l.  s.] 
John  Smith,  jun.    [l.  s.] 


(  No.  10,  ) 

WABEANT  OF  COBOOTMBNT  FOR  WANT  OF  SURBTIES  OF  THB  PXACB. 

[See  tnte,  445.] 

Sararooa  County,  ss  :  Ransom  Cook,  a  justice  of  the  peace  of  the  said 
county,  to  any  constable  of  the  said  county,  and  to  the  keeper  of  the 
common  jail  of  the  said  county,  Grbetinq  : 

These  are  to  command  you  the  said  constable,  forthwith  to  convey 
and  deliver  into  the  custody  of  the  said  keeper  the  body  of  Richard  Fen, 
this  day  brought  before  me  the  said  justice  and  required  by  me  to  enter 
mto  recognizance,  with  one  sufficient  surety,  himself  in  the  sum  of  — ~« 
dollars,  and  the  surety  in  the  sum  of  ^ dollars,  for  his  personal  ap- 
pearance at  the  next  court  of  general  sessions  to  be  held  in  the  said 
coui^y  of  Saratoga,  and  not  to  depart  the  same  without  leave ;  and  in 
the  meanwhile  to  keep  the  peace  towards  the  people  of  this  state  and 
particularly  towards  James  Den,  who  hath  demanded  surety  of  the  peace 
against  the  said  Richard  Fen,  before  me  the  said  justice,  by  a  complaint 
in  writing  and  upon  oath ;  the  said  Richard  Fen  having  refused  to  find 
such  security.  And  you  the  said  keeper  are  hereby  required  to  receive 
the  said  Richard  Fen  into  your  custody  in  the  said  jail,*  and  him  there 
safely  keep  until  he  shall  find  such  security  as  aforesaid,  or  be  otherwise 
discharged  by  due  course  of  law.    Given  under  my  hand  and  seal  at 

Saratoga  Springs,  in  the  said  county,  the day  of-r-->  184^ 

R.CooK,*J.  P,    {^s.J 


WARRAjrr  BT  TWO  JUSTICES  DISCHARQINO  PRISONBR,  ON  HIS  QiyOlO  TBM 

8B0URITY  REQUIRED. 

[See  ante,  446.] 

Saratoga  County,  ss  :  Ransom  Cook  and  Sidney  J.  Cowen,  Esquires, 
two  of  the  justices  of  the  peace  of  the  said  county,  to  the  keeper  of  the 
common  jail  of  the  said  county.  Greeting  : 

These  are  to  command  you,  forthwith  to  disobaige  out  of  your  custody 
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the  body  of  Richard  Fen,  if  detained  by  you  in  said  coihroon  jail  for  no 
other  cause  than  what  is  specified  in  his  warrant  of  commitment  made  by 
the  said  Ransom  Cook,  dated  the day  of——,  for  not  finding  sure- 
ties of  the  peace  ;  he  having,  since  his  said  commitment,  found  such  sure- 
ties before  us.    And  for  so  doing  this  shall  be  your  sufficient  warrant 

Given  under  our  hands  and  seals  this day  of ^  1840. 

R.  Cook,  J.P.  ^  [l.  s.] 

S.  J.  COWEN,  J.  P.  [u  8.] 


WARBAST  OF  COIfMITMElfT  BT  ▲  JUSTICB  FOB  WART  OF  8UBSTT  OF  THB 
PBACE,  ON  HIS  OWN  VIEW  OF  AN  AFFBAT,  &0. 

[See  ante,  446.] 

Saratoga  Countt,  ss  :  Ransom  Cook,  Esquire,  a  justice  of  the  peace 
of  the  said  county,  to  any  constable  of  the  said  county,  and  to  the  keeper 
,  of  the  common  jail  of  the  said  county,  Greeting  : 

These  are  to  command  you  the  said  constable  forthwith  to  convey  and 
deliver  into  the  custody  of  the  said  keeper  the  body  of  Richard  Fen, 
charged  by  me  the  said  justice  with  having,  on  this  present  day,  (or  **  on 

the day  of instant,^  or  "  last,")  at  the  town  of  Saratoga  Springs,  in 

the  said  county,  in  my  presence,  made  an  affray  with  one  A.  B.  (or 
*•  threatened  to  kiW — or  "  to  beat  one  A.  B." — or  "  threatened  to  burn  and 
destroy  the  dwelling-house  of  one  A.  B." — or  "  contended  with  one  A.  B. 
with  hot  and  angry  words ;")  and^the  said  Richard  Fen  having  been  then 
and  there  required  by  me  the  said  justice,  without  any  other  proof,  to  en- 
ter into  a  recognizance  with  two  sufficient  sureties,  himself  in  the  sum  of 
— —  dollars,  and  each  surety  in  the  sum  of         dollars,  for  his  appearance 
at  the  next  court  of  general  sessions  to  be  held  in  the  said  county  of  Sara* 
toga,  and  not  to  depart  the  same  without  leave ;  and  in  the  meanwhile  to 
keep  the  peace  towards  the  people  of  this  state,  and  particularly  towards  the 
said  A.  B. ;  tlie  said  Richard  Fen  having  refused  to  find  such  security.   And 
you  the  said  keeper  are  hereby  required  to  receive  the  said  Richard  Fen 
into  your  custody  in  the  said  jail,  and  him  thefe  safely  keep,  until  he  shall 
find  such  security  as  aforesaid,  or  be  otherwise  discharged  by  due* course 
of  law.    Giv^n  under  my  hand  and  seal  at  Saratoga  Springs,  in  the  said 

county,  the day  of ,  1840. 

Ransom  Cook,  J.  P.     [l.  ••] 
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(  No.  11.  ) 

CCMiPIAINTy    SHOWnVO    THB    COMMISSION    OF.  A    CEIMUfMi    OFFBNCB,    AND 
PBATINO  FOR  THE  ARREST  OF  THE  OFFENPEB. 

[See  ante,  453, 454.] 

It  is  Stated  in  the  text  to  be  advisable  that  there  should  be  a  complaint 
in  writing;  but  that  it  is  not  necessary  it  should  be  separate  and  distinct 
from  the  examination.  As  it  may  be  preferred,  however,  in  some  cases, 
that  the  complaint  should  be  separate  from  the  examination,  we  shall 
first  give  a  form  of  a  complaint  alone,  and  afterwards  of  a  complaint 
and  examination  combined  in  one  instrument. 

1.  Form  of  Complaint, 
To  Ransom  Cook,  Esquire,  one  of  the  justices  of  the  peace  in  and  for 
the  county  of  Saratoga. 

James  Den,  of  Milton,  in  said  county,  upon  his  oath  complains,  that  on 
the  night  of  the  twentieth  day  of  October  last  past,  at  Milton,  in  the  county 
aforesaid,  the  following  goods,  viz.  one  gold  watch  of  the  value  of  fifty 
dollars  and  one  silver  watch  of  the  value  of  twenty  dollars,  of  the  goods 
and  chattels  of  the  said  James  Den,  then  and  there  in  the  possession  of 
the  said  James  Den  being  found,  were  feloniously  stolen,  taken  and  car- 
ried away,  against  the  peace  of  the  people  of  the  said  state,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  ;  and  that  [the 
said  James  Deii  has  probable  cause  to  suspect  and  does  suspect  that] (a) 
Richard  Fen  of  Malta,  in  said  county,  did  feloniously  steal,  take  and  carry 
away  the  goods  and  chattels  aforesaid.  He  therefore  prays  that  the  said 
Richard  Fen  may  be  apprehended  and  held  to  answer  to  said  complaint, 
and  be  dealt  with  relative  to  the  same  as  law  and  justice  may  require. 

Dated  at  Saratoga  Springs,  in  said  county,  this  21st  day  of  November, 
1840.  James  Den. 

Subscribed  and  sworn  before  me, ) 

this day  of ,  1840.      \ 

R.  Coox,  J.  P. 

2.  Form  of  complaint  and  examination  combined. 
Saratoga  County,  ss  :  James  Den,  of  the  town  of  Milton,  in  said 
county,  being  sworn  and  examined,  makes  complaint  and  says,  that  on 

(a)  Where  the  fact  of  stealing  by  the  accused  it  within  the  actual  knowledge  of 
the  complijpint;  th«  words  in  brackets  should  be  omitted,  and  the  charge  potitivel/ 
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the  night  of  the  twentiethfday  of  October,  last,  at  the  town  of  Milton, 
aforesaid,  divers  goods  and  chattels  of  the  property  of  the  said  James 
l)en,  to  wit,  one  gold  watch  of 'the  value  of  fifty  dollars,  and  one  silver 
watch  of  the  value  of  twenty  dollars,  were  feloniously  stolen,  taken  and 
carried  away  from  the  possession  of  the  said  James  Den  ;  and  that  [he 
hath  just  cause  to  suspect  and  believe,  and  doth  suspect  and  believe 
that]  (ft) Richard  Fen  of  Malta,  in  said  county,  did  feloniously  steal,  take 
and  carry  away  the  same. 

And  being  further  examined  he  saith  [here  state  the  facts  and  circunh 
stances  which  give  rise  to  the  suspicion^  if  it  be  a  proper  case.] 

And  therefore,  and  from  other  circumstances,  the  said  James  Den 
suspects  and  believes  that  the  said  Richard  Fen  is  guilty  of  the  said  of- 
fence, and  prays  that  he  may  be  apprehended  and  answer  therefor. 

[If  it  is  not  a  case  of  suspicion^  hut  the  charge  is  positively  made^  instead 
of  the  above  conclusion^  say, "  Wherefore  the  said  James  Den  prays  that 
the  said  Richard  Fen  may  be  apprehended  and  answer  therefor."] 

Jambs  Den. 
Taken  and  sworn  the  21st  day  of ) 

November,  1840,  before  me.      ) 

R.  Cook,  Justice  of  the  peace. 

Saratoga  County,  ss  :  The  examination  of  witnesses  taken  apoD 
oath  before  me,  Ransom  Cook,  Esquire,  a  justice  of  the  peace  of  the  said 

county,  on  the day  of touching  the  complaint  of  James  Den 

of  Milton  in  said  county,  against  Richard  Fen  for  grand  larceny. 

John  Styles,  of  the  town  of  Saratoga  Springs,  in  said  county,  being 
sworn  and  examined  before  me  the  said  justice  deposes  and  says  [set 
forth  t/ie  evidence,]  John  Styles. 

Thomas  Noakes,  of  the  town  of  Wilton,  in  said  county,  being  duly 
sworn  &c.  [as  before.]  Thomas  Noakes. 

Taken  and  sworn  before  me,  the  day  ) 
and  year  first  above  written.        ) 

R.  Cook,  Justice  of  the  Peace. 


(6) Where  the  fact  of  stealing  hj  the  accused  is  within  the  actual  knowledge  of 
the  complainant,  the  words  in  brackets  should  be  omitted  and  the  charge  posi- 
tiy«ly  made. 
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•      - 
(  No.  12,  )    • 

OikTH  OF  COUPLAINAirr  OR  WITlfBSS. 

[See  Ante,  454.]  , 

**  You  do  swear  in  the  presence  of  Almighty  God,  that  you  will  true 
answers  make  to  such  questions  as  shall  be  put  to  you  touching  this  com- 
plaint, against  R.  F." 

Note.  The  form  of  complaint  must  of  course  be  varied  in  regard  to 
each  species  of  offence.  The  manner  of  charging  the  commission  of  the 
different  offences  will  hereafter  be  shown  under  the  head  of  warrants  of 
arrest.  {See  Post  p.  blA^  et  seq,)  And  the  particular  form  or  method 
of  charging  the  commission  of  the  various  criminal  offences  there  given 
will  be  proper  to  be  inserted  also  in  the  complaint 


(  No.  13.  ) 

WARRANT  OF  OOMXTTMENT  OF  A  FUGITIVE  FROM  JUSTICE. 

[See  Ante,  456.] 

Saratoga  Countt,  ss  :  Ransom  Cook,  Esquire,  a  justice  of  the  peace 
^f  the  said  county,  to  any  constable  of  the  said  county,  and  to  the  keeper 
of  the  common  jail  of  the  said  county,  Greeting  : 

Whereas,  Richard  Fen  has  been  this  day  brought  before  me,  the  said 
justice,  and  charged,  on  the  oath  of  James  Den,  with  having  commKted 
a  criminal  offence,  to  wit,  murder,  in  one  of  the'  territories  of  the  United 
States,  to  wit,  the  territory  of  Florida,  and  with  having  been  charged 
therewith  in  said  territory,  and  having  fled  from  justice  and  been  found 
within  this  state ;  and  it  satisfactorily  appearing  to  me  the  said  justice, 
from  the  examination  thereupon  had  before  me,  that  the  said  Richard 
Fen  has  committed  the  criminal  offence  charged,  and  is  a  fugitive  from 
justice ;  these  are  therefore,  to  command  you  the  said  constable,  forth- 
with to  convey  and  deliver  into  the  custody  of  the  said  keeper  the  body 
of  the  said  Richard  Fen ;  and  you  the  said  keeper,  are  hereby  required 
to  receive  the  said  Richard  Fen  into  yodr  custody  in  the  said  jail,  and 
him  there  safely  keep  for  the  space  of  —  days  or  until  he  shall  be  dis- 
charged by  due  course  of  law.  Given  under  my  hand  and  seal,  at  Sar- 
atoga Springs,  in  said  eotiDty,  tba  «——  day  of 1840. 

R-  Cook,  J.  P.  [l.  a.] 
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(  No.  14.  ) 

QBNBBAL  POBM  OF  WABKAJfT  OF  ABBBST. 

[Sea  aDte,  456.] 

1.  Form  of  warrant  in  the  name  of  the  justice. 

Saratoga  Coukty,  ss  :  To  any  constable  of  the  said  county,  {or, 
"  to  the  sheriffs  constables  and  other  officers  of  the  peace  of  the  said  county 
whom  these  may  concern^*  or  "  to  any  constable  of  ih$  town  of  Day,  in 
said  county!^  or,  "  to  Tliomas  Noakes/*)  Greeting  : 

Whereas  complaint  has  this  day  been  made  by  James  Den,  on  oath, 
before  me.  Ransom  Cook,  Esquire,  one  of  the  justices  of  the  peace  of  the 
said  county,  that  divers  goods  and  chattels,  the  property  of  the  said 
James  Den,  to  wit,  one  gold  watch,  of  the  value  of  fifty  dollars,  and  one 
silver  watch,  of  the  value  of  twenty  dollars,  were  lately  stolen,  taken,  and 
carried  away  from  the  possession  of  the  said  James  Den,  at  the  town  of 
Milton,  in  said  county ;  and  that  he  hath  just  cause  to  suspect,  and  doth 
suspect,  that  Richard  Fen,  of  the  town  of  Malta,  in  said  county,  stole  the 
same.  And  I,  the  said  justice,  having  examined  on  oath  the  complainant, 
[*'  and  others,  witnesses  produced  by  him,**  if  any  others  were  examined,] 
and  it  appearing  therefrom  that  the  said  offence  has  been  committed : 
you  are,  therefore,  commanded  forthwith  to  take  th^  said  Richard  Fen, 
and  bring  him  before  me,  the  said  justice,  to  be  dealt  with  according  to 
law.     Hereof  fail  not,  at  your  peril. 

Given  under  my  hand,  the day  of ,  1840. 

R.  Cook,  Justice  of  Peace. 

2.  jFbrm  of  warrant  in  the  name  of  the  people. 

Saratoga  County,  ss :  The  people  of  the  state  of  New- York,  to  any 
constable  of  said  county.  Greeting: 

Whereas  complaint  has  this  day  been  made  by  James  Den,  on  oath, 
before  Ransom  Cook,  Esquire,  one  of  the  justices  of  the  peace  of  said 
county,  that  [here  set  forth  the  complaint,  as  in  the  above  formJ] 

We,  therefore,  comnumd  you  forthwith  to  take  the  said  Richard  Fen, 
and  bring  him  before  the  said  Ransom  Cook,  to  be  dealt  with  according 
to  law.    Hereof  fail  not,  at  your  peril. 

Witness,  the  said  Ransom  Cook,  Esquire,  at  the  toWn  of  Saratoga 

Springs,  in  the  said  county,  the  <— —  day  of ,  1840. 

R.  Cook,  Justice  of  the  Peace. 
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8.  Fhrms  of  wanrmUs  fofr  the  arrest  of  persons  charged  with  any  of 
the  different  kinds  of  offences  specified  in  the  text. 

TREASON. 
For  treason^  in  levying  war  against  the  people  of  this  state. 

[See  ante,  22.] 

[Commencing  as  m  above  general  forms^  thjit  John  Fries,  late  of  the 
town  of  Saratoga  Springs^  in  said  county,  laborer,  being  an  inhabitant  of 
and  residing  within  the  state  of  New- York,  to  wit,  in  the  county 
aforesaid,  and  under  the  protection  of  the  laws  of  the  said  state, 
and  owing  allegiance  and  fidelity  to  the  said  state,  not  weighing  the 
duty  of  said  allegiance  and  fidelity,  but  wickedly  devising  and  intend- 
ing the  peace  of  the  said  state  to  disturb,  on  the  20th  day  of  October 
last,  at  the  town  and  in  the  county  aforesaid,  unlawfully,  maliciously,  and 
traitorously,  did  compass,  imagine,  and  intend  to  raise  and  levy  war,  in- 
surrection, and  rebellion  against  the  people  of  this  state,  within  said  state ; 
and  to  fulfil  and  bring  to  efiect  the  said  traitorous  compassings,  imagina- 
tions, and  intentions  of  him,  the  said  John  Fries,  afterwards,  that  is  to  say, 
on  the  said  20th  day  of  October  last,  at  the  said  town,  and  in  the  county 
aforesaid,  with  a  great  multitude  of  persons,  whose  names  are  unknown 
to  the  said  James  Den,  to  a  great  number,  to  wit,  to  the  number  of  one 
hundred  persons,  and  upwards,  armed  and  arrayed  in  a  warlike  man- 
ner, that  is  to  say,  with  guns,  swords,  clubs,  stayes,  and  other  warlike 
weapons,  as  well  oifensive  as  defensive,  being  then  and  there  unlawfully, 
maliciously,  and  traitorously  assembled  and  gathered  together,  did  falsely 
and  traitorously  assemble  and  join  themselves  together  against  the  said 
people  of  this  state ;  and  then  and  ther^,  with  force  and  arms,  did  falsely 
and  traitorously,  and  in  a  warlike  and  hostile  manner,  array  and  dispose 
themselves  against  the  said  people  of  this  state  ;  and  then  and  there,  with 
force  and  arms,  in  pursuance  of  such  their  traitorous  intentions  and  pur- 
poses aforesaid,  he,  the  said  John  Fries,  with  the  said  other  persons,  so 
as  aforesaid  traitorously  assembled  and  armed,  and  arrayed  in  manner 
aforesaid,  most  wickedly,  maliciously  and  traitorously  did  ordain,  prepare, 
and  levy  war  against  the  said  people  of  this  state,  contrary  to  the  duty 
of  the  allegiance  of  him,  the  said  John  Fries,  against  the  peace  of  the 
people  of  this  state,  and  contrary  to  the  form  of  the  statute  in  suph  case 
made  and  provided.  .  [Conclude  as  in  above  general  forms,"] 

The  above  form  is  taken  from  the  indictment  tfgainst  John  Fries,  who 
was  tried  for  high  treason  in  the  circuit  court  of  the  United  States  for 
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the  Pennsylvania  district.  This  form  id  iDtended  f(H>  a  case  of  levy* 
ing  war  against  the  people  of  this  state,  within  this  state.  If  the 
treason  charged  consbts  in  combining  to  usurp,  or  to  overturn,  by  force, 
the  government  of  this  state ;  or  in  adhering  to  its  enemies  while  it  is  en- 
gaged in  war,  and  giving  them  aid  and  comfort»  the  form  shoiiht  be  va- 
ried accordingly. 

MURDBR. 
For  suspicion  of  murder-'^igainst  a  person  whose  name  is  unknown* 

[See  aDte,  26.] 

[Commencing  as  the  general  form  No.  14,  ante^  673.]  that  on  the  — - 

day  of instant,  at  the  town  of  Saratoga  Springs,  in  said  county, 

one  John  Styles  was  feloniously,  wilfully,  and  of  malice  aforethought  kill- 
ed and  murdered  ;  and  that  he,  the  said  James  Den,  hath  just  cause  to 
suspect,  and  doth*  suspect,  that  the  said  murder  was  committed  by  a  man 
whose  name  is  unknown  to  the  said  James  Den,  but  whose  person  is  well 
known  and  can  be  identified,  and  who  ts  employed  as  the  driver  of  cat- 
tle, wears  a  white  hat,  and  has  lost  his  right  eye.  And  I,  the  said  justice, 
having  examined  on  oath  the  complainant,  {**  and  others^  witnesses  pro* 
duced  by  him^  if  any  others  were  examined,)  and  it  appearing  therefrom 
thiit  the  said  offence  has  been  committed : 

You  are,  therefore,  commanded  to  take  said  person,  whose  name  is  so 
unknown,  of  whom  you  shall  have  notice,  and  bring  him  forthwith  before 
me,  [or,  <<  the  said  justice/*]  to  be  dealt  with  according  to  law.  [Conclude 
as  in  No.  14.] 

For  suspicion  of  murder  against  a  person  whose  name  is  known* 
[Commencing  as  in  No.  14.]  that  on  this  present  day,  at  the  town  of 
Wilton,  in  said  county,  one  John  Styles  was  feloniously,  wilfully,  and  of 
malice  aforethought,  killed  and  murdered ;  and  that  he,  the  said  James 
Den,  hath  just  cause  to  suspect,  and  doth  suspect,  that  Richard  Fon,  late 
of  the  town  of  Malta,  in  said  county,  did  commit  the  said  felony  and  mil- 
der :    [Conclude  as  in  last  form.] 

Tlie  like^  where  it  is  not  certain  that  the  person  was  murdered. 
[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  November  instant, 
at  the  town  of  Milton,  in  the  said  county,  one  John  Styles  was  found 
dead ;  and  that  he  the  said  James  Den  hath  just  cause  to  suspect,  and 
doth  suspect  that  the  said  John  Styles  was  on  that  day  feloniously,  wil- 
fully, and  of  malice  aforethought  killed  and  murdered,  and  that  Richard 
Fen,  late  of  the  town  of  Malta,  in  said  county,  did  commit  the  said  felony 
and  murder.    [Conclude  as  in  No.  14.] 
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For  suspicion  of  murder  by  poisoning. 

{Commencing  as  in  No.  14.]  that  oo  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  the  said  county,  one  John  Styles  died,  and  that  he 
the  said  James  Den  hath  jast  cause  to  suspect  and  doth  suspect,  that  on 
the  said  20th  day  of  October  last,  at  the  town  aforesaid,  Richard  Fen 
did  feloniously,  wilfully,  and  of  his  malice  aforethought,  administer  to  the 
said  John  Styles  a  certain  deadly  poison  called  arsenic,  by  reason  whereof 
the  said  John  Styles  langutshed  a  short  time,  and  then  died.  [Conclude 
as  in  No.  14.] 

For  murder  by  Habbing. 
[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  feloniously,  wil- 
foHy,  and  of  his  malice  aforethought,  with  a  sword  stab  one  John  Styles, 
and  give  him  several  mortal  wounds,  of  which  said  mortal  wounds  the 
said  John  Styles  died  immediately,  (or,  **  languished  a  short  ttme  and  then 
died.**)     [Conclude  as  in  No.  14.] 

For  murder  by  shooting  with  a  gun  or  pistol. 

[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  fire  and  discharge  a  gun  (or, 
** pistol,^)  loaded  with  powder  and  ball,  at  one  John  Styles,  and  gave 
to  him  one  mortal  wound  of  which  the  said  John  Styles  died  immediately, 
(or  **  languished  a  short  time  and  then  died.**)    [Conclude  as  in  No.  14.  J 

For  murder  by  cutting  the  throat. 

[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Milton,  in  the  said  county,  Richard  Fen  did  feloniously,  wilfully, 
and  of  his  malice  aforethought,  with  a  certain  case-knife,  make  an  assault 
upon  one  John  Styles,  and  did  strike  and  cut  the  throat  of  him  the  said 
John  Styles  therewith,  and  did  give  to  him  one  mortal  wound  thereon,  of 
which  wound  the  said  John  Styles  died  immediately,  (or,  <'  languished  a 
short  time  and  then  died.**)     [Conclude  as  in  No.  14.] 

For  murder f  against  principals  in  the  first  and  second  degree. 

[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 

the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  feloniously,  wiU 

fully,  and  of  his  malice  aforethought,  assault  one  John  Styles,  and  give 

him  several  mortal  wounds,  of  which  said  mortal  wounds  the  said  John 
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Styles  died  immediately,  (or,  **  languished  a  short  time  and  then  diedf^ 
and  that  Thomas  Noakes  was  present  aiding  and  abetting  the  said  Rich- 
ard Fen  in  the  said  murder.    [Conclude  as  in  No.  14.] 

For  suspicion  of  murder^  against  principal  and  accessary  before  thefatL 

[See  ante,  259.] 

[Commencing  as  in  No,  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  the  said  county,  one  John  Styles  was  murdered; 
and  that  he  the  said  James  Den  hath  just  cause  to  suspect,  and  dotb  sus- 
pect, that  Richard  Fen  did  commit  the  said  murder ;  and  that  Thomas 
Noakes  did  feloniously  and  maliciously  advise,  aid  and  abet  the  said 
Richard  Fen  in  the  said  murder.    [Conclude  as  in  No.  14.] 

For  murder  against  an  accessary  after  the  fact. 
[See  ante,  263,  4.] 

[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  the  said  county,  one  Richard  Fen  did  felonioody, 
wilfully,  and  of  his  malice  aforethought,  fire  a  gun  loaded  with  powd^ 
and  ball  at  one  John  Styles,  and  thereby  give  to  him  one  mortal  wotmd, 
of  which  said  mortal  wound  he  the  said  John  Styles  died  immediately,  {off 
*«  languished  a  sliort  time  and  then  died ;")  and  that  afterwards,  to  wit, 
on  the^lst  day  of  October  last,  at  the  town  of  Milton  aforesaid,  Thomas 
Noakes,  well  knowing  the  said  Richard  Fen  to  have  done  and  committed 
the  said  felony  and  murder,  did  feloniously  and  wilfully  conceal,  (or,  "*  aidy. 
comfort  and  assist)  the  said  Richard  Fen,  with  intent  and  in  order  that 
the  said  Richard  Fen  might  avoid  or  escape  from  arrest  (or,  *<  tried^"^ 
"  conviction^  or,  ** punishment*)  for  the  said  felony  and  murder.  [Con- 
clude as  in  No.  14.] 

NoTB.  In  complaints  and  warrants  for  murder,  the  words  ^from  a 
premeditated  design  to  effect  the  death  of**  the  person  killed,  may  be  used, 
instead  of  •*  malice  aforethought.**    (See  ante,  26 ;  18  Wend.  159.) 

ARSON. 
For  arson  in  the  first  degree. 

[See  ante,  53.] 

[Commencing  as  in  No.  14,  ante^p.  574.]  that  on  the  20th  day  of  October 
last,  {pT,''instant**)  in  the  night  time,  at  the  town  of  Milton,in  the  said  county, 
Richard  Fen  did  unlawfully,  wilfully,  maliciously  and  fetoniously  set  fire 
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to  and  burn  the  dwelling-house  of  the  said  James  Den*  there  situate ; 
there  being,  at  the  time,  some  human  being  in  the  said  dwelling-house, 
to  wit,  the  wife  of  the  said  James  Den,  and  other  members  of  his  family. 
(^Conclude  as  in  No.  14.] 

For  suspicion  of  arson  m  the  first  degree. 
{^Commencement  as  in  No.  14.]  that  on  the  20th  day  of  October  last, 
(or  **  instanf)  in  the  night  time,  at  the  town  of  Milton,  in  the  said  county, 
the  inhabited  dwelling-house  of  the  said  James  Den*"  there  situate,  was 
wilfully,  malicbusly  and  feloniously  set  fire  to  and  burned,  there  being,  at 
the  time,  some  human  being  in  the  said  dwelling-house,  to  wit,  the  wife 
of  the  said  James  Den,  and  other  members  of  his  family ;  and  that  he  the 
said  James  Den  has  just  cause  to  suspect,  and  doth  suspect  that  Richard 
Fen  did  wilfully,  maliciously  and  feloniously  set  fire  to  and  burn  the  said 
dwelling-house.     [Conclude  as  in  No.  14.] 

Fhr  arson  in  the  second  degree^  in  burning  an  inhabited  dtoeUing  house  in 

the  day  time. 

[Secanle.  88.    2  R.  S.  666,  §  J.] 

[Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  (or 
**  instant/*)  in  the  day  time,  at  the  town  of  Milton,  in  the  county  afore- 
said, Richard  Fen  did  unlawfully,  wilfully,  maliciously  and  feloniously  set 
fire  to  and  burn  the  inhabited  dwelling-houso  of  the  said  James  Den  there 
situate,  there  being  at  the  time,  some  human  being  in  the  said  dwelling- 
house,  to  wit,  the  wife  of  the  said  James  Den,  and  other  members  of  his 
family.     [Conclude  as  in  No.  14.] 

JFhr  arson  in  tite  second  degree,  in  burning  a  tvarehouse  adjoining  an  in* 
habited  dwelling  house^  in  tlie  night,  btf  which  the  dwcUing-lumse  is  en* 
dangered. 

[See  ante,  88.     2  R.  S.  Q^^^  §  2.] 

[Commencing  as  in  No.  l^."]  that  on  the  20th  day  of  October  last,  (or 
**  instant/*)  in  the  night  time,  at  the  town  of  Milton,  in  the  said  county, 
Richard  Fen  did  unlawfully,  wilfully,  maliciously  and  feloniously  set  fire 
to  and  burn  the  warehouse  of  the  said  James  Den  there  sitirate  ;  which 
warehouse  was  adjoinin;j:  to  (or  "  within  the  curtilage  of**)  the  inhabited 
dwelling  house  of  the  said  Jame$  Den.  \vher6by  the  said  dwelling  house 
was  endangered.     [Conclude  as  in  No.  14.] 

♦  The  house  roust  bo  described  as  the  house  of  the  person  in  possession.     See 
tmte,  54. 
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For  mspician  of  either  of  the  acts  constituting  arson  in  the  Becord  de- 
gree»  proceed  as  in  the  form  for  suspicion  of  arson  in  the  first  degree, 
ante,  579. 

For  arson  in  t/ie  third  degree,  in  burning  a  warehouse  adjoining  am  tn- 
habited  dwelling  house  in  the  day  time. 

[See  ante,  89 ;  2  R.  S.  667,  §  3.] 

Commence  as  in  No.  14,  and  proceed  as  in  the  last  precedent,  with 
the  exception  of  charging  the  offence  to  have  been  committed  in  the  dag 
time  instead  of  in  the  night. 

For  arson  in  Vie  third  degree^  in  burning  an  uninhabited  dwelling  house 

in  Hie  night. 

[See  ante,  89 ;  2  R.  8*  667,  §  4.] 

[Commence  as  in  No.  14.]  that  on  the  26th  day  of  October  Iast«  in  the 
night,  at  the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  unlaw- 
fully, wilfully,  maliciously  and  feloniously  set  fire  to  and  bum  the  un- 
inhabited dwelling  house  of  the  said  James  Den  there  situate.  [Conclude 
as  in  No.  14.] 

For  arson  in  the  third  degree,  in  burning  a  school  house  in  the  ni^L 

[See  ante,  89 ;  2  R.  S.  667,  §  4.] 

Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
night,  at  the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  unlaw* 
fully,  wilfully,  maliciously  and  felomously  set  fire  to  and  burn  a  certain 
school  house  situate  in  school  district  number  two  in  the  said  town  of 
Milton.     Conclude  as  in  No.  14.] 

For  arson  in  the  tuitid  degree,  in  burning  a  house  which  was  insured* 

[Sec  ante,  89  ;  2  R.  S.  667,  §  5.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Milton,  in  said  county,  Richard  Fen  did  unlawfully,  wilfully,  ma- 
liciously and  feloniously  set  fire  to  and  burn  a  certain  dwelling  house  be- 
longing to  the  said  Richard  Fen,  (or,"  to  one  John  Smith'*)  there  situate ; 
which  dwelling  house  had  previously  been  insured  against  loss  or  damage 
by  fire,  by  the  Saratoga  Mutual  Fire  Insurance  Company,  for  the  sum  of 
$1000,  and  which  insurance  was  at  the  time  aforesaid  still  in  full  force; 
which  said  setting  fire  to  and  burning  of  the  said  dwelling  house  was  dooe 
with  the  intent  and  in  order  to  prejudice  and  injure  the  said  Saratoga  Mu- 
tual Fire  Insurance  Company.     [Conclude  as  in  No.  14.] 
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For  suspicion  of  eUher  of  the  acts  constituting  arson  in  the  third  degree, 
proceed  as  m  the  form  for  suspicion  of  arson  in  the  first  degree fWal^  519. 

Far  arson  in  the  fourth  degree^  in  buiming  an  uninliabiled  dwelling 
house  in  Vie  day  time. 

[See  ante,  89 ;  3  R.  S.  667,  §  6.J  ^ 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
day  time,  at  the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  un- 
lawfully, wilfully,  maliciously  and  feloniously  set  fire  to  and  burn  the  un- 
inhabited dwelling  house  of  the  said  James  Den  there  situate.  [Condude 
as  in  No.  14.] 

For  arson  in  the  fourth  degree  in  burning  a  crop  of  grain  growing. 
[See  ante,  89 ;  3  R.  S.  667,  ^  8.] 

{Commencing  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  said  county,  Richard  Fen  did  unlawfully,  wilfully, 
maliciously  and  feloniously  set  fire  to  and  burn  a  certain  crop  of  wheat 
then  growing  in  the  field  of  the  said  James  Den,  there  situate.  [Con- 
clude as  in  No.  14.] 

For  suspicion  of  either  of  the  acts  constituting  arson  in  the  fourth  de- 
gree, proceed  as  in  the  form  for  suspicion  of  arson  in  the  first  degreOf 
ante,  579. 

MANSLAUGHTER. 

Note. — In  warrants  for  manslaughter,  the  same  forms  are  applicable, 
in  general,  as  those  used  in  cases  of  murder ;  with  the  exception  of  omit- 
ting in  warrants  for  manslaughter  the  words  "  of  malice  aforethought 
and  •*  murder^  which  are  necessary  to  designate  the  crime  of  murder. 

See  the  forms  proper  to  be  used  in  cases  of  murder,  ante,  576. 

[See  ante.  57  ;  2  R.  S.  661,  6G2,  663.J 

[Commencing  as  in  No.  14,  ante,  574.]  that  on  this  present  day  (or, 
^  on  the  1st  day  of  November  instant"  or,  **  to^*']  at  the  town  of  Green- 
field, in  said  county,  Richard  Fen  did  feloniously  and  wilfully  strike  one 
John  Styles,  with  an  axe,  (or  whatever  the  instrument  was^)  then  in  the 
hands  of  the  said  Richard  Fen,  and  thereby  gave  him  the  said  John 
Styles,  one  mortal  wound,  whereof  the  said  John  Style!*  dind  immediately, 
(or,  "  languished  a  short  time  and  then  diedJ*)     [Condude  as  in  No.  14.] 
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For  suspicion  of  mandaughter. 
[Commenct  as  in  No.  14.}  that  on  the  20th  day  of  November  iostant, 
at  the  town  of  Greenfield,  in  said  county,  one  John  Styles  was  feloniously 
and  wilfully  killed  ;  and  that  he,  the  said  James  Den,  hath  just  cauae  to 
suspect,  and  doth  suspect,  that  Richard  Fen  did  commit  the  said  felony. 
[As  in  No.  14.] 

For  manslaughter  in  the  first  degree^  in  killing  an  unborn  quick  chUd,  hy 

kicking  its  mother. 

[SeeaBte,^;2R.8.66l,  §8.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Greenfield,  in  said  county,  Richard  Fen  did  feloniously  and  wil- 
fully kill  an  unborn  quick  child,  of  which  one  Polly  Fox  was  then  and 
there  pregnant,  by  kicking  her,  the  said  Polly,  with  intent  to  kill  her,  the 
said  Polly  Fox,  or  the  said  unborn  quick  child.     [Conclufie  as  in  No.  14.] 

For  manslaughter  in  the  second  degree,  in  killing  an  unborn  quick  cAcU, 
by  administering  medicine  to  the  mother,  or  using  an  instrument. 

[See  ante,  60 ;  2  R.  S  66l,  §  9.] 

[Commence  as  in  No.  14.]  that  on  the  20lh  day  of  October  last,  at  the 
town  of  Greenfield,  in  said  county,  Richard  Fen  did  feloniously  and  wil- 
fully administer  to  one  Polly  Fox,  who  was  then  and  there  pregnant  with 
a  quick  child,  a  certain  medicine,  drug,  or  substance,  (or,  **  use  orenqflojf 
a  certain  instrument  called  a  forceps;**)  with  intent  thereby  to  de- 
stroy such  unborn  quick  child  ;  whereof  the  said  unborn  quick  chiU 
died  immediately*  (or,  "  languished  a  slwrt  time  and  then  died.**)  [Con* 
elude  as  in  No.  14.] 

RAPE. 

[Sec  Ante,  65 ;  2  tt.  S.  663,  §  2«.] 

For  rape,  by  forcibly  ravishing  a  woman,  above  tlie  age  of  ten  years* 

[Commencing  as  in  No.  14,  ante,  574.]  that  on  the  20th  day  of 
October  last,  at  the  town  of  Greenfield  in  said  county,  Richard  Fen  did 
violently  and  feloniously  make  an  assault  upon  the  body  of  the  said  A. 
B.,  and  iier,  the  said  A.  B.,  against  her  will,  did  then  and  there  ravish, 
and  carnally  know.     [Conclude  as  in  No.  14.] 
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For  rape^  in  carnally  and  unlawfully  knomng  a  female  child  under  ten 

years  of  age. 

[Commence  as  ahove^  Richard  Fen  did  feloniously  make  an  assault 
upon  one  L.  M.,  a  female  child,  under  the  age  of  ten  years,  and  her,  the 
said  L«  M.,  then  and  there  ivickedly,  unlawfully,  and  fekmiously  did  car- 
nally know.    [Conclude  as  m  No.  14.] 

For  an  assault,  unth  intent  to  ramslu 

[See  ante,  70 ;  3  R.  S.  666,  §  39.] 

\Oommence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Greenfield,  in  said  county,  Richard  Fen  did  feloniously  make  an 
assault  upon  the  said  A.  B.,  with  intent  her  the  said  A.  B.  against  her  will, 
then  and  there  feloniously  to  ravish  and  carnally  know.  [Conclude  as 
in  No.  14.] 

FORCIBLY  TAKING  AWAY  FEMALES,  AND  COMPELLING  THEM  TO 

MARRY,  Stc. 

[See  ante,  71 ;  2  R.  S.  664,  §§  34,  35,  36.] 
For  compelling  a  woman  to  marry. 
[Cmnmenoe  as  in  No.  14,  ante,  574,]  that  on  the  20th  day  of  October  last* 
«t  the  town  of  GreenfieM,  in  said  county,  Richard  Fen  did  violently  and 
feloBioQsly  make  an  assault  upon  the  said  A.  B.,  and  did  then  and  there  un- 
lawfully and  feloniously  compel  her  the  said  A.  B.»  by  force,  (or,  **  men- 
aces,^ or,  *^  duress/*)  to  marry  him  the  said  Richard  Fen,  (or,  ^  one  Thomas 
NoakesT  or, ''to  be  doited.'')    [Conclude  as  in  No.  14.] 

For  taking  a  woman  with  intent  to  compel  her  to  marry. 
[As  in  the  above.']  make  an  assault  upon  the  said  A.  B.,  and  did  then 
and  there  unlawfully,  feloniously  and  against  her  will,  take  the  said  A.  B. 
with  the  intent  to  compel  her,  by  force,  (or,  *«  menace^  or,  •*  duress^)  to 
marry  him  the  said  Richard  Fen,  (or,  ''one  Tliomas  Noakesr  or,**  to  be 
defied.*^    [Conclude  as  in  No.  14.] 

For  taking  a  female  under  fourteen  from  her  guardian. 

[Commence  as  in  No.  14.]  that  on  the  30th  day  of  October  last,  at  the 
town  of  GreenfieM,  m  said  county,  Richard  Fen  did  unlawfully  and  felo- 
niously take  away  one  L.  M.,  a  female  infant  under  the  age  of  fourteen 
years,  from  the  said  James  Den,  her  guardinan  duly  appointed  and  hay- 
ing the  legal  charge  of  her  person,  without  his  consent ;  for  the  purpose 
of  prostitution,  (or,  "  concubinage^**  or,  "  marriage.**)  [Conclude  as  m 
JVo.  14.] 
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MAYHEM. 

[See  ante,  73 ;  2  R.  S.  664,  {  27.] 

[Commence  as  in  No.  14,  ante,  578.]  that  on  the  20th  day  of  October 
hut,  at  the  town  of  Hadley,  io  said  county,  Richard  Fen  did,  from  pre- 
meditated design  and  by  lying  in  wait  for  the  purpose,  unlawfully  and 
feloniously  assault  the  said  James  1)en»  and  did  then  and  there  put  out 
one  of  the  eyes  of  the  said  James  Den.    IConclude  as  in  No.  14.] 

Anaiherform  for  maiming. 
[As  in  the  oioue.]    Richard  Fen  did  unlawfully,  violently,  malifiously 
and  feloniously  assault  the  said  James  Den,  with  intent  to  kill,  (or,  "roft^* 
&C.)  him  the  said  James,  and  did  then  and  there  slit  the  nose  of  the  said 
James  Den.    [Conclude  as  above.] 

KIDNAPPING,  &c. 
[See  ante,  75;  2  R.  S.  664,  §  28.] 

[Commence  asin  No.  14,  ante,  574.']  that  on  the  SOthday  of  October  last, 
at  the  town  <^  Corinth,  in  said  county,  Richard  Fen  did  feloniously,  and 
without  lawful  authority,  forcibly  seize  and  confine  the  said  James  Den, 
with  intent  to  cause  the  said  James  Den  to  be  secretly  confined  or  im* 
prisoned  in  this  state  against  his  will,  (or,  *^to  be  sent  out  of  this  state 
against  his  witt,^  or,  ^  to  be  sold  as  a  slave.^    [Conduie  as  in  No.  14} 

Fbr  selling  a  person  of  color  kidnc^ped  in  this  state. 

[See  2  R.  8.  665,  §  32.] 

[Commence  as  in  last  form  and  No.  14.]  Richard  Fen,  or  some  eth- 
er person,  did  unlawfully,  forcibly  and  feloniously  take  and  kidnap  one 
Tom  White,  a  black,  from  this  state,  and  carry  him  to  the  state  of  Ken- 
tucky ;  and  thai  the  said  Richard  Fen  did  afterwards,  to  wit,  on  the  1st 
day  of  November  instant,  at  Iicxington,  in  said  state  of  Kentucky,  sell 
the  said  Tom  White  as  a  slave.    [Conclude  as  in  No.  14. 

CHILD-STEAUN6. 
[See  ante,  76 ;  2  R.  S.  664,  §  S4.] 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  20th  day  of  October 
last,  at  the  town  of  Corinth,  in  said  county,  Richard  Fen  did  feloniously, 
maliciously  and  forcibly  (or,  where  there  is  no  force,  '^fraudulently,")  take 
{or,**lead^)  and  carry  away  (or,  **  decoy  or  entice  awajf^  one  JulihDeOf  the 
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cfaQd  of  the  md  Jmom  Deti,  mider  the  age  of  tw^e  ytarUf  wHh  ioteni 
to  detain  and  conceal  the  said  child  from  the  said  James  Dra.  [Cott- 
dude  as  m  No.  14.] 

ABANDONING  CHILDREN. 

[See  ante,  77 ;  2  R.  S.  665,  §  35.] 

[Commence  as  in  No.  14,  ante  574.]  that  on  the  20th  day  of  October  last, 
at  the  town  of  Corinth,  in  said  county,  in  a  certain  highway  therein,  Rich- 
ard Fes  did  feloniously  expose  and  leave  a  certain  child  named  Jane  Fen, 
under  the  age  c^  six  years,  of  which  child  the  said  Richard  Fen  was  the 
father  (or,  **  u^ich  child  had  been  confided  to  the  care  of  the  said  Richard 
Fen  ;")  with  intent  wholly  to  abandon  the  said  child«  [Conclude  as  in 
No.  14.] 

ASSAULTS  WITH  DEADLY  WEAPONS. 

For  shooting  atandher  with  intent  to  kUL 

[See  ante  77 ;  2  R.  S.  665,  §  36.] 

[Commefioe  <m  in  No.  I4f  ante  574.]  that  on  the  10th  day  of  October  laalt 
al  the  town  of  Corinth,  in  said  county,  Richard  Fen  did  feloniously  shoot  at 
the  said  James  Den  with  a  certain  gun  loaded  with  gun-powder  and  lead, 
with  the  intent  to  kill  the  said  James  Den.    [Conclude  as  in  No.  14.] 

jpbr  attempting  to  discharge  a  pistol  at  another^  with  intent  to  rob^  kUl  or 

maim. 

ICommence  as  in  No.  14,  and  above  form.]  Richard  Fen  did  feloni- 
ously present  and  level  at  the  said  James  Den  a  pistol  loaded  with  gun- 
powder and  lead,  and  attempt,  by  drawing  the  trigger  thereof,  to  dischaige 
the  same  at  the  said  James  Den  with  intent  to  rob,  (or  **  kUT*  or  **  maim**) 
the  said  James  Den.     [Conclude  as  above.] 

Fhr  an  assault  with  a  deadly  weapem^  with  tKlent  to  kUlf  or  rofr»  or  maim. 
[Commence  as  in  No.  14.]  Richard  Roe  did  feloniously  with  and  by 
means  of  a  certain  deadly  weapon,  to  wit,  an  axe,  then  in  his  hands,  make 
an  assault  upon  the  said  James  Den,  and  him,  the  said  James  Den,  did 
then  and  there  with  the  said  deadly  weapon,  beat  and  ill  treat,  with  in- 
tent to  kill  (or  "^  rob,**  or  **  maim**)  the  said  James  Den.  [Conclude  as  in 
No.  14.] 

Fhr  an  assault  with  intent  to  kUl  by  means  or  force  likely  to  produce 
death,  wiAout  a  deadly  weapon. 

[Commence  as  in  No.  14.]  Richard  Fen  did,  with  and  by  means  of 
his  hands,  fists,  and  feet,  and  by  such  force  as  was  likely  to  produce  death 
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feloniously  astaoh  and  beat  the  said  James  DeD»  with  iotent  to  kill  hiiii# 
the  said  James  Den.     [Conclude  as  in  No.  14.] 

For  aik  assault  with  a  deadly  toefqHm  in  resisting  the  execution  of  legal 

process, 

[Commence  as  in  No.  14.]  Richard  Fen  did,  in  resisting  the  execo* 
tion  of  legal  process,  feloniously,  with  and  by  means  of  a  certain  deadly 
weapon,  to  wit,  an  axe,  then  in  his  hands,  make  an  assault  upon  the 
said  James  l)en,  and  did  then  and  there  beat  and  ill  treat  the  said  James 
Den  with  the  said  deadly  weapon ;  although  he,  the  said  Richard  Fen, 
previous  to  the  making  of  such  assault,  had  due  notice  of  the  saki  legal 
process.     [Conclude  as  in  No.  14.] 

ADMINISTERING  POISON. 
[See  ante,  85 ;  d  R.  S.  665,  §  37.] 

[Commence  as  in  No,  14,  ante,  574,]  Richard  Fen  did  feloniously  and 
maliciously  administer,  and  cause,  and  procure  to  be  administered  uoto 
one  John  Styles  a  certain  poison  called  arsenic,  with  intent  to  kilt  the  saki 
John  Styles,  and  which  poison  was  actually  taken  by  the  said  John  Styles 
but  whereof  death  did  not  ensue.    [Conclude  as  in  No,  14.] 

POISONING  FOOD,  SPRINGS,  Slc, 
[See  ante,  86 ;  2  R.  S.  666,  §  38.] 

[Commence  as  in  No.  14,  ante,  574.]  Richard  Fen,  with  intent  to  injure 
and  kill  one  John  Doe  and  divers  other  persons,  did  maliciously  and  febni- 
ously  mingle  a  certain  poison  called  arsenic  with  certain  food  (or  "rfn'n** 
or  ^  medicine^)  in  order  that  the  same  might  be  taken  by  the  saki  John  Doe 
and  other  persons.    [Conclude  as  in  No.  14.] 

[If  the  charge  is  for  poisoning  a  spring,  or  well,  or  reservoir  of  water, 
the  form  will  be  similar  to  the  above-^omitting,  however,  the  chaiges  of 
intent  to  injure  and  kill  any  one,  and  of  intent  to  have  the  poison  taken.] 

ASSAULTS  WITH  INTENT  TO  COMMIT  FELONIES. 

[See  ante,  86 ;  3  R.  S.  666,  §  39.] 

For  an  assault  with  intent  to  rob. 

[Commence  as  in  No.  14,  ante,  574.]    Richard  Fen  did  feloniously  make 

an  assault  upon  the  said  James  Den,  with  intent  to  commit  robbery  upon 

the  said  James  Den,  by  feloniously  taking  the  money  of  the  said  James  Den 

from  his  person  by  violence  thereto  against  his  will.    [Conclude  as  in 

No.  14.] 
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Fhr  an  assault  unth  intent  to  commit  burglary. 

[Commence  as  in  No.  14.]  Richard  Fen  did  felooiously  make  an  as- 
sault upon  the  said  James  Den  with  intent  to  commit  a  burglary  in  the 
bouse  of  the  said  James  Den  there  situate.    [Conclude  as  in  No.  14.] 

For  an  assault  unth  intent  to  commit  manslaughter. 

[The  form  will  be  the  same  as  the  last,  with  the  exception  of  charging 
the  intent  to  have  been  ^  to  commit  manslaughter  by  killing  the  said 
James  Den.*^ 

For  an  assault  with  intent  to  ravish. 

f  See  ante,  583.] 

BURGLARY. 

JPbr  burglary  in  the  first  degree^  for  breaking  an  inhabited  dwelling 
house  in  the  niqht,  with  intent  to  steal. 

[See  ante,  90 ;  3  R.  S.  668,  §  10.] 

[Commence  as  in  No.  14,afi<c,574.]  that  on  the  20(h  day  of  October  last, 
in  the  night,  at  the  town  of  M iIton,in  the  said  county,  Richard  Fen  did  felo* 
niously  and  burglariously  break  and  enter  the  dwelling  house  of  the 
said  James  Den  there  situate,  by  forcibly  breaking  an  outer  window  shut* 
ter  of  said  house,  or  the  fastening  of  such  window  shutter,  with  intent  to 
steal,  take  and  carry  away  from  said  dwelling  house  divers  goods  and 
chattels  therein,  belonging  to  the  said  James  Den — the  wife  and  other 
members  of  the  family  of  the  said  James  Den  being  at  the  time  in  the 
said  dwelling  house.     [Conclude  as  in  No.  14.] 

For  burglary  in  the  first  degree^  in  breaking  an  inhabited  dwelling 
house  in  the  laoHT,  being  armed  with  some  dangerous  weapon^  with  in* 
tent  to  rob. 

[Commence  as  in  No.  14.]  that  on  the  20lh  day  of  October  last,  in 
the  night,  at  the  town  of  Milton,  in  said  county,  Richard  Fen  did  felo- 
niously and  burglariously  break  and  enter  the  dwelling  house  of  the 
said  James  Den  there  situate,  by  forcibly  breaking  through  the  roof 
thereof,  (or  whatever  the  actual  method  was,)  with  intent  to  rob  the  said 
James  Den  of  his  goods  and  chattels  in  his  presence,  and  against  his 
will,  by  force  and  violence  to  his  person  ;  he  the  said  Richard  Fen  being 
at  the  time  armed  with  a  dangerous  weapon,  to  wit,  a  sword,  and  the 
wife  and  other  members  of  the  family  of  the  said  James  Den  being  at 
the  time  in  the  said  dwelling  house.    [Conclude  as  above.'] 
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Fbr  burglary  in  Ae  first  degree^  in  breaking  an  inhabited  dwdling 
house  im  Ae  ni«ht»  being  aBsisied  by  confederaieSf  with  intent  to  rob. 
[Proceed  as  in  tost  precedent^  to  the  end  of  the  words,  "*  by  fc»T»  aod 
viofence  to  his  person,^  then  continue  as  foUows :]  be  tbe  said  Richari 
Fen  being  at  the  time  aided  and  assisted  io  the  said  felony  and  bui^ary 
by  divers  confederates  then  and  there  actually  present  and  assisting,  but 
whose  names  and  number  are  unknown  to  the  said  James  Den — the  wife 
of  the  said  James  Den  and  other  members  of  his  family  being  at  tbe 
time  in  the  said  dwelling  house.     [Conclude  as  in  No.  14.] 

For  burglary  in  the  first  degree,  in  breaking  an  inhabited  dwelling 
house  in  the  night,  by  means  of  false  keys,  wUh  intent  to  steed. 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
night,  at  the  town  of  Milton,  in  said  couiity,  Richard  Fen  did  felonious- 
\f  and  burglariously  break  and  enter  the  dwelling  bouse  of  tbe  and 
James  Den,  there  situate,  by  unbcking  the  outer  door  thereof  by  means 
of  false  keys,  (or,  **  by  picking  the  lock  thereof*')  with  intent  to  steal,  take 
and  carry  away  from  said  dwelling  house  the  goods  and  chattels  of  the 
said  James  Den  therein.  [Continue  as  in  the  last  precedent^  and  conclude 
as  in  No.  14.] 

Fhr  SUSPICION  of  burglary  in  the  first  degree,  in  breaking  an  inhabited 
dwelling  house  in  the  night,  tmth  intent  to  steal. 
[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
night,  at  the  town  of  Milton,  in  said  county,  the  dwelling  house  of  the 
said  James  Den  there  situate,  was  feloniously  and  burglariously  broken 
and  entered  by  some  person,  by  forcibly  breaking  an  outer  window 
shutter  of  the  said  house,  or  the  fastening  of  such  window  shutter,  with 
intent  to  steal,  take  and  carry  away  from  the  said  dwelling-house,  the 
goods  and  chattels  of  the  said  James  Den  therein — ^the  wife  of  the  saki 
James  Den  and  other  members  of  his  family  being  at  the  time  therein ; 
and  that  he  the  said  James  Den  hath  just  cause  to  suspect,  and  doth  sus- 
pect, that  Richard  Fen  did  commit  the  said  felony  and  burglary.  [Con- 
clude as  in  No.  14.] 

For  burglary  in  the  second  degree,  in  breaking  into  an  inhabited  dwd^ 
ling  house  in  the  day  time,  with  intent  to  steal. 

[See  ante,  94.] 

Commence  as  in  No.  14,  and  proceed  as  in  the  first  precedent  for  bur- 
glary in  the  first  degree,  {see  ante,  5S7,>  with  the  exception  of  cbaiging 
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the  offence  to  have  been  eommitted  in  the  iag  tme^  faistead  of  the  nightf 
and  concluding  as  in  No.  14. 

For  burglkry  in  the  second  degree,  in  breaking  into  an  vmnhdbited  dwel- 
ling house  in  the  night,  loith  intent  to  steal. 

Commence  as  in  No.  14»  and  proceed  as  in  the  first  precedent  for  bur- 
glary in  the  first  degree,  (see  ante,  587,)  with  the  exception  of  stating 
that  the  house  was  uninhabitedf  instead  of  being  inhabited,  and  ccHiclude 
as  in  No.  14. 

For  burglary  ih  the  bbconb  degree,  by  means  of  a  constrvctivb  brealh 
ingofa  dwelling  house  in  the  night,  with  intent  to  rob, 

[See  ante,  94.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
night*  at  the  town  of  Milton,  in  the  said  county,  Richard  F^n  did  feb- 
Hiously  and  burglariously  break  into  and  enter  the  dwelling  house  of  the 
said  James  Den  there  situate,  by  knocking  at  the  outer  door  thereof,  and 
demanding  to  speak  with  the  said  James  Den  on  business  of  importance, 
and  upon  the  said  James  Den  opening  said  door  for  that  purpose,  the  said 
Richard  Fen  rushed  into  and  entered  said  dwelling  house,  with  intent  to 
rob  the  said  James  Den  of  his  goods  and  chattels,  in  his  presence,  and 
against  his  will,  by  force  and  violence  to  his  person — the  said  James  Den 
and  divers  members  of  his  family  being  at  the  time  in  the  said  dwelling^ 
house.    ICondude  as  in  No.  14.] 

For  burglary  in  the  sbcond  degree,  in  entering  a  dwelling  house  by  day 
or  by  night,  with  intent  to  steal. 

[Commence  as  in  No^  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Milton,  in  said  county,  Richard  Fen  did  feloniously  and  burgla- 
riously enter  the  dwelling-house  of  the  said  James  Den  there  situate,  with 
intent  to  steal,  take  and  carry  away  the  goods  and  chattels  of  the  said 
James  Den,  therein.    [Conclude  as  in  No.  14.] 

For  burglary  in  the  second  degree,  in  stealing  in  a  dwelling  house,  and 
breaking  out  tn  the  night  time. 
[Commence  as  in  No.  14,]  that  on  the  20th  day  of  October  kst,  in 
tfto  night,  at  the  town  of  Milton,  in  said  county,  Richard  Fen  berog  in 
the  dwelling-bouse  of  the  said  James  Den,  there  situate,  did  feloniously 
steal,  take  and  carry  away  divers  goods  and  chattels  of  the  said  Jamet 
Den,  therein,  to  wit,  one  coat,  one  cloak,  one  overcoat  and  one  umbrella  t 
and  that  after  having  committed  the  said  felony  and  theft  in  the  said 
bouse,  to  wit>  on  the  night  of  the  day  aforesaid,  at  the  place  aforesaid,  be 
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the  said  Ridiard  Fen»  did  feloniously  and  bui^riously  break  the  outer 
door  of  the  said  dwelling  house  in  order  to  get  out  of  and  escape  from  the 
said  dwelling  house.     [Conclude  as  in  No.  14.] 

For  burglary  in  the  second  degree  in  entering  a  dwelling  house  in  the 
night  through  an  open  outer  door^  and  breaking  an  inner  door,  with  inr 
tent  to  steal. 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
night,  at  the  town  of  Milton,  in  the  said  county,  Richard  Fen  did  enter 
the  dwelling  house  of  the  said  James  Den,  there  situate,  through  an  open 
outer  door  thereof,  and  did  then  and  there  feloniously  and  burglariously 
break  open  an  inner  door  of  the  said  house  with  intent  iq  steal,  take  and 
carry  away  in  and  from  said  dwelling  house  the  goods  and  chattels  of 
the  said  James  Den  therein.    [Conclude  as  in  No.  14.] 

For  burglary  in  the  second  degree^  in  breaking  an  inner  door  of  a  dtoeB' 
ing  house  in  the  night,  with  intent  to  steal,  after  being  lawfully  admit- 
ted into  the  house,  or  with  the  consent  of  the  occupant. 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  in  the 
night,  at  the  town  of  Malta,  in  said  county,  Richard  Fen  having  been  ad- 
mitted into  the  dwelling  house  of  the  said  James  Den,  there  situate,  with 
the  consent  of  the  said  James  Den,  (or,  "  being  lawfully  in  the  house^ 
did  then  and  there  feloniously  and  burglariously  break  open  an  inner 
door  of  the  said  house  with  intent  to  steal,  take  and  carry  away  in  and 
from  said  dwelling  house  the  goods  and  chattels  of  the  said  James  Deo 
therein.    [Conclude  as  in  No.  14.] 

For  suspicion  of  burglary  in  the  second  degree  against  the  principal  and 
accessaries  before  and  after  the  fact. 
[Commence  as  in  No.  14.]  that  on  the  20lh  day  of  October  last,  in  the 
night}  at  the  town  of  Malta,  in  said  county,  the  dwelling  house  of  the  said 
James  Den,  there  situate,  was  feloniously  and  burglariously  broken  and 
entered,  and  divers  goods  and  chattels  of  the  said  James  Den,  to  wit,  one 
coat,  one  cloak,  one  overcoat  and  one  umbrella,  were  then  and  there 
feloniously  and  burglariously  stolen,  taken  and  carried  away ;  and  that 
he  hath  just  cause  to  suspect,  and  doth  suspect,  that  Richard  Fen  did 
commit  the  said  felony  and  burglary,  and  that  John  Doe  did  advise,  aid 
and  abet  the  said  Richard  Fen  in  the  said  felony  and  burglary ;  and  that 
after  the  said  felony  and  burglary  was  committed,  to  wit,  on  the  21st 
day  of  October  last,  at  the  place  aforesaid,  Richard  Roe  well  knowing 
the  said  Richard  Fen  to  have  committed  the  said  felony  and  burglary 
and  with  intent  and  in  ord^  that  the  said  Richard  Fop  might  avoid*  (or 
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^esaxpe  framT)  an  arrest  (or  "  trial,''  *' conviction'*  or  '^punisimenf) 
therefor,  did  conceal  the  said  Richard  Fen  in  his  dwellirg  house  at  Malta, 
aforesaid,  (or  *«  did  aid,  comfort  and  assi^'  him.)  [Conclude  as  in  No.  14.] 

For  burglary  in  the  third  degree,  in  breaking  and  entering  a  shop 
within  the  curtilage  of  a  dwelling  house, 

[See  ante,  96.] 

.  [Commence  as  in  No.  14.]  that  on  the  20lh  day  of  October  last,  in  the 
night,  (or,  "  in  the  day  time")  at  the  town  of  Milton,  in  the  said  county, 
Richard  Fen  did  feloniously  and  burglariously  break  and  enter  the  shop 
of  the  said  James  Den,  there  situate,  and  being  within  the  curtilage  of  the 
dwelling  house  of  the  said  James  Den,  there  situate,  but  not  forming  a 
part  thereof.     [Conclude  as  in  No.  14.] 

For  burglary  in  the  third  degree,  in  breaking  and  entering  a  store,  with 

intent  to  steal. 

[As  in  the  last  precedent,  to  the  end  of  th^  words  ••  break  and  enter. "11 
the  store  of  the  said  James  Den,  there  situate,  in  which  goods  and  mer- 
chandize were  then  kept  for  sale,  with  intent  feloniously  to  steal,  take, 
iind  carry  away  the  goods  and  chattels  of  the  said  James  Den  therein,  to 
wit,  the  goods  and  merchandize  aforesaid.     [Conclude  as  in  No*  14.] 

For  burglary  in  the  third  degree  by  means  (f  a  constructive  breaking 
into  a  dwelling  house  in  the  day  time,  with  intent  to  steal. 

Commence  as  in  No.  14  and  proceed  as  in  the  form  for  burglary  in 
the  second  degree,  by  means  of  a  constructive  breaking  in  the  night, 
(sec  ante,  p.  589,)  with  the  exception  of  charging  the  offence  to  have 
been  committed  in  the  day  time  instead  of  in  the  night.  Conclude  as 
in  No.  14. 

For  suspicion  of  attempting  to  commit  burglary  in  the  first  degree. 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Malta,  in  said  county,  the  dwelling  house  of  the  said  James  Den, 
there  situate,  was  feloniously  and  burglariously  attempted  to  be  broken 
and  entered  by  some  person,  by  endeavoring  to  forcibly  break  an  outer 
window  shutter  of  said  housc^  with  intent  to  steal,  take,  and  carry  away 
the  goods  and  chattels  of  the  said  James  Den — the  wife  of  the  said  James 
Den  and  other  members  of  his  family  being  at  the  time  in  the  said  dwel- 
ling house.  And  that  he  the  said  James  Den  hath  just  cause  to  suspect, 
and  doth  suspect,  that  Richard  Fen  did  attempt  to  commit  the  said  felony 
and  burglary.    [Conclude  as  in  No.  14.] 
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FORGERY  AND  COUNTBRFEITING. 
Forforgmy  in  the  mmr  degree^-by  forging  a  wUL 

[See  ante,  98;  3  R.  S.  670,  §  33,  fob.  1.] 

[Cammence  as  in  No.  14,  anUf  574.]  Cliat  on  the  90lh  day  of  October 
]a8t»  at  the  town  of  Malta*  in  said  county,  Richard  Fen  did  felonionsiy 
and  falsely  foi^ge  and  counterfeit  (or,  *^  alter^  a  certain  paper  writing 
being,  or  purporting  to  be,  the  last  will  and  testament  of  one  John  Doe, 
deceased,  by  which  a  right  or  interest  in  real  (or,  "^penomxT)  prop- 
erty was,  or  purported  to  be,  transferred,  with  intent  to  defraud  the  said 
James  Den.    {Conclude  as  in  No.  14.] 

Fbr  forgery  in  the  first  degree^  in  forging  a  certificate  of  acknomleig^ 

ment  iff  a  deed. 

[See  ante,  98 ;  3  R.  8.  67t,  §  37.] 

\Ccmmsj¥»  as  in  No.  14.]  that  on  the  20th  day  of  October  hit,  at  the 
town  of  Malta,  in  said  county,  Richard  Fen  did  feloniously  and  falsely 
forge  and  counterfeit  (or,  '<  alter'*)  a  certain  paper  writing,  being,  or  pur^ 
portiog  to  be,  a  certificate  of  the  acknowledgment  of  the  execution  of  a 
certaHi  deed  or  conTeyance  from  the  said  James  Den  to  the  said  Richard 
Fen,  of  certain  lands  situate  in  said  county,  before  one  Richard  Roe,  a 
commissioner  of  deeds  in  and  for  said  county ;  which  said  deed  or  con- 
veyance was  of  a  nature  proper  to  be  recorded  according  to  law ;  with 
intent  to  defraud  the  said  James  Den.    [Conclude  as  in  No.  14.] 

For  forgery  in  the  sxcond  degree^  in  altering  a  record  of  a  deed. 
[See  ante,  99 ;  8  R.  8. 671,  f  85.] 

[Commence  as  in  No.  14.]  that  on  the  30th  day  of  October  last,  at  the 
town  of  Maka,  m  said  county,  Richard  Fen  did  feloniously  and  faMy 
alter,  corrupt,  and  falsify  the  record  of  a  certain  deed  or  conveyance  of 
lands  from  the  said  Richard  Fen  to  the  said  James  Den,  theretofore 
made  and  executed,  and  duly  recorded  in  the  office  of  the  clerk  of  said 
county,  by  the  clerk  thereof,  in  a  book  provided  for  that  purpose,  and 
which  record  was  legal  evidence  of  the  facts  therein  stated ;  whidi  said 
felonious  and  false  alteration  and  corruption  of  the  said  record  was  made 
and  done  by  the  said  Richard  Fen,  with  intent  to  defraud  the  said  James 
Den.    [Conclude  as  in  No.  14.] 
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Farfwgery  in  the  SEComo  degree  in  making  a  false  certificate  of  the  ac- 
knowledgment of  a  deed  by  a  justice  of  the  peace* 

[See  ante,  99;  2  R.  S.  671,  §  27.] 

{Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Day,  in  the  said  county,  Richard  Fen  being  a  justice  of  the 
peace  of  said  county,  and  as  such  duly  authorized  to  take  the  proof  and 
acknowledgment  of  de^ds,  did  feloniously,  wilfully,  and  falsely  certify  on 
a  certain  deed  or  conveyance  of  lands  situate  in  the  said  county  from  the 
said  James  Den  to  John  Styles,  that  the  said  James  Den  had  acknowl- 
edged the  execution  by  him  of  the  said  deed  or  conveyance ;  when  in 
truth  no  such  acknowledgment  had  been  made  by  the  said  James  Den  ; 
with  intent  to  defraud  and  injure  the  said  James  Den.  IConclude  as  in 
No.  14.] 

For  forgery  in  the  secohb  degree,  in  counterfeiting  coin. 

[Sec  ante,  99 ;  2  R.  S.  671,  §  28.] 

^Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Milton,  in  said  county,  Richard  Fen  did  feloniously  counter- 
fcit  divers,  to  wit,  fifty  pieces  of  the  gold  coin  current  by  custom  and 
usage  in  this  state  called  half  eagles,  with  intent  to  deceive  and  defraud. 
[Condude  as  in  No.  14.] 

For  SUSPICION  of  counterfeiting  coin. 
[Commence  as  in  No.  14.]  that  on  the  20th  day  of  November  instant, 
at  the  town  of  M ikon,  in  said  county,  divers,  to  wit,  fifty  counterfeit 
pieces  of  the  gold  coin  current  by  custom  and  usage  in  this  state  called 
half  eagles  were  found  concealed  in  the  barn  of  Richard  Fen  there  situ* 
ate  ;  and  that  he  the  said  James  Den  hath  just  cause  to  suspect,  and  doth 
suspect,  that  the  said  Richard  Fen  did  feloniously  counterfeit  the  same, 
with  intent  to  deceive  and  defraud.    IConclude  as  in  No.  14.] 

For  forgery  in  the  second  degree,  for  making  {or  causing  to  be  made)  a 
plate  in  the  form  or  similitude  of  a  bank  note,  unthout  authority. 

[See  ante,  99 ;  2  R.  S.  672,  §  30.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Day,  in  said  county,  Richard  Fen  did  wilfully  and  feloniously 
make  (or  •*  engrave^-^or  •*  cause  to  be  made,**  or  **  engrave^  a  certain 
platie  io  the  form  or  similitude  of  the  promissory  notea,  commonly  called 
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bank  notes,  issued  by  the  Canal  Bank  of  Albany,  an  incorporated  bank 
in  this  state,  without  tlie  authority  of  such  bank,  with  the  intent  of  using 
the  said  plate  (or,  **  of  having  the  said  plate  usedT)  for  the  purpose  of 
taking  therefrom  impressions  in  the  similitude  of  the  the  genuine  notes  of 
said  bank,  to  be  passed,  sold,  or  uttered.     [Conclude  as  in  No.  14.] 

For  forgery  in  the  second  degree  in  luiving  sud^  plate  in  possession^  wiih 
intent  to  use  (or  have  it  used*) 

[Seo  ante,  99 ;  2  R.  S.  673,  §  30,  lob.  2.] 

[Commence  as  in  above.']  Richard  Fen  did  unlawfully  and  feknioiisly 
have  in  liis  possession  a  certain  plate  in  the  form  or  similitude  of  the 
promissory  notes  issued  by  the  Canal  Bank  of  Albany,  an  incorporated 
bank  in  this  state,  without  the  authority  of  such  bank  ;  with  the  intent  of 
using  the  said  plate  (or,  **qfJiaving  the  said  plate  used^  for  tlie  purpose 
of  taking  therefrom  impressions  in  the  similitude  of  the  genuine  notes  of 
said  bank,  to  be  passed,  sold,  or  uttered.    [Conclude  as  in  No.  14.] 

Fbr  forgery  in  the  second  degree^  in  selling  or  offering  to  sell  counterfeit 
bank  notes  with  intent  to  have  them  uttered. 

[Sco  ante,  99 ;  S  R.  S.  672,  §  32.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  al 
the  town  of  Milton,  in  the  county  aforesaid,  Richard  Fen  did  feloniously 
sell  (or  **  offer  to  seW)  to  one  John  Doe,  for  a  vakiable  consideration,  to 
wit,  the  sum  of  five  dollars,  divers,  to  vrit,  ten  forged  and  counterfeited 
negotiable  notes  commonly  called  bank  notes  purporting  to  be  the  prom- 
issory notes  of,  and  to  have  been  issued  by  the  Schenectady  Bank  for 
payment  of  the  sum  of  five  dollars  each  ;  he,  the  said  Richard  Fen,  welj 
knowing  the  said  bank  notes  to  be  forged  and  counterfeited,  and  with  the 
intention  of  having  the  same  uttered  and  passed  by  the  said  John  Doe 
and  thereby  to  deceive  and  defraud.    [Conclude  as  in  No.  14.] 

Bhr  forgery  in  the  sbcond  degree  in  having  counterfeit  bank  notes  im 
possession^  with  intent  to  utter  them. 

[See  ante,  99;  2  R.  S.  674,  $  36.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Afilton,  in  said  county,  Richard  Fen  did  feloniously  and  wilfully 
have  in  his  posssession  divers,  to  wit,  ten  forged,  altered  or  counterfeited 
negotiable  notes,  commonly  called  bank  notes,  purporting  to  be  the 
promissory  notes  of,  and  to  have  been  issued  by  the  Schenectady  Bank, 
for  the  sum  of  five  dollars  each ;  the  said  ScheDectady  Bank  being,  at 
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the  time,  a  corporation  duly  authorized  by  the  laws  of  this  state  to  issue 
such  notes ;  with  intention  to  utter  the  same  as  true,  (or,  ^  as  falser)  or 
to  cause  the  same  to  be  so  uttered,  with  intent  to  injure  and  defraud 
the  said  Schenectady  Bank,  or  some  person  or  persons,  or  body  politic 
or  corporate,  to  the  said  James  Den  unknown ;  he  the  said  Richard  Fen 
well  knowing  the  said  notes  to  be  forged,  altered,,  or  counterfeited.  [Con^ 
elude  as  in  No.  14.] 

For  forgery  in  the  third  degree  in  forging  a  promissory  note. 

[See  ante,  102 ;  2  R.  S.  673,  §  33.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Saratoga,  in  said  county,  Richard  Fen  did  falsely  and  felonious- 
ly make,  forge,  and  counterfeit  a  certain  promissory  note,  purporting  to 
be  the  promissory  note  of  the  said  James  Den,  for  the  payment  of  the 
sum  of  fifly  dollars  to  the  said  Richard  Fen,  or  bearer,  thirty  days  after 
date,  and  purporting  to  be  dated  on  the  day  and  year  aforesaid,  with  in- 
tent to  defraud  the  said  James  Den.    [Conclude  as  in  No.  14.] 

For  forgery  in  the  tuxr-d  degree  in  forging  a  check  upon  a  bank. 

[See  ante.  102 ;  2  R.  S.  673,  §  33.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Saratoga,  in  said  county,  Richard  Fen  did  falsely  and  felonious- 
ly make,  forge,  and  counterfeit  a  certain  check,  purporting  to  be  a  check 
upon  the  Schenectady  Bank,  and  directed  to  the  cashier  thereof,  by 
which  the  cashier  of  said  bank  was  ordered  and  requested  to  pay  the 
sum  of  fifty  dollars  to  the  said  Richard  Fen,  or  bearer,  and  which  check 
purported  to  be  signed  by  the  said  James  Den,  and  dated  on  the  tenth 
day  of  October  last  past ;  with  intent  to  defraud  the  said  James  Den  and 
the  said  Schenectady  Bank.    [Conclude  as  in  No.  14.] 

For  forgery  in  the  third  degree,  in  forging  bank  notes. 
[Soo  ante,  102 ;  2  R.  S.  673,  §  33.] 

[Commence  as  in  No.  14,  and  continue  as  in  last  form.']  counterfeit 
certain  promissory  or  bank  notes,  to  wit,  five  promissory  or  bank  notes, 
purporting  to  be  promissory  or  bank  notes,  of,  and  issued  by,  the  Bank 
of  Utica,  for  the  payment  of  the  sum  of  five  dollars  each,  with  intent  to 
defraud  the  said  Bank  of  Utica,  or  some  person  or  persons,  or  body  poli- 
tic or  corporate,  to  the  said  James  Den  unknown.  [Conclude  as  in 
No.  14.] 
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For  forgery  in  the  third  degree  in  forging  a  reeeipL 

[Soe  ante,  103 ;  3  R.  S.  673,  §  33.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  it 
the  town  of  Edinburgh,  in  said  county,  Richard  Fen  did  falsely  and  felo- 
niously make,  forge  and  counterfeit  a  certain  receipt,  purporting  to  be  a 
receipt  signed  by  the  said  James  Den,  acknowledging  the  payment  of 
the  sum  of  one  hundred  dollars  by  the  said  Richard  Fen  to  the  said  James 
Den,  and  purporting  to  be  dated  at  the  town  aforesaid,  on  the  day  and 
year  aforesaid,  with  intent  to  defraud  the  said  James  Den.  [Conclude 
as  in  No.  14.] 

For  forgery  in  the  third  degree^  in  altering  a  bank  note. 
[Sec  ante,  102 ;  2  R.  S.  673,  $  33.] 
[Commence  as  in  No.  14.]  that  on  the  20lh  day  of  October  last,  at  the 
town  of  Edinburgh,  in  said  county,  Richard  Fen  did  feloniously  and  false- 
ly counterfeit  and  alter  a  certain  negotiable  promissory  note  of,  and  issued 
by,  the  Commercial  Bank  of  Albany,  for  the  payment  of  the  sum  of  one 
dollar,  in  such  a  manner  as  to  make  the  same  resemble  and  purport  to  be 
a  negotiable  promissory  note  of  the  said  bank  for  the  payment  of  the  sum 
of  one  hundred  dollars,  with  intent  to  defraud  the  said  Commercial  Bank 
of  Albany,  or  some  person  or  persons,  or  body  politic  or  corporate  to  the 
said  James  Den  unknown.     [Conclude  as  in  No.  14.] 

For  forgetij  in  tlw  third  degree^  in  uttering  a  forged  bank  note. 
[See  ante,  103;  2  R.  S.  674,  §  39.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Day,  in  said  county,  Richard  Fen  did  feloniously  utter  and  pub- 
lish to  the  said  James  Den,  as  true,  a  certain  false,  forged  and  counter- 
feited promissory  note,  purporting  to  be  a  promissory  note  of  and  issued 
by  the  Bank  of  Uiica,  for  the  payment  of  the  sum  of  five  dollars,  know- 
ing the  same  to  be  false,  forged  and  counterfeited,  with  intent  to  defraud 
the  said  James  Den.     [Conclude  as  No.  14.] 

For  forgery  in  the  third  degree,  in  uttering  counterfeit  coin, 

[See  ante,  103;  2  R.  S.  674,  §  39.] 

[Commence  as  in  No.  1 4, proceed  as  in  last  form  to  the  xcords  **  a  cer* 
toin."]  a  certain  false  and  counterfeited  piece  of  the  silver  coin  current  in 
this  state,  called  a  half  dollar  or  fitly  cent  piece,  know'mg  the  same  to  be 
false  and  counterfeited,  with  intent  to  defraud  the  said  James  Den. 
[Conclude  as  in  No*  14.] 


Digitized  by 


Google 


APPENDIX  OF  FORMS.  607 

For  forgery  in  the  third  degree^  in  uttering  an  altered  bank  note. 

[See  ante,  103;  2  R.  S.  674,  §  39.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Edinburgh,  in  said  county,  Richaixl  Fen  did  feloniously  utter  and 
publish  as  true  a  certain  counterfeited  and  altered  promissory  note,  pur- 
porting to  be  a  promissory  note  of  and  issued  by  the  Commercial  Bank 
of  Albany,  for  the  payment  of  the  sum  of  one  hundred  dollars,  which  had 
been  altered  from  a  promissory  note  of  the  said  Commercial  Bank  of 
Albany  fur  the  payment  of  the  sum  of  one  dollar,  in  such  a  manner  as  to 
make  the  same  resemble  and  purport  to  be  a  note  of  the  said  bank  for 
the  payment  of  the  sum  of  one  hundred  dollars;  he  the  said  Richard  Fen 
knowing  the  same  to  be  counterfeited  and  altered,  with  intent  to  defraud 
the  said  Commercial  Bank  of  Albany,  or  some  person  or  persons,  or 
body  politic  or  corporate  to  the  said  James  Den  unknown.  [Conclude 
as  in  iVb.  14.] 

For  forgery  in  the  fourth  degree,  in  having  a  forged  promissory  note  in 
possession^  with  intent  to  utter  it. 

[See  ante.  103 ;  2  R.  S.  674,  §  37.] 

[Commence  as  in  No.  14.]  that  on  the  26th  day  of  October  last,  at  the 
town  of  Moreau,  in  said  county,  Richard  Fen  did  feloniously  and  wilfully 
have  in  his  possession  a  certain  false,  forged  and  counterfeited  negotiable 
promissory  note,  purporting  to  be  the  negotiable  promissory  note  of,  and 
to  be  signed  by,  the  said  James  Den,  for  the  payment  of  the  sum  of  fifty 
dollars  to  the  said  Richard  Fen,  or  bearer,  thirty  days  after  date,  and 
purporting  to  be  dated  on  the  20th  day  of  October  last,  knowing  the  said 
promissory  note  to  be  false,  forged,  and  counterfeited,  with  intent  to  injure 
and  defraud  the  said  James  Den,  by  uttering  the  same  as  true,  (or,  **  as 
false,**  or, "  by  causing  the  same  to  be  uttered")    [Conclude  as  in  No.  14.]  . 

For  forgery  in  the  fourth  degree,  in  having  counterfeit  coin  in  posses* 
sion  with  intent  to  utter  it. 

[  See  ante,  103 ;  2  R.  S.  674,  §  37.] 

[As  in  last  form  to  the  end  of  the  words  «  have  in  his  possession"]  cer- 
tain, to  wit,  fifty  pieces  of  the  silver  coin  current  in  this  state,  called  a 
half  dollar  or  fifty  cent  piece,  knowing  the  same  to  be  false  and  counter- 
feited, with  intent  to  defraud  or  injure  the  said  James  Den,  or  some  per- 
son or  persons,  or  body  politic  or  corporate,  to  the  said  James  Den  un- 
known, by  uttering  the  same  as  true,  (or,  '*  as  false**)  or  by  causing  the 
same  to  be  so  uttered    [Conclude  as  above.} 
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FALSE  PERSONATING  AND  CHEATS. 
For  marrying  in  an  assumed  name. 

[Soe  ante,  126;  3  R.  S.C76,  §  48,  rab.  1.] 

[Commence  as  in  No.  14,  ante^  574.]  that  on  the  20th  day  of  October 
last,  at  the  town  of  Greenfield,  in  said  county,  Richard  Fen  did  falselj 
and  feloniously  personate,  and  represent  himself  to  be,  one  John  Doe, 
and  in  such  assumed  name  did  then  and  there  marry  the  said  A.  B. ;  she 
the  said  A.  B.  believing,  from  the  representations  of  the  said  Richard  Feo, 
that  he  was  John  Doe.    [Conclude  as  in  No.  14.] 

For  personating  bail. 
[See  ante,  126 ;  2  R.  S.  678,  §  48,  sob.  2.] 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at  the 
town  of  Greenfield,  in  said  county,  Richard  Fen  did  falsely  and  felo- 
niously personate,  and  represent  himself  to  be,  one  John  Doe :  And  ia 
such  assumed  name  did  then  and  there  become  bail  for  one  Richard  Roe 
in  the  name  of  the  said  John  Doe — he  the  said  John  Doe  not  being 
prify  or  consenting  thereto — ^in  the  court  of  common  picas  of  said  county, 
in  a  certain  action  then  depending  in  said  court  between  John  Styles, 
plaintiff*,  and  the  said  Richard  Roe,  defendant.     [Conclude  as  in  No.  14.] 

For  acknowledging  a  deed  in  the  name  of  another. 
[See  ante,  126 ;  2  R.  S.  676,  §  48,  sob.  4.] 

[Proceed  as  in  lastformy  to  the  end  of  the  words^  "  and  in  such  asstaih 
ed  name  did  then  and  /Aerc."]  acknowledge  before  Thomas  J.  Mar? in, 
Esq.  First  Judge  of  said  county,  the  execution  of  a  certain  deed  or  coo* 
'  veyance  of  lands  situate  in  said  county,  from  the  said  James  Den  to  one 
Thomas  Noakes,  with  intent  to  injure  and  defraud  the  said  James  Den, 
or  some  other  person  or  persons,  or  body  politic  or  corporate,  to  the  said 
James  Den  unknown.    [Conclude  as  in  No.  14.] 

For  obtaining  property  by  falsely  personating  another. 
[See  ante,  127  ;  2  R.  S.  676,  §  50.] 

[Commence  as  in  No.  14.]  that  on  the  10th  day  of  October  last,  at  the 
town  of  Greenfiekl,  in  said  county,  Richard  Fen  did  falsely  and  felonious- 
ly personate  and  represent  himself  to  the  said  James  Den  to  be  one  Jobo 
Doe»  and  in  such  assumed  name  and  character,  did  then  and  there  felo- 
niously receive  from  the  said  James  Den  a  certain  cow  of  the  valae  of 
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thirty  doHars,  intended  by  the  said  James  Den  to  be  delivered  to  the  said 
John  Doe.    {Conclude  as  in  No.  14.] 

For  swmiUng^  or  obtaimng  property  by  a  false  token  or  writing. 
[See  ante,  128 ;  9  R.  S.  676,  §  53.] 

[Commence  as  in  No.  14.]  that  on  the  lOth  day  of  October  last,  at  the 
town  of  Greenfield,  in  said  county,  Richard  Fen  did  designedly,  falsely 
and  feloniously,  by  color  of  a  certain  false  token  or  writing,  (or,  ^  coun' 
terfeit  letter!^)  obtain  from  the  said  James  Den  divers  goods  and  chattels 
of  the  said  James  Den,  of  the  value  of  twenty  dollars,  to  wit:  (describe 
the  goods  obtained,)  with  intent  to  cheat  and  defraud  the  said  James  Den. 
l^Conclude  as  in  No.  14.] 

For  oblabmg  money  by  false  pretences. 

[Commence  as  in  last  form^  and  in  No.  14.]  Richard  Fen  did  design- 
edly and  feloniously,  and  by  the  false  pretence  that  he  the  said  Richard 
Fen  was  sent  and  authorized  by  the  wife  of  the  said  James  Den  to  de- 
mand and  receive  from  him,  for  her  use,  the  sum  of  fifty  dollars,  obtain 
from  the  said  James  Den  a  large  sum  of  money,  to  wit,  the  sum  of  fifty 
dollars,  with  mtent  to  cheat  and  defraud  the  said  James  Den.  [Con' 
dude  as  in  No.  14.] 

For  obtaining  apersorCs  signature  to  a  wriUen  instrumeni  by  false  pretences. 

[Commence  as  in  No.  14.]  that  on  the  Ist  day  of  November  instant, 
at  the  town  of  Corinth,  in  said  county,  Richard  Fen  did  designedly  and 
feloniously,  and  by  the  false  pretence  that  he  the  said  Richard  Fen  had 
paid  to  one  Thomas  Noakes,  the  clerk  of  the  said  James  Den,  the  sum 
of  fifty  dollars,  being  the  amount  of  a  certain  debt  due  from  the  said 
Richard  Fen  to  the  said  James  Den,  obtain  from  the  said  James  his  sig- 
nature to  a  certain  written  instrument,  to  wit,  a  receipt  in  full  of  all  de- 
mands ;  with  intent  to  cheat  and  defraud  the  said  James  Den.  [Conclude 
as  in  No.  14.} 

For  obtaining  goods  by  a  false  bank  note. 

[See  ante,  128 ;  3  R.  S.  676,  §  54.] 

[Commence  as  in  above  form^  and  in  No.  14.]  Richard  Fen  did  design- 
edly and  feloniously,  and  by  color  of  a  certain  false  token,  to  wit,  by  giv- 
ing to  the  said  James  Den  a  promissory  note,  purporting  to  be  a  promis- 
sory note  commonly  called  a  bank  note,  issued  by  the  Saratoga  Bank, 
in  the  said  county  of  Saratoga,  when  in  truth  no  such  bank  was  then  or 
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ever  had  been  in  existence,  feloniously  and  designedly  obtain  from  tho 
said  James  Den  certain  goods  and  money»  to  wit,  one  hat,  and  five  dol- 
lars in  money,  of  the  said  James  Den ;  with  intent  to  cheat  and  defraad 
the  said  James  Den.    [Conclude  as  in  No.  14.] 

ROBBERY. 

For  robbery  in  the  tost  degree^  by  forcibly  iakmg  property  from  anotha^s 
person^  or  in  his  presence. 

[See  ante,  134 ;  2  R.  S.  677,  §  55.] 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  1st  day  of  November 
instant,  at  the  town  of  Hadley,  in  said  county,  Richard  Fen  did  violently 
and  feloniously  make  an  assault  upon  the  said  James  Den,  and  with  vio- 
lence to  his  person  and  against  his  will  did  feloniously  steal,  take  and 
carry  away  from  the  person  (or,  **  presence^'')  of  the  said  James  Den  the 
property,  to  wit,  ten  promissory  notes  of  the  Bank  of  Troy,  for  the  pay- 
ment of  the  sum  of  five  dollars  each,  of  the  said  James  Den,  of  the  value 
of  five  dollars  each.    [Conclude  as  in  No.  14.] 

For  robbery  in  the  first  degree^  by  puiiing  a  person  in  fear  of  an  immediaU 

injury  to  his  person. 

[Commence  as  in  No.  14.]  Richard  Fen  did  violently  and  feloniously 
make  an  assault  upon  the  said  James  Den,  and  by  putting  him  in  bodily 
fear  and  danger  of  his  life,  did  then  and  there  feloniously  steal,  take  and 
carry  away  from  the  person  (or,  **  presence,^)  of  the  said  James  Den, 
and  against  hi^..will,  the  property,  to  wit,  one  silver  watch  and  a  purse, 
and  ten  silver  doUars  therein,  of  the  said  James  Den.  [Conclude  as  in 
No.  14.] 

For  robbery  in  the  second  degree. 
[See  Ante,  134 ;  3  R.  S.  677,  §  56.] 

[Commence  as  in  No.  14.]  Richard  Fen  feloniously  stole,  took  and 
carried  away  from  the  said  James  Den,  in  his  presence,  one  silver  watch, 
the  property  of  the  said  James  Den,  which  was  then  and  there  delivered 
to  the  said  Richard  Fen  by  the  said  James  Den  through  fear,  produced 
by  threats  of  the  said  Richard  Fen,  that  he  would  at  some  future  time 
burn  the  dwelling  house  of  the  saki  James  Den.   [Conclude  as  in  No.  14.] 
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FcT  an  aiUmfit  to  rgb^  by  $endmg  a  thnakmng  letter. 

(See  ante,  140 ;  9  R.  S.  678,  §  58.] 

[Commence  as  in  No.  14.]  Richard  Fen  did  feloniously  and  knowing- 
ly  send  to  Ibe  said  James  Den  a  certain  letter  signed  by  him  the  said 
Richard,  (or,  "  wilhout  any  name  subscribed  thereto,^)  threatening  to  ac- 
cuse the  raid  James  Den  of  the  crime  of  larceny,  (or,  ^  threatening  to 
bum  the  house  of  the  said  James  Den!*)  with  a  view  and  intent  thereby 
to  extort  money  from  the  said  James  Den.    [Conclude  as  in  No.  14.] 

EMBEZZLEMENT. 
[See  ante,  141 ;  3  R.  S.  678,  §  59.] 

For  embezzlement  by  a  derk  or  servant 
'  [Commence  as  in  No.  14,  ante,  574.]  Richard  Fen  being  a  servant 
(or,  '*clerk/^)  of  the  said  James  Den,  and  not  being  an  apprentice,  nor 
within  the  age  of  eighteen  years,  did  feloniously  embezzle  and  convert  to 
his  own  use,  (or, ''  take^  make  way  unth,  and  secrete,  with  intent  to  embexr 
zle  or  convert  to  his  own  use,^)  without  the  assent  of  the  said  James  Den, 
five  promissory  notes  of  the  Schenectady  Bank  for  the  p^  .^mt  of  the 
sum  of  five  dollars  each,  of  the  value  of  twenty-five  d  .«<trs,  the  property 
of  the  said  James  Den,  which  had  come  to  the  possession  of  the  said 
Richard  Fen  as  such  servant,  (or,  **clerkJ*)     [Conclude  as  in  No.  14.] 

For  embezzlement  by  an  officer  of  a  bank. 
[Commencement  as  in  No.  14.]  that  Richard  Fen,  being  a  clerk  of  the 
Saratoga  County  Bank,  an  incorporated  company,  did,  on  the  1st  day  of 
November  instant,  at  the  town  of  Waterford,  in  said  county,  feloniously 
embezzle  and  convert  to  his  own  use,  (or,  **  take,  make  way  with,  and  se- 
Crete,  wUh  intent  to  embezzle  and  convert  to  his  own  use,'')  without  the 
assent  of  the  said  bank,  monies  of  the  said  bank  of  the  value  of  fifty  dol- 
lars, to  wit,  ten  promissory  notes  of  the  Bank  of  Auburn  for  the  payment 
of  five  dollars  each,  which  had  come  to  the  possession  of  the  said  Rich- 
ard Fen  as  such  clerk.    [Conclude  as  in  No.  14.] 

LARCENY. 

NoTB.  As  regards  the  form  of  the  warrant,  and  of  the  complaint,  there 
is  DO  difiference  between  grand  and  petit  larceny. 
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For  nufidm  of  larceny. 

[See  ante,  146;  2  R.  S.  679,  §  69|  690,  §  1.] 

[Commence  as  in  No*  14,  ante^  574.]  that  on  the  20tb  day  of  Novem- 
ber instant,  at  the  town  of  Wilton,  in  said  county,  divers  goods  and  chat- 
tels of  the  said  James  Den,  to  wit,  one  gold  watch,  one  silver  watch,  and 

one  cloak,  of  the  value  of dollars,  were  feloniously  stolen,  taken  and 

carried  away ;  and  that  he  hath  just  cause  to  suspect,  and  does  suspect 
that  Richard  Fen  did  feloniously  steal,  take  and  carry  away  the  saine. 
And  1  the  said  justice,  &c.  [conclude  as  in  No.  14.] 

For  larceny  in  stealing  the  goods  of  several  persons  at  the  same  tme. 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  November  instant, 
at  the  town  of  Corinth  in  said  county,  Richard  Fen  did  feloniously  steal 
take,  and  carry  away  divers  goods  and  chattels,  to  wit,  one  over-coat  of 

the  value  of dollars,  the  property  of  the  said  James  Den,  one  goU 

watch  of  the  value  of dollars,  the  property  of  one  Tobias  Tickle- 
toby,  and  one  pair  of  pantaloons  of  the  value  of dpUare,  the  prop- 
erty of  one  Thomas  Noakes.    [Condude  as  in  No.  14.] 

For  larceny  m  steaUng  from  a  dtpelUng  house. 
[SeeaR.S.679,§64.J 

[Commence  as  in  No.  14.]  that  on  the  20th  day  of  October  last,  at 
the  town  of  Corinth,  in  said  county,  Richard  Fen  did  feloniously  steal, 
take  and  carry  away,  in  and  from  the  dwelling-house  of  the  said 
James  Den  there  situate,  divers  goods  and  chattels  of  the  said  Jamas 

Den,  to  yfitf  a  gold  ring  of  the  value  of ^  dollar^.    [Conclude  as 

in  No.  14.] 

For  larceny  in  stedUngy  in  the  night  ttme^from,  the  person. 

[See9R.S.679,§65.J 

[Commencing  as  in  No.  14.]  that  on  the  10th  day  of  November  instant, 
in  the  night  time,  at  the  town  of  Corinth,  in  said  county,  Richard  Fen  did 
feloniously  steal,  take  and  carry  away  from  the  person  of  the  said  James 
Den,  the  goods  and  chattels  of  the  said  James  Den,  to  vnt,  one  gold 

watch  of  the  value  of dollars,  and  one  gold  pencil  case  of  the  vft|^e 

of dollars.     [ Conclude  as  in  No.  14.] 
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•  Ftn' lareemf  in  steaUng  a  proniisMory  m 

[See  3  R.  S.  679,  $  66.] 

[^Commencement  as  in  No,  14.]  Richard  Pen  did  feloniously  steal, 
take  and  carry  away  the  goods  and  chattels  of  the  said  James  Den,  of 

the  value  of dollars,  that  is  to  say,  a  certain  promissory  note  signed 

by  one  John  Styles,  and  dated  on  or  about  the day  of ,  for  the 

payment  to  the  said  James  Den,  or  bearer,  the  sum  of dollars,  on 

demand  ;  the  whole  of  which  sum  was  then  due  thereon.  ICondude  as 
in  No.  14.] 

For  larceny  in  stealing  bills  of  exchange. 
[Commence  €u  in  No.  14.]    Richard  Fen  did  feloniously  steal,  take 
and  carry  away  the  goods  and  chattels  of  the  said  James  Den,  of  the 
value  of dollars,  to  wit,  two  bills  of  exchange  drawn  by  one  Rich- 
ard Roe  upon  one  James  Jackson,  in  favor  of  the  said  James  Den,  and 

dated  on  or  about  the day  of ,  for  the  payment  of  the  sum 

of dollars  each,  ten  days  after  date,  the  sum  of dollars  being 

then  due  and  remaining  unsatisfied  upon  the  said  bills  of  exchange. 
[Conclude  as  in  No.  14.] 

For  grand  larceny ^  m  stealing  things  annexed  to  the  freehold. 

[See  2  R.  S.  680,  §  68.] 

[Commence  as  in  No.  14.]  Richard  Fen  did  feloniously  sever  from 
the  dwelling  house  of  the  said  James  Den,  there  situate,  a  lai^  quantity, 
to  wit,  two  hundred  pounds  of  lead,  the  property  of  the  said  James  Den, 
of  the  value  of  thirty  dollars,  and  then  and  there  feloniously  took  and 
converted  the  same  to  his  own  use,  with  intent  to  steal  the  same.  [Con^ 
dude  as  in  No.  14.] 

For  receioing  stolen  goods. 
[See  2  R.  S.  680,  §  71.] 

[Commence  as  in  No.  14.]  that  on  the  1st  day  of  October  last,  at  the 
town  of  Corinth,  in  said  county,  Richard  Fen  did  feloniously  receive  (or, 
^  buy,^)  of  one  John  Doe  the  goods  and  chattels  of  the  said  James  Den, 

of  the  value  of dollars,  to  wit,  one  gold  watch,  one  coat,  and  one 

cloak  by  the  said  John  Doe  then  lately  before  stolen,  taken  and  carried 
away  from  the  said  James  Den ;  he  the  said  Richard  Fen  well  knowing 
the  said  goods  and  chattels  to  have  been  feloniously  stolen.  [Condude 
as  in  No.  14.] 
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For  swpkkn  of  hatmg  received  stolen  goode. 
[Commence  as  in  No.  14.]  that  on  the  Ist  day  of  October  last,  at  the 
town  of  Corinth,  in  said  county,  divers  goods  and  chattels  of  the  said 

James  Den,  of  the  value  of dollars,  that  is  to  say,  one  gold  watch, 

one  coat,  and  one  cloak,  were  feloniously  stolen,  taken  and  carried  away 
from  the  said  James  Den  by  some  ill-disposed  person  or  persons,  to  the 
said  James  Den  unknown,  (or.  ^by  one  John  Styles,'*)  and  that  he  the 
said  James  Den  hath  just  cause  to  suspect,  and  doth  suspect,  that  Rich- 
ard Fen  did  afterwards,  to  wit,  on  or  about  the  10th  day  of  October  last, 
at  the  town  aforesaid,  receive  the  said  goods  and  chattels  of  the  said  ill- 
disposed  person  or  persons,  (or,  **Ae  said  John  Styles,*')  he  the  said 
Richard  Fen  well  knowing  the  said  goods  and  chattels  to  have  been  k- 
loniously  stolen.     [Conclude  as  in  No.  14.] 

PERJURY  AND  SUBORNATION  OF  PERJURY. 

For  perjury  in  testifying  as  a  witness. 

[See  ante,  179 ;  8  R.  S.  681,  $  1.] 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  10th  day  of  Novem- 
ber instant,  at  the  town  of  Saratoga  Springs,  in  said  county,  a  certain 
cause  in  which  the  said  James  Den  was  plaintiff  and  one  John  Doe  was 
defendant,  was  tried  before  John  B.  Gilbert,  Esq.  a  justice  of  the  peace 
of  said  cfiunty ;  and  that  upon  the  trial  of  said  cause  Richard  Fen  ap- 
peared as  a  witness  for  and  on  behalf  of  the  said  John  Doe,  and  was 
then  and  there  duly  and  regularly  sworn  by  the  said  John  B.  Gilbert, 
Esq.  as  such  justice,  that  the  evidence  he  should  give  relating  to  tbe  mat- 
ter in  difference  between  the  said  parties  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth ;  and  that  upon  the  trial  of  the  said 
cause,  it  then  and  there  became  material  to  inquire  whether  the  said 
James  Den  was  at  Schenectady  on  the  Ist  day  of  September,  1840; 
and  that  thereupon  the  said  Richard  Fen  being  so  sworn  as  a  wit- 
ness as  aforesaid,  did  then  and  there,  on  the  trial  of  said  cause,  false- 
ly, wilfully  and  corruptly  depose,  swear,  and  testify,  amongst  other 
things,  that  the  said  James  Den  was  not  at  Schenectady  on  the  1st  day 
of  September,  1840  ;  whereas,  in  truth  and  in  fact,  the  said  James  Deo 
was  at  Schenectady  on  the  first  day  of  September,  1840 ;  whereby  tbe 
said  Richard  Fen  did  then  and  there  wilfully  and  corruptly  swear  falsely, 
and  commit  wilful  and  corrupt  perjury.     [Conclude  as  in  No.  14.] 
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For  9ub<mMtum  cf  perjury^  in  procurmg  a  per$m  to  ctmmiU  perjury 

[See  ante,  189 ;  3  R.  S.  681,  §  S.] 

[Commence  as  in  No.  14.]  that  on  the  10th  day  of  November  instant, 
at  the  town  of  Saratoga  Springs,  in  said  county,  a  certain  cause  in  which 
the  said  James  Den  was  plaintiff  and  Richard  Fen  was  defendant,  was 
tried  before  John  B.  Gilbert,  Esq.  a  justice  of  the  peace  of  the  said  coun- 
ty :  and  that  upon  the  trial  of  said  cause  John  Styles  appeared  as  a  wit- 
ness for  and  on  behalf  of  the  said  Richard  Fen,  and  was  then  and  there 
duly  and  regularly  sworn  by  the  said  John  B.  Gilbert,  as  such  justice, 
that  the  evidence  he  should  give  relating  to  the  matter  in  difference  be- 
tween the  said  parties  should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth ;  and  that  upon  the  trial  of  said  cause  it  then  and  there  be- 
came material  to  inquire  whether  the  said  James  Den  was  at  Schenecta- 
dy on  the  1st  day  of  September,  1840;  and  that  thereupon  the  said 
Richard  Fen  did  unlawfully,  corruptly,  and  feloniously,  by  sinister  and 
unlawful  labors  and  means,  procure  the  said  John  Styles  to  falsely,  wil- 
fully, and  corruptly  depose,  swear,  and  testify,  among  other  things,  that 
the  said  James  Den  was  not  at  Schenectady  on  the  1st  day  of  Septem- 
ber, 1840 ;  and  that  the  said  John  Styles  did  then  and  there  so  testify 
before  the  said  justice ;  whereas,  in  truth  and  in  fact,  the  said  James  Den 
was  at  Schenectady  on  the  said  first  day  of  September,  1840,  which  fact 
was  well  known  to  the  said  Richard  Fen ;  whereby  the  said  Richard 
did  then  and  there  unlawfully,  corruptly,  and  knowingly  commit  subor- 
nation of  perjury,  by  procuring  the  said  John  Styles  to  commit  wilful  and 
corrupt  jperjury,  in  and  by  his  oath  aforesaid.     [Condttde  €U  in  No.  14.] 

For  perjury^  in  fake  svoearing  at  an  ekclion. 
[See  ante,  178  ;  Laws  of  1839,  p.  364,  §  7.J 

[Commencing  as  in  No.  14.]  that  on  the  3d  day  of  November  instant, 
at  the  town  of  Saratoga  Springs^  in  said  county,  at  a  gen^ht  election 
then  and  there  held  pursuant  to  the  constitution  au^)i\va  of  this  state, 
Richard  Fen  appeared  before  the  board  o^i^p((S()rs  of  such  election, 
who  were  duly  constituted  and  organiz^HWuch  board,  and  offered  his 
votes  or  ballots  for  some  or  all  of  the  officers  then  to  be  elected  ;  where- 
upon, before  his  votes  or  ballots  were  given  in,  he  was  duly  challenged 
touching  his  right  or  legal  ability  to  vote  at  said  election ;  and  that  on 
being  thus  challenged,  he  the  said  Richard  Fen  was  then  and  there  duly 
and  regularly  sworn  by  the  said  inspectors,  or  one  of  them,  that  he  the 
said  Richard  Fen  would  fully  and  truly  answer  all  such  questions  as 
should  be  put  to  him  touching  bis  place  of  residence  and  qualifications 
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as  an  elector ;  and  that  he  the  said  Richard  Fen  did  then  and  there  falsely, 
wilfuUy  and  corruptly  depose  and  swear,  to  and  before  the  board  afore- 
said, and  in  answer  to  questions  put  to  him  by  one  of  the  members  there- 
of, among  other  things,  in  substance  and  effect  that  he  the  said  Richard 
Fen  was  a  natural  bom  or  a  naturalized  citizen  of  this  state  or  one  of  the 
United  States  of  America ;  which  testimony  was  material  to  the  determi- 
nation of  the  question  then  before  such  board,  as  to  the  right  of  the  «ud 
Richard  to  vote  ;  whereas  in  truth  and  in  fact  he  the  said  Richard  Fen 
was  not  a  natural  bom  or  naturalized  citizen  of  this  state  or  of  one  of  the 
United  States  of  America ;  whereby  he  the  said  Richard  Fen  did  then 
and  there  knowingly  and  intentionally  commit  wilful  and  corrupt  perjury, 
\Conclude  as  in  No.  14.] 

For  sMhomaiion  of  perjury^  in  procuring  fake  swearing  at  an  etecHon. 

[See  1  R.  S.  149,  §  3.] 

{^Commence  as  in  No.  14,  and  continue  as  in  last  form  down  to  the  end  <^ 
the  oathj  *'  touching  his  place  of  residence  and  qualifications  as  an  electov^* — 
then  proceed :]  and  that  thereupon  the  said  Richard  Fen  did  unlawfully, 
corruptly  and  feloniously,  by  sinister  and  unlawful  labors  and  means, 
procure  the  said  John  Styles  to  falsely,  wilfully  and  cormptly  depose  and 
swear,  to  and  before  the  board  aforesaid,  and  in  answer  to  questions  put 
to  him  by  one  of  the  members  thereof,  among  other  things,  in  substance 
and  effect  that  he  the  said  John  Styles  was  a  natural  born  or  a  naturalized 
citizen  of  this  state ;  which  testimony  was  material  to  the  determination 
of  the  question  then  before  such  board  as  to  the  right  of  the  said  John 
Styles  to  vote  ;  whereas,  in  tmth  and  in  fact  he  the  said  John  Styles  was 
not  a  natural  bom  or  a  naturalized  citizen  of  this  state  or  of  any  one  of 
the  United  States  of  America,  which  fact  was  well  known  to  the  said 
Richard  Fen ;  whereby  the  said  Richard  Fen  did  then  and  there  unlaw- 
fully, corruptly  and  knowingly  commit  subornation  of  perjury,  by  felo- 
niously procuring  the  said  John  Styles  to  commit  wilful  and  corrupt  per- 
jury in  and  by  his  oatji  aforesaid.     [Conclude  as  in  No.  14.] 


BRIBERY  JtND  CORRUPTION. 

For  bribing f  or  offering  lo  bribe,  a  judicial  officer. 

[See  ante,  190 ;  2  R.  S.  683,  §  9.] 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  5th  day  of  October 
instant,  at  the  town  of  Milton,  in  said  county,  a  certain  cause  was  pend- 
ing and  undetermined  in  a  certain  court  of  record,  to  wit,  in  the  court  of 
common  pleas  of  said  county,  in  which  one  John  Doe  Was  plaintiff,  and 


Digitized  by 


Google 


APPENDIX  OF  FOBMS.  607 

Ricbftrd  Fen  was  defendant;  and  that  Thomas  B.  Camp  then  and  there 
being  one  of  the  judges  of  the  said  court  of  common  pleas  duly  appoint- 
ed, commissioned,  and  sworn,  the  said  Richard  Fen,  with  intent  to  influ- 
ence the  opinion  and  judgment  of  the  said  Thomas  B.  Camp  as  such 
judge,  in  the  cause  thus  pending  before  him  in  said  court  of  common 
pleas  as  aforesaid,  and  corruptly  devising  and  intending  the  said  Thomas 
B.  Camp  to  seduce  and  corrupt,  and  to  tempt  him  to  prostitute  and  be- 
tray the  duties  of  his  said  office  and  station  did  then  and  there  unlawfully, 
feloniously,  and  corruptly  promise  or  offer  (or  ^give  t(/')  to  pay  to  the 

said  Thomas  B.  Camp  a  certain  sum  of  money,  to  wit,  the  sum  of 

dollars  as  a  pecuniary  reward  to  induce  and  influence  himy  the  said 
Thomas  B.  Camp,  to  prostitute  and  betray  the  duties  of  his  said  office, 
by  giving  his  opinion  as  such  judge,  or  deciding  the  said  cause  thus  pend- 
ing in  the  said  court  of  common  pleas,  in  favor  of  the  said  Richard  Fen* 
[Cbnc/tu/e  as  in  No.  14.] 

Against  a  justice  for  accepting  a  hnbe, 

[Commence  as  in  No.  14.]  that  on  the  10th  day  of  November  instant, 
at  the  town  of  Corinth,  in  said  county,  a  certain  cause  was  pending  and 
undetermined  befcM^  Jacob  Pierce,  a  justice  of  the  peace  of  the  said 
county,  duly  elected,  qualified,  commissioned,  and  sworn,  in  which  one 
John  Doe  was  plaintiff,  and  one  Richard  Roe  was  defendant,  the  said 
Jacob  Pierce  so  being  such  justice  as  aforesaid,  did  then  and  there  un- 
lawfully, virilfully,  and  corruptly  accept  and  receive  from  the  said  Rich- 
ard Roe  a  certain  sum  of  money,  to  wit,  the  sum  of dollars  as  a  g|ft 

or  bribe  upon  an  understanding  and  agreement  that  he,  the  said  Jacob 
Pierce,  should  ^ve  his  judgment  and  decide  the  said  cause  so  pending 
before  him,  in  favor  of  the  said  Richard  Roev    [Conclude  as  in  No.  14.] 

ESCAPES  FROM  PRISON,  RESCUES,  &c. 

For  anweying  a  disgmse  and  instruments  into  a  jail  to  assist  the  escape  ofafdon. 

[See  ante,  192 ;  3  R.  S.  683,  §  13.] 

[Commencing  as  in  No.  14,  ante,  574.]  that  on  the  1st  day  of  Novem- 
ber instant,  at  the  town  of  Milton,  in  said  county,  Richard  Fen  did  felo- 
niously convey  into  the  common  jail  of  the  said  county,  there  situate,  a 
disguise  and  instruments,  to  wit,  women's  apparel,  a  saw  and  a  file,  to 
and  for  the  use  of  one  John  Styles,  who  had  been  lawfully  committed  to 
and  was  then  detained  in  said  jail,  for  a  certain  felony  by  him  commit* 
ted ;  to  wit,  a  rape  upon  the  body  of  one  S.  W. ;  which  said  disguise  and 
initruments  were  proper  and  useful  to  aid  said  John  Styles  in  his  escape* 
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with  intent  thereby  to  facilitate  the  escape  of  the  said  John  Styles  from 
the  said  jail.    [Conclude  as  in  No.  14.] 

For  aiding  afeUm  in  escapbfigy  or  aUempting  to  escape  from  jail. 

rSee2R.S.684,§l4.] 

[Commence  as  in  No.  14  and  last  form.']  Richard  Fen  did  feloniously 
aid  and  assist  one  John  Styles  who  was  lawfully  detained  and  imprison- 
ed in  the  common  jail  of  the  said  county,  there  situate,  for  a  certain  felo- 
ny by  him  committed,  to  wit,  for  the  wilful  murder  of  one  John  Doe,  in 
escaping  (or,  '*  aUempting  to  escape^)  from  the  said  jail.  [Conclude  as 
in  No.  14.]; 

For  rescuing  a  prisoner  in  ctutody  of  an  officer  on  a  criminal  charge. 

[See  a  R.  S.  684,  §  14.] 

[Commence  as  above  directed.]  Richard  Fen  did  feloniously  ^oid  forci- 
bly rescue  one  John  Styles,  who  was  then  held  in  legal  custody  by  the 
said  James  Den,  a  constable  of  the  said  county,  by  virtue  of  an  arrest  on 
a  certain  criminal  charge,  to  wit,  a  charge  of  burglary,  in  breaking  and 
entering  the  house  of  one  T.  N.    [Conclude  as  in  No.  14.] 

For  aiding  a  prisoner  to  escape  from  the  custody  of  an  officer^  on  a  crimiml 

charge. 

[See  2  R.  S.  684,  §  17.] 

[Commence  as  in  No.  14.]  Richard  Fen  did  unlawfully  aid  and  assiit 
one  John  Styles,  who  was  then  held  in  legal  custody  by  the  said  James 
Den,  a  constable  of  the  said  county,  by  virtue  of  a  lawful  arrest  on  a 
certain  criminal  charge,  to  wit,  on  a  charge  of  wilfuUy  murdermg  one 
T.  N.,  in  escaping  (or,  *<  in  attempting  to  escapel^)  from  the  custody  of 
the  said  James  Den.    [Conclude  as  in  No.  14.] 

Against  a  jailery  for  the  vobmtary  escape  of  an  offender. 

[See  2  a  8.  684,  §  18.] 

Commence  as  in  No.  14.]  Richard  Fen  being  the  keeper  of  the  com- 
mon jail  of  the  said  county,  there  situate,  and  having  in  his  custody,  in 
the  said  jail,  by  virtue  of  a  lawful  commitment,  one  John  Styles,  who 
had  been  indicted  for  grand  larceny,  but  not  tried  therefor,  did  wiUuDy 
and  voluntarily  permit  and  suffer  the  said  John  Styles  to  escape  and  go 
at  large  whithersoever  he  would.    [Conclude  as  in  No.  14.] 
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Jigabut  apenan  eomkkd  of  a  erbnbid  offenciffor  e$eapbmfrmn  a  cmmmjatt. 

#     [See9R.S.685,§22.] 

ICommence  as  in  No.  14.]  Richard  Fen  being  confined  in  the  com- 
mon jail  of  the  said  county,  there  situate,  upon  a  conviction  for  forgery, 
did  unlawfully  and  feloniously  break  the  said  jail  and  escape  therefrom. 
{^Conclude  as  in  No.  14.] 

DUELLING,  AND  CHALLENGES  TO  FIGHT. 
F6r  fighting  a  duel  uhere  no  death  ensues. 

[See  ante,  197 ;  3  R.  S.  686,  §  1.] 

[Commencing  as  in  No.  14,  ante,  574.]  that  on  the  20th  day  of 
November  instant,  at  the  town  of  Charlton,  in  said  county,  Richard  Fen 
did  voluntarily,  unlawfully  and  feloniously  engage  in,  and  fight  a  duel 
ivith  one  John  Doe,  with  dangerous  weapons,  to  wit,  with  pistols  loaded 
with  gunpowder  and  leaden  bullets,  to  the  great  hazard  of  the  lives  of 
them  the  said  Richard  Fen  and  John  Doe,  although  no  death  ensued  from 
such  duel.    [Conclude  as  in  No.  14.] 

NoTB. — ^When  a  duel  is  actually  fought,  but  no  death  ensues  therefrom, 
it  seems  a  complahit  may  also  be  laid,  under  the  statute,  for  a  felonious 
assault,  with  intent  to  murder.    See  Davis^  Just.  222,  note. 

For  chattenging  another  to  fight  a  duel^  or  sending  or  carrying  a  chattenge. 

[See  3  R.  S.  686,  §  2.] 

[Commence  as  above  directed.']  Richard  Fen  did  unlawfully  and  felo- 
niously challenge  one  John  Doe  to  fight  a  duel  with  him  the  said  Rich- 
ard Fen,  (or,  **send  to  one  John  Doe  a  certain  written  message^  or  letter, 
purporting  and  intended  to  he  a  challenge  to  fight  a  duel  with  him  the 
said  Richard  Fen  ;^  or,  ^  unlatrfully  and  knowingly  carry  and  deliver 
Jrom  one  Richard  Fen  to  one  JoJtn  Doe  a  certain  written  message,  or  let' 
ter,  purporting  and  intended  to  be  a  challenge  from  the  said  Richard  Fen 
to  the  said  John  Doe,  to  fight  a  duel  with  him  the  said  Richard.**  [Con^ 
dude  as  in  No.  14.] 

For  leaving  the  state  in  order  to  give  a  challenge. 

[See2R.S.686,  §5.] 

[Commence  as  in  No.  14.]  that  on  the  10th  day  of  November  instant, 
at  the  town  of  Saratoga  Springs,  in  said  county,  Richard  Fen  being  an 
inhabitant  of  this  state,  did  unlawfuUy  and  felonioosly  leave  the  said 
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state  and  go  to  a  certain  place  in  tbe  state  of  New-Jersey,  to  wk,  Hobo* 
ken,  for  the  purpose  of  eluding  the  operation  of  the  provisions  of  the  stat- 
ute of  this  state  req>ecting  duelling  and  chaHenges  to  fight,  with  the  in- 
tent of  giving  a  challenge  to  one  John  Doe  to  fight  a  duel  with  him  the 
said  Richard  Fen.    [Conclude  as  in  No.  14,] 

UNLAWFUL  MARRIAGES  (OR  BIGAMY)  AND  INCEST. 

For  bigamy  against  the  AmbondL 

[See  ante,  199;  2  R.  S.  687,  §8.] 

[Commencing  as  in  No.  14»  ante,  574.]  that  on  the  lOth  day  of  Octo- 
ber last,  at  the  town  of  Hadley,  in  said  county,  Richard  Fen  being  then 
lawfully  married,  and  then  the  husband  of  Janet  Fen,  did  wilfully  and 
feloniously  marry  and  take  to  wife  one  Dorothy  White  ;  the  said  Rich- 
ard Fen  then  and  there  well  knowing  that  the  said  Janet  Fen,  his  former 
wife,  was  then  living  and  in  full  life.    [Conclude  as  in  No.  14.] 

« 

thr  bigamy  against  the  vt/e. 

[Commencing  as  in  lastform^  and  in  No.  14.]  Janet  Fen  being  then 
lawfully  married,  and  then  and  there  the  wife  of  Richard  Fen,  did  wil- 
fully and  feloniously  marry  and  take  to  husband  John  Doe ;  the  said  Ja- 
net then  and  there  well  knowing  that  the  said  Richard  Fen,  her  former 
husband,  was  then  living  and  in  full  life.  [Conclude  as  in  No.  14.] 

Against  an  unmarried  person  for  marrying  the  voift  of  another. 
[See2R.S.688,  §11.] 

[Commencing  as  in  No.  14.]  Richard  Fen  being  then>  onmarried,  did^ 
knowingly,  unlawfully  and  feloniously,  many  and  take  to  wife  Mary  Roe^ 
being  then  married,  and  the  wife  of  one  Richard  Roe.  [dmelmda^  as  in 
JVb.  14.] 

Fdr  incest. 

[See  9  R.  S.  688,  $  l^] 

[Commencing  as  in  No.  14.]  Richard  Fen  did  knowingly  and  felo- 
niously intermarry  with  and  take  to  wife  (or,  "  commit  fornication^*'  or, 
*' adultery  unth^^)  Jane  Fen,  then  being  the  sister  of  the  said  Richard  Fen. 
[Conclude  as  in  No.  14.J 
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OFFENCES  AGAINST  PUBLIC  DECENCY. 

[See  ante,  202 ;  3  R.  8.  688,  §13.] 

{Commence  as  in  No.  14,  ante^  574.]  that  on  the  20th  day  of  Novem- 
ber iostanty  at  the  town  of  Waterford,  in  said  county,  Richard  Fen  did 
indecently,  unlawfully  and  feloniously  dig  up  and  remove  from  the  grave 
the  dead  body  of  one  Timothy  Fish,  deceased,  which  had  lately  before 
then  been  there  interred,  for  the  purpose  of  selling,  (or,  ^dissecting!*)  the 
same,  (or,  ^from  mere  wantonness.*')    {Conclude  as  in  No.  14.] 

For  opening  a  grace  wOh  inlenl  to  remove  a  dead  body^  or  to  steal  the  coffin^  4^. 

[See  2  R.  S.  688,  §  14.] 

{Commence  as  in  No.  14.]  Richard  Fen  did  unlawfully,  indecently  and 
feloniously  open  a  certain  grave  in  a  burial  place  there  situate,  with  in- 
tent to  remove  the  dead  body  of  one  Timothy  Fish,  deceased,  which  had 
lately  before  then  been  there  interred ;  (or,  **  with  intent  to  steal  the  coffin 
in  which  the  dead  body  of  one  Timothy  Fish,  deceased^  had  lately  before 
then  been  there  interred**)     {Conclude  as  in  No.  14.] 

MALICIOUS  MISCHIEF. 

For  poisoning  a  horse. 

[See  ante,  202;  2  R.  &  689,  §  16.] 

{Commence  as  in  No.  14,  ante^  574.]  that  on  the  Ist  day  of  November 
instant,  in  the  town  of  Galway,  in  said  county,  Richard  Fen  did  wilfully 
and  maliciously  administer  to  a  certain  bay  horse,  the  property  of  the 
said  James  Den,  a  certain  deadly  poison  called  arsenic,  by  mixing  the 
same  with  the  food  of  the  said  horse.     {Conclude  as  in  No.  14.] 

COMPOUNDING  OR  CONCEAUNG  OFFENCES. 
For  compounding  or  concealing  a  murder. 

[See  ante,  203 ;  2  R.  S.  689,  §  17 ;  Id.  692,  §  12.] 

{Commence  as  in  No.  14,  ante,  574.]  that  on  the  20th  day  of  Novem- 
ber instant,  at  the  town  of  Galway,  in  said  county,  John  Doe  did  wilfully, 
feloniously  and  of  malice  aforethought,  kill  and  murder  one  John  Styles ; 
and  that  afterwards,  to  wit,  on  the  21st  day  of  November  instant,  at  the 
town  aforesaid,  Richard  Fen  having  full  knowledge  that  the  said  felony 
and  murder  had  been  committed  by  the  said  John  Doe,  did  unlawfully 
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and  for  the  sake  of  wicked  gain,  take  upon  himself  to  compound  and 
conceal  the  said  felony  and  murder ;  and  did  then  and  there  take  and 
receive  of  and  from  the  said  John  Doe,  a  large  sum  of  money,  to  wit,  the 

sum  of dollara,  as  a  reward  for  compounding  and  concealing  the 

said  felony  and  murder,  and  upon  an  agreement  and  understanding  that 
he  the  said  Richard  Fen  would  compound  and  conceal  such  felony  and 
murder,  (or, "  abstainfrom  any  prosecution  for  the  said  felony  and  murder^ 
or,  **  withliold  all  evidence  of  the  said  felony  and  murder^)  [Conclude  om 
in  No.  14.] 

CRIME  AGAINST  NATURE, 

For  sollomy  committed  wUh  a  boy» 

[See  ante,  205 ;  2  R.  S.  689,  §  20.] 

[Commence  as  in  No,  14,  ante,  574.]  that  on  the  20th  day  of  October 
last,  at  the  town  of  Hadley,  in  said  county,  Richard  Fen  did  feloniously 
make  an  assault  upon  one  Giles  Scroggins,  a  male  child  of  about  the  age 
of  fifteen  years,  and  then  and  there  feloniously  and  diabolically  did  com- 
mit the  detestable  and  abominable  crime  against  nature,  by  then  and 
there  having  carnal  knowledge  of  the  body  of  him  the  said  Giles,  against 
the  order  of  nature.     [Conclude  as  in  No.  14.] 

For  sodomy  committed  with  a  beast. 

[Commence  as  in  No.  14.]  that  on,  &c.  at,  &c.  Richard  Fen  did  feloni* 
ously  and  diabolically  commit  the  detestable  and  abominable  crime  against 
nature,  by  having  a  certain  carnal  and  venereal  intercourse  with  a  beast» 
to  wit,  with  a  cow.    [Conclude  as  in  No.  14.] 

CONSPIRACY. 
[See  ante,  227 ;  2  R.  S.  691,  §  8,  nib.  2.] 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  10th  day  of  Novem- 
ber instant,  at  the  town  of  Galway,  in  said  county,  Richard  Fen  and 
John  Doe  did  falsely,  unlawfully,  wickedly,  and  maliciously  conspire, 
combine,  confederate  and  agree  together  to  cause  the  said  James  Den  to 
be  indicted  for  the  crime  of  rape  upon  one  Julia  Doe  ;  [or  *' to  procure 
the  said  James  Den  to  be  charged  with**  or  '•  arrested  for  the  crime!*  ^.] 
[Conclude  as  in  No,  14.] 
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BIAUCIOUS  TRESPASS. 
For  cuUmg  timber. 

[See  tnte,  230 ;  2  R.  S.  693,  §  15.] 

[Commence  as  in  No,  14,  ante,  574.]  that  on  the  Ist  day  of  July  last, 
and  on  divers  days  and  times  between  that  day  and  this  present  day,  at 
the  town  of  Corinth,  in  said  county,  Richard  Fen  did  wilfully,  and  un- 
lawfully cut  down  a  large  number,  to  wit,  one  thousand  forest  trees 
standing  and  growing  upon  certain  lands  of  the  said  James  Den  there 
situate.     [Conclude  as  in  No.  14.] 

For  carrying  away  wood  and  timber  already  cut. 

[Commence  as  in  above.]  Richard  Fen  did  wilfully  and  unlawfully 
carry  away  a  lai^  quantity  of  the  wood  and  timber  of  the  said  James 
Den,  to  wit,  fifty  cords  of  wood  and  ten  thousand  feet  of  timber,  then  cut 
down  and  lying  upon  the  lands  of  the  said  James  Den  there  situate. 
[Conclude  as  in  No.  14.] 

For  girdling  fivit  trees. 

[Commence  as  in  No.  14.]  that  on,  &c.,  at,  &c.,  Richard  Fen  did  wil- 
fully and  maliciously  girdle  and  injure  a  large  number,  to  wit,  one  hun- 
dred apple  trees  of  the  said  James  Den  standing  and  growing  upon  cer- 
tain lands  of  the  said  James  there  situate.    [Conclude  as  in  No.  14.] 

PROCURING  ABORTIONS. 
[See  ante,  231 ;  2  R.  S.  694,  §  21.] 

[Commence  as  in  No.  14,  antCf  574.]  that  on  the  10th  day  of  October 
last,  at  the  town  of  Galway,  in  said  county,  Richard  Fen  did  wilfully  and 
unlawfully  administer  to  one  Jane  Shore,  then  and  there  being  pregnant, 
a  certain  medicine,  drug,  or  substance,  called  aaviHf  (or,  **  did  use  and 
employ  a  certain  instrument  called  a  forceps,  upon  one  Jane  Shore,**  ^.) 
with  intent  thereby  to  procure  the  miscarriage  of  the  said  Jane  Shore. 
{^Conclude  as  in  No*  14.] 

PRESCRIBING  MEDICINES  BY  PERSONS  INTOXICATED. 

[See  ante,  231 ;  2  R.  S.  662,  §  22.] 

[Commence  as  in  No.  14,  ante,  574,]  that  on,  d&e.  at,  6cc.  Richard  Feo» 
(**  being  a  physician,**  if  such  was  the  fact,)  while  in  a  state  of  intoxica- 
tion, did  unlawfully  prescribe  to  one  Richard  Roe  a  certain  poison,  drug, 
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or  medicine,  called  tnenic,  whereby  the  life  of  the  said  Richard  Roe  was 
then  and  there  endangered.    ^Condude  e»  m  No.  14.] 

NEGLECTING  TO  LABEL  POISONS. 

[See  ante,  231 ;  3  R.  S.  662,  §  23.] 

{Commence  as  in  No.  14,  ante,  574.]  that  on,  &c.  at,  dec  Richard  Fen, 
(^  being  an  apothecary/'  or,  ^  drug§ist^  if  such  was  the  fact,)  did  on- 
lawfully  sell  to  the  said  James  Den,  in  a  phial,  a  certain  poisonous  snb- 

etance,  (or,  ^Uquid!')  called ,  without  having  the  word  «*p(Hson,' 

written  or  printed  on  a  label  attached  to  the  phial  in  which  it  was  to  sold. 
{Conclude  as  in  No.  14.] 

CRUELTY  TO  ANIMALS. 
JFbr  maUchusbf  killmg  or  mamng  a  cow. 

[See  ante,  232 ;  2  R.  S.  695,  $  26.] 

{Commence  as  in  No.  14,  OTife,  574.]  that  on,  6lc.  at,  &c.  Richard 
Fen  did  cruelly  and  maliciously  kill  (or,  ^  maim,'')  a  certain  cow  belong- 
ing to  the  said  James  Den.    {Conclude  as  in  No.  14.] 

Far  cruelly  and  maliciously  bea&ig  and  torturing  a  horse. 

{Commence  as  in  No.  14.]  that  on  the  IQth  day  of  November 
at  the  town  of  Galway,  in  said  county,  Richard  Fen  did  cruelly  and 
liciously  beat  and  torture  a  certain  horse  belonging  to  the  said  Richard 
Fen.    [ConcZii^  as  in  No.  14.] 

OBSTRUCTING  RAIL  ROADS. 
[See  ante,  233 ;  2  R.  S.  696,  §  42,] 

{Commence  as  in  No.  14,  ante  574.]  that  on  the  10th  day  of  October 
last,  at  the  town  Milton,  in  said  county,  Richard  Fen  did  wilfully  and  ua- 
lawfully  place  upon  a  certain  rail  road  there  situate,  to  wit,  The  Sarato- 
ga &  Schenectady  rail  road,  a  stone,  [or,  **  piece  of  u)ood/']  with  the  de- 
sign to  obstruct  or  impede  the  passage  of  the  cars  upon  said  rail  road, 
and  with  intent  to  injure  said  rail  road,  or  the  passengers,  or  can 
passing  thereon.    {Conclude  as  in  No.  14.] 
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FOR  AN  AFFRAY. 

rSee  ante,  911.] 

[Commence  qs  in  No.  14,  ante^  574.]  that  on,  &e.  at,  &c.  Richard 
Fen,  John  Styles,  and  John  Doe,  did,  in  a  tumultuous  manner,  make  an 
affiray,  wherein  the  said  James  Den  was  assaulted,  beaten  and  abused  by 
the  said  Richard  Fen,  John  Styles  and  John  Doe,  without  any  just  and 
reasonable  cause.    [Conclude  as  in  No.  14.] 

ROUTS  AND  RIOTS. 
ForarouL 

[Sm  ante,  210.] 

[Commence  as  in  No.' 14,  ante,  574.]  that  on  the  SOth  day  of  Sep* 
temfoer  last,  at  the  town  of  Galway,  in  said  county,  Richard  Fen,  John 
Styles  and  John  Doe,  together  with  divers  other  persons,  unknown, 
did  unlawfully,  tumultuously,  and  routously  assemble  together,  to  the 
manifest  terror  and  disturbance  of  the  citizens  then  and  there  bemg,  witb 
an  intent  mutually  to  assist  each  other  against  all  who  should  q>pose 
them  in  the  execution  of  a  certain  enterprize  then  contemplated  by  them, 
to  wit,  the  assauMng  and  beating  of  one  Thomas  Noakes,  witb  force  and 
violence,  against  the  peace ;  and  being  so  assembled  tbey^  the  said  Ricb- 
ard  Fen,  John  Styles  and  John  Doe,  together  with  such  other  persoM 
unknown,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  at 
the  place  aforesaid,  proceed  in  a  noisy,  riotous,  and  tumultuous  manner, 
towards  the  house  of  the  said  Thomas  Nokes,  in  order  to  assault  and 
beat  the  said  Thomas  Noakes.    [Conclude  aein  No.  14.] 

For  a  riotyond  assavUmg  an  indkiduoL 
[Commence  as  in  No.  14.]  that  on,  &c.,  at,  &c.,  Richard  Fen,  John 
Styles,  and  John  Doe  did  unlawfully,  riotously  and  routously  assem^- 
ble  together  to  assault  and  beat  one  Thomas  Noakes,  with  an  intent  mu- 
tually to  assist  each  other  against  all  who  should  oppose  them  in  so  do- 
ing; and  being  thas  unlawfully,  riotously  and  routously  assembled,  did 
unlawfully  and  riotously  make  an  assault  upon  him  the  said  Thomas 
Noakes,  and  did  then  and  there  beat,  wound,  and  ill  treat  him'  the  said 
Thomas.    [Conclude  as  in  No.  14.] 

Forariot,  and  destroying  goods  in  a  dtoelBng  house. 
[Commence  as  in  No.  14,  and  proceed  as  in  last  form.']  assemble  to- 
geUier  to  disturb  the  peace,  and  to  break  and  enter  the  dwelling  house  of 
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the  said  James  Den  there  situate,  and  destroy  his  goods  therein,  with  an 
intent  mutually  to  assist  each  other  against  all  who  should  oppose  them 
in  so  doing :  and  being  thus  unlawfully,  riotously  and  routously  assem- 
bled, did  then  and  there  unlawfully  and  riotously  break  and  enter  the 
dwelling  house  of  the  said  James  Den  there  situate,  and  unlawfully  and 
riotously  break,  damage  and  destroy  the  goods  and  furniture  of  the  said 
James  Den  therein,  to  wit,  {here  specify  the  goods.)  [Conclude  as  im 
No.  14.] 

ASSAULTS  AND  BATTERIES. 
[See  ante,  211.] 

For  an  assault  alone. 
[Commence  as  in  No.  14,  ante,  574.]  that  on  the  10th  day  of  November 
instant,  at  the  town  of  Greenfield,  in  said  county,  Richard  Fen,  with  a 
certain  offensive  weapon  called  a  cane,  which  he  the  said  Richard  Fen 
then  and  there  held  in  his  hand,  did  feloniously  make  an  assault  upon  bim 
the  said  James  Den,  and  threaten  and  offer  to  strike  him  therewith. 
[Conclude  as  in  No.  14.] 

For  a  common  assault  and  baUery. 

[Commence  as  in  No.  14.]  that  on,  &c.,  at,  d&c.  Richard  Fen  did  make 
an  assault  upon  the  said  James  Den,  and  did  then  and  there  violently  beat, 
bruise,  wound,  and  ill  treat  him  the  said  James  Den.  [Conclude  as  in 
No.  14.] 

JFbr  an  assault  and  pMmg  out  an  eye. 

[Commence  as  in  No,  14.]  that  on,  4sc.  at,  6lc.  Richard  Fen  did  make 
an  assault  upon  the  said  James  Den,  and  did  then  and  there  violently 
beat,  bruise,  wound,  and  ill  treat  the  said  James  Den,  and  did  then  and 
there  violently  and  maliciously  strike  the  right  eye  of  him  the  said  James 
Den,  and  put  out  the  same ;  whereby  the  said  James  Den  wholly  lost 
the  use  and  sight  thereof.    [Conclude  as  in  No.  14.] 

JFbr  an  assauU  and  battery  with  a  stkk. 

[Commence  as  in  No.  14.]  that  on,  &c.  at,  &c.  Richard  Fen  did  make 
an  assault  upon  the  said  James  Den,  and  did  then  and  there  violently  and 
maliciously,  with  a  certain  stick  then  held  in  his  hand,  strike,  beat,  bruise, 
wound,  and  ill  treat  him^  the  said  James  Den.    [Conclude  as  in  No.  14.] 


Digitized  by 


Google 


APPENDIX  OF  FORMa  617 

For  an  assauU  and  battery  upon  a  constable  in  the  execution  of  his  office. 

[Commence  as  in  No.  14.]  that  on,  6lc.  at,  &c.  Richard  Fen  did  make 
an  assault  upon  the  said  James  Den,  then  being  a  constable  of  the  town 

of ,  in  said  county,  and  in  the  due  execution  of  bis  said  office  then  and 

there  being,  an(|  did  then  and  there  violently  and  maliciously  beat,  bruise, 
wound  and  ill  treat  him  the  said  James  Den.    [Conclude  as  in  No.  14.] 

For  an  assavU  and  false  imprisonment. 

[Commence  as  in  No.  14,  an^e,  574.]  that  on,  &c.  at,  &c.  Richard  Fen  did 
make  an  assault  upon  the  said  James  Den,  and  him  the  said  James  Den 
then  and  there  unlawfully,  forcibly  and  injuriously,  against  the  will  of  the 
said  James  Den  did  imprison  and  detain  for  a  long  time,  to  wit,  for  the 
space  of days  then  next  following.    [Conclude  as  in  No.  14.] 

For  an  assault  and  battery  by  riding  over  a  person  with  a  horse. 

[Commence  as  in  No.  14.]  that  on,  &c.  at,  &c.  Richard  Fen  did  make 
an  assault  upon  the  said  James  Den,  and  did  then  and  there  unlawfully, 
wilfully  and  violently  ride  and  drive  a  certain  horse  upon  and  over  the 
said  James  Den,  and  did  thereby  then  and  there  greatly  bruise,  wound, 
and  ill  treat  him  the  said  James  Den.    [Conclude  as  in  No.  14.] 

LIBEL. 

[See  ante,  215.] 

For  writing  and  publishing  a  libellous  letter,  inking  the  crimt  of  theft. 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  Ist  day  of  Novem- 
ber instant,  at  the  town  of  Saratoga  Springs,  in  said  county,  Richard 
Fen  did  falsely,  maliciously,  and  scandalously  frame,  make,  write  and 
compose,  in  the  form  of  a  letter  directed  to  him  the  said  James  Den,  a 
certain  false,  scandalous,  and  libellous  writing  of,  concerning  and  against 
the  said  James  Den,  to  the  purport  and  effect  following,  to  wit :  «*  To 
James  Den,  scoundrel:  [meaning  the  said  James  Den]  **it  may  not  be 
amiss  to  acquaint  you^  [meaning  him  the  said  James  Den)  **  as  (he  time 
draws  near,  you"  Dneaning  the  said  James  Den]  "^  may  be  preparing  your^ 
sel/^  [again  meaning  the  said  James  Den]  "/or  a  tHal  for  stealing  the 
turkeys  out  of  my"  [meaning  his  the  said  Richard  Fen's]  '*yard,  wlien  /'* 
[meaning  himself,  the  said  Richard  Fen,]  "  hope  to  see  you^*  [meaning  the 
said  James  Den]  **  sing  a  neck  psalm,  and  perish  according  to  law.** 
And  that  with  intention  to  scandalize  and  disgrace  the  said  James  Den 
and  to  bring  him  into  contempt,  infamy  and  disgrace,  the  said  Richard 
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Fendkl  afterwards,  to  wit»  on  the  2d  day  of  November  instant*  at  the 
town  aforesaid,  openly  deliver  and  publish  to  the  said  James  Den  and 
divers  other  citizens  of  this  state  the  stud  false,  scandaloas  and  Ubellooi 
writing  or  letter.     [Canchde  as  in  No.  H.] 

NUISANOB. 
J^  obstnictmg  a  highway. 

[See  ante,  323.] 

[Commence  as  in  No.  14,  ante^  574.]  that  on,  &c.  at,  &c.  Richard  Fen 
did  unlawfully  and  injuriously  put  and  place,  and  cause  to  be  put  and 
placed,  divers  large  pieces  of  timber  in  and  upon  a  certain  highway 

there  leading  from to ^  and  did  suffer  and  permit,  and  still  dolh 

suffer  and  permit,  the  said  pieces  of  timber  there  to  be,  lie  and  remain ; 
to  the  great  damage  and  common  nuisance  of  the  said  James  Den,  and 
all  the  citizens  of  this  state  having  occasion  to  pass  and  repass,  go  and 
return,  in,  upon,  and  along  the  highway  aforesaid.  [Conclude  as  in 
No.  14.] 

DISORDERLY  AND  BAWDY-HOUSES. 

For  keeping  a  disorderly  house. 

[Commence  as  in  No.  14,  ante^  574.]  that  on  the  lOlh  day  of  October 
last,  and  on  divers  days  and  times  between  that  day  and  the  present 
time,  at  the  town  of  Waterford,  in  said  county,  Richard  Fen  did  unlaw- 
fully keep  and  maintain,  and  still  doth  keep  and  maintain,  a  certain  com- 
mon,  ill-governed  and  disorderly  house,  and  in  the  said  house,  for  his 
own  lucre  and  profit,  did  and  still  doth  permit  and  procure  divers  evil 
and  ill-disposed  persons,  as  well  men  as  women,  of  ill  name  and  fame, 
and  of  dishonest  conversation,  to  frequent  and  come  together,  and  there 
to  be  and  remain  playing  at  cards,  drinking  ardent  spirits,  and  otherwise 
misbehaving  themselves.    [Conclude  as  in  No.  14.] 

For  keeping  a  bawdy-house. 

[Commence  as  in  No.  14,  ante,  574.]  that  on  the  10th  day  of  October 
last,  and  on  divers  days  and  times  between  that  day  and  the  present 
time,  at  the  town  of  Hadley,  in  the  said  county,  Richaad  Fen  did  unlaw* 
fully  and  wickedly  keep  and  maintain,  and  still  doth  keep  and  maintain, 
a  certain  common  bawdy-house,  or  house  of  ill  fame,  and  did  then  and 
there  permit  and  procure,  and  still  doth  permit  and  procure,  for  filthy 
lucre  and  gain,  divers  evil  disposed  persons,  as  well  men  as  women  and 
common  prostitutes,  to  resort  thither  and  commit  whoredom  tod  fomi- 
cation.    [Conclude  as  in  No.  14.] 
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DESTROYING  MILE-STONES  OR  «IJIDE-60ARDS. 

[See  2  R.  S.  696,  §  33.] 

J^Cammence  as  in  No.  14,  ante^  574.]  that  on  the  10th  day  of  Novem- 
ber instant,  at  the  town  of  Galway,  in  said  county,  Richard  Fen  did  wil- 
fully and  maliciously  break  and  destroy  (or,  "  remove,**)  a  certain  mile- 
stone, (or,  *' mUe-boardj*  or,  *^ guide-board")  erected  and  being  in  a  cer- 
tain highway  in  said  town  for  public  convenience,  and  the  information  of 

travellers,  to  wit,  in  the  highway  leading  from to .     [Conclude 

as  in  No.  14.] 

SiBLUNG  UNWHOLESOME  PROVISIONS. 

[Sec  ante,  223.] 

[Commence  as  in  No.  14,  auto,  574.]  that  on  the  10th  day  of  Novem- 
ber instant,  at  the  town  of  Galway,  in  said  county,  Richard  Fen  did, 
from  motives  of  avarice  and  filthy  lucre,  unlawfully  and  wickedly  sell  to 
the  said  James  Den,  to  be  used  and  eaten  by  him  and  his  family,  a  cer- 
tain quantity,  to  wit,  one  hundred  pounds  of  diseased,  tainted,  corrupted 
and  unwholesome  beef,  as  good  and  suitable  to  be  eaten ;  the  said  Rich- 
ard Fen  well  knowing  the  same  to  be  diseased,  tainted,  corrupted,  and 
unwholesome.    [Conclude  as  in  No.  14.] 

For  soliciting  another  to  commit  a  felony. 

[See  EDte,  225.] 

[Commence  as  in  No.  14,  ante,  574.]  that  on,  &c.  at,  &c.  Richard  Fen 
did  unlawfully  and  wickedly  solicit  and  entreat  the  said  James  Den  to 
commit  a  certain  felony,  to  wit,  arson  in  burning  the  inhabited  dwelling 
bouse  of  one  Thomas  Noakes  there  situate,    [Conclude  as  in  No.  14.] 


(No.  15.  ) 

"^  FORM  OP  BACKINO,  OR  EMDORSOfO   WARBAHTS. 

[See  ante,  461.] 

Oneida  Couitrr,  ss :  Proof  upon  oath  having  been  made  before  me, 
Uriah  Stevens,  one  of  the  justices  of  the  peace  in  and  for  the  county 
aforesaid,  that  the  name  of  Ransom  Cook,  purporting  to  be  subscribed  to 
the  within  warrant,  is  of  the  hand-writing  of  the  said  Ransom  Cook,  the 
justice  of  the  peace  within  mentioned,  I  do  hereby  authorize  Timothy 
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Nabbeni,  the  person  bringing  this  warrant,  or  any  other  officer  to  whom 
it  is  directed,  to  execute  the  same  within  the  said  county  or  Oneida. 

Uriah  Stevens, 
Justice  of  the  Peace, 


(  No.  16.  ) 

FEBSH  WARRANT  OF  ARREST  WHERE  OFFENDER  HAS  ESCAPED. 

[Sco  ante,  477.] 

[Commence  as  in  No.  14,  anie,  574.]  whereas,  on  the  21st  day  of 
November,  1840,  complaint  was  made  on  oath,  by  James  Den,  before  me. 
Ransom  Cook,  Esquire,  one  of  the  justices  of  the  peace  of  the  said  coun- 
ty, that  [here  reciie  the  complaint.^  And  I,  the  said  justice,  having  ex- 
amined on  oath  the  said  James  Den,  [**and  others^  witnesses  produced  by 
him^  if  any  others  were  examined,]  did  determine  that  the  said  oflence 
had  been  committed  ;  and  did  then  and  there  issue  my  warrant  reciting 
the  said  complaint,  under  my  hand,  and  directed  to  any  constable  of  the 
said  county,  (or,  "  to  Thomas  Noakes,''  according  to  the  fact,]  command- 
ing him  forthwith  to  take  the  said  Richard  Fen  and  bring  him  before  me, 
the  said  justice,  to  be  dealt  with  according  to  law.  And  whereas,  proof 
has  been  made  to  me  by  the  oath  of  George  C.  Loomis,  the  constable^ 
[or  **  Thomas  Noakes,  the  person"]  to  whom  the  said  warrant  was  deliv- 
ered to  be  executed,  that  he  had  arrested  the  said  Richard  Fen  thereup- 
on, and  that  he  had  afterwaixls,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  place  aforesaid,  escaped  [or  "  been  rescued**]  from  his  custody  as  such 
constable ;  you  are,  therefore,  again  commanded  forthwith  to  take  the 
said  Richard  Fen  and  bring  him  before  me,  the  said  justice,  to  be  dealt 
with  according  to  law. 

Given  under  my  hand  the  — ^  day  of ,  1840, 

R.  Cook,  Justice  of  the  Peace. 


(  No.  17.  ) 

WARRANT  OF  COMMITMENT  FOR  FURTHER  EXAMINATION. 

[See  ante,  480.] 

SARiTOGA  CoiTNTT,  S8 :  To  the  keeper  of  the  common  jail  of  the  said 
coumy»  Greeting  :  Receive  into  your  custody  and  safely  keep  for  fur- 
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ther  exaiDination,  Richard  Fen,  who  is  charged  before  me,  one  of  the 
justices  of  the  peace  of  the  said  county,  upon  the  oath  of  James  Den,  with 
forgery.    Given  under  my  hand  and  seal  the  21st  day  of  November,  1840. 

R.  Cook,  [l.  s.] 

Justice  of  the  Peace, 

order  to  bring  up  PRISOl^ER  FOR  fiXAlONATION. 

Saratoga  County,  ss  :  To  the  keeper  of  the  common  jail  of  the  said 
county :  You  are  hereby  commanded  forthwith  to  bring  Richard  Fen,  a 
prisoner  in  your  custody,  by  virtue  of  a  warrant  of  commitment,  signed 
by  me,  and  dated  on  the  21st  day  of  November  instant,  before  pne,  at  my 
office,  in  the  town  of  Saratoga  Springs,  for  furtlier  examination  upon  a 
charge  of  forgery. 

Given  under  my  hand  the  22d  day  of  November,  1840. 

R.  Cook,  Justice  of  the  Peace, 


(  No.  18.  ) 

SUMMONS  TO  A  WITNESS  TO  GIVE   EVIDENCE. 

[Sec  ante,  483.] 

Saratoga  County,  ss  :  To  any  constable  of  the  said  county :  Whereas 
complaint  has  this  day  been  made  by  James  Den,  on  oath,  before  me. 
Ransom  Cook,  Esq.  one  of  the  justices  of  the  peace  of  the  said  county, 
that  {here  set  forth  the  charge  of  committing  the  offence^  as  contained  in 
the  complaint^  {ante^  571,)  and  warrant,  {ante,  574}  :)  and  whereas,  it  has 
been  duly  shown  to  me  upon  oath,  that  John  Doe  is  a  material  and  ne- 
cessary witness  to  be  examined  concemmg  the  said  complaint.  You  are 
therefore  required  to  summon  the  said  John  Doe  to  appear  before  me  at 
my  office  in  the  town  of  Saratoga  Springs,  in  said  county,  forthwith,  (or, 
^  on  the day  of  —  instant,  at  2  o^clock  in  the  afternoon,^)  to  tes- 
tify the  truth  and  give  evidence  according  to  his  knowledge,  concerning 
the  premises  on  behalf  of  the  people,  (or,  **  on  behalf  of  the  said  Rich- 
ard Fen.")     Given  under  my  hand  and  seal  the day  of 1840. 

Ransom  Cook,    [l.  s.] 

Justice  of  Hie  Peace. 

WARRANT  AGAINST  A  WITNESS  REFUSING  TO   OBEY  A  SUMMONS. 

SaIiatoga  County,  ss  :  To  any  constable  of  the  said  county :  These 
are,  in  the  name  of  the  people,  to  command  you  forthwith  to  take  John 
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Doe  and  bring  bim  before  me.  Ransom  Cook,  a  justice  of  tbe  pemoe  ^ 
said  county,  at  my  office,  in  the  town  of  Saratoga  Springs,  to  answer  aH 
such  matters  and  things  as  on  the  behalf  of  the  said  people  [or,  **  ff 
Richard  Fen'*]  are  on  oath  objected  against  him  by  James  Den,  [or,  •*  the 
said  Richard  Fen/']  for  that  he  being  a  materia]  witness  on  the  part  of 
the  said  people,  [or,^*«  said  Richard  /^en,"]  touching  a  certain  felony, 
charged  before  mc,  on  oath,  to  have  been  committed  by  the  said  Richard 
Fen,  hath  neglected  to  appear  in  pursuance  of  the  said  summons.     Given 

under  my  hand  and  seal,  the day  of ,  1840. 

R.  Cook,    [l.  s.] 

Justice  of  the  Peace. 

Note. — ^Instead  of  summoning  a  witness  to  appear  and  testify,  the 
justice  may,  if  it  is  preferred,  issue  a  subpcena  to  procure  bis  attendance^ 
in  the  following  form : 

Saratoga  County,  ss  :  The  people  of  the  Slate  of  New- York,  to  John 
Doe,  Greeting  :  We  command  and  firmly  enjoin  you,  that  laying  all 
other  matters  aside,  and  notwithstanding  any  excuse,  you  be  and  appear 
before  Ransom  Cook,  Esquire,  one  of  the  justices  of  the  peace  of  the  said 
county,  at  his  office,  in  the  town  of  Saratoga  Springs,  in  said  county, 
forthwith,  [or,  "  on  the  —  day  of  ■  instant,  at  2  o'clock  in  tite  after^^ 
noon"]  to  testify  the  truth  and  give  evidence,  according  to  your  knowl- 
edge respecting  a  certain  complaint  on  oath,  made  before  the  said  justice, 
by  James  Den,  against  Richard  Fen,  charging  him  with  having  committed 
the  offence  of  grand  larceny. 

Witness,  the  said  Ransom  Cook,  Esquire,  at  the  town  of  Saratoga 

Springs,  in  said  county,  the day  of ,  1840. 

R.  Cook,    [l.  s.] 

Justice  of  the  Peaet* 


(No.  10.  ) 

OATH    TO    BE    ADIONISTERED   TO    COBfPLAINANT    AND    WITNB88S8,   AfTSR 
DEFENDANT  IS  ARRESTED. 

[See  ante,  483.] 

The  same  oath  is  to  be  taken  as  that  which  is  administered  before  tbe 
issuing  of  tbe  warrantof  arrest.    See  No.  12,  ante,  573. 
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{  No.  20.  ) 
prisoner's  examination. 

f  See  ante,  487.] 

Saratoga  County,  ss  :  The  voluntary  examination  of  Richard  Fen,  ta« 
ken  before  me,  Ransom  Cook,  a  justice  of  the  peace  of  the  said  county,  on 

the day  of  — — ,  1840,  the  said  Richard  Fen  being  charged  before  me 

by  James  Den,  on  oath,  with  [describe  the  offence^  as  in  the  complaint  or 
toarrant.']  The  said  Richard  Fen  having  been  arrested,  and  brought  be- 
fore me  to  answer  to  said  charge ;  and  having,  before  and  at  the  com* 
mencement  of  the  examination,  been  informed  by  me  of  the  charge  made 
against  him,  and  that  he  was  at  liberty  to  refuse  to  answer  any  question 
that  might  be  put  to  him  ;  and  having  been  allowed  a  reasonable  time  to 
send  for  and  advise  with  his  counsel — upon  his  examination  now  taken  be- 
fore me  as  such  justice,  saith,  [insert  tlie  prisoner's  statement.'} 

Taken  before  me,  the  day  and  ) 
year  first  above  mentioned.     | 

R.  Cook,  Justice  of  the  Peace. 

EXAMINATION  OP  TWO  OR  MORE  PRISONERS. 

Saratoga  County,  ss  :  The  voluntary  examination  of  Richard  Fen 
and  John  Doe,  taken  before  me  Ransom  Cook  [continue  as  in  last  form,"] 
The  said  Richard  Fen  and  John  Doe  having  been  arrested  and  brought 
before  me  to  answer  to  said  charge ;  and  having,  before  and  at  the 
commencement  of  the  examination,  been  severally  informed  by  me  of 
the  charge  made  against  them,  and  that  they  were  at  liberty  to  refuse  to 
answer  any  question  or  questions  that  might  be  put  to  them,  or  either  of 
them ;  and  having  been  severally  allowed  a  reasonable  time  to  send  for 
and  advise  with  their  counsel — ^the  said  Richard  Fen,  upon  his  examina- 
tion now  taken  before  me,  as  such  justice,  saith,  {insert  his  statement.) 

The  said  John  Doe,  upon  his  examination  now  taken  before  me,  as 
such  justice  saith,  (insert  his  statement.) 


(  No.  21.  ) 

examination  op  COMPLAINANT  AND  OtHBR  WITNEMEf. 

[See  atite,  483,  487.] 

Saratoga  County,  ss:  The  examination  of  witnesses  taken  upon  oath 
before  me,  Ransom  Cook,  Esquire,  a  justice  of  the  peace  of  the  said 
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county,  on  the day  of ^  1840,  upon  the  complaint  on  oath,  be- 
fore me,  of  James  Den,  charging  Richard  Fen  with  grand  larceny,  for  that 

on  the day  of ^  at,  &c,  {here  insert  the  description  of  the  offence 

as  contained  in  tlie  complaint  and  warrant,)  The  said  Richard  Fen  bal- 
ing been  arrested  and  brought  before  me  to  answer  to  said  charge  ;  and 
such  examinations  being  taken  in  his  presence  and  hearing. 

The  said  James  Den,  on  his  oath  before  me  the  said  justice,  in  Ibe 
presence  and  hearing  of  the  said  Richard  Fen,  saith  that  {set  forth  the 
testimony  of  James  Den^  the  complainant) 

Jambs  Dse. 
Taken  before  me,  the  day  and  year  ) 
first  above  mentioned.  ] 

R.  Cook,  J.  P. 

James  Jackson,  a  witness  on  the  part  of  the  people,  on  his  oath  before 
me  the  said  justice,  in  the  presence  and  hearing  of  the  said  Richard  Fen» 
saith,  that  (set  forth  the  testimony  of  this  untness.) 

James  Jackson. 
Taken  before  me  the  day  and  year  ) 
first  above  mentioned.  ) 

R.  Cook,  J.  P. 

Richard  Roe,  a  witness  on  the  part  of  the  said  Richard  Fen,  on  his 
oath  before  me  the  said  justice,  in  the  presence  and  hearing  of  the  said 
Richard  Fen,  saith,  that  (set  forth  the  testimony  of  this  witness.) 

Richard  Rob. 
Taken  before  me  the  day  and  year  ) 
first  above  mentioned.  ) 

R.  Cook,  J.  P. 


(  No.  22.  ) 
recognizance  by  witness,  to  give  bvidbncb* 

[See  ante,  491.] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  this day  of 

,  1840,  James  Jackson,  of  the  town  of  Galway,  in  said  county,  per- 
sonally comes  before  me.  Ransom  Cook,  a  justice  of  the  peace  of  the  said 
county,  and  acknowledges  himself  to  be  indebted  to  the  people  of  the  state 

of  New- York  in  the  sum  of dollars,  to  be  made  and  levied  of  bis 

goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if 
default  shall  be  made  in  the  condition  following : 


Digitized  by 


Google 


APPENDIX  OF  FORMS.  62S 

Tho  condition  of  this  recognizance  is  such,  that  if  the  above  bounden 
James  Jackson  shall  personally  be  and  appear  at  the  next  court  of  gene* 
ral  sessions  of  the  peace,  (or,  ^  at  tlie  next  court  of  oyer  and  terminer  and 
jail  delivery,^')  to  be  hold  in  and  for  the  said  county  of  Saratoga,  to  give 
evidence  on  behalf  of  Uie  said  people  against  Richard  Fen,  for  feloniously 
stealing,  taking  and  carrying  away  the  property  of  one  James  Den,  to 
nvit,  (describe  the  property  stolen,)  of  the  value  of — ^  dollars,  as  well  to 
the  grand  jury  as  to  the  petit  jury,  and  do  not  depart  the  said  court  with- 
out leave,  then  this  recognizance  to  be  void  and  of  no  effect ;  otherwise 

to  remaiu  in  full  force  and  virtue. 

James  Jacksoit. 
Subscribed  and  acknowledged  the  day  and  ) 
year  first  above  written,  before  me,       \ 

U.  Cook,  J.  P. 

The  like  by  severed  witnesses. 

Sah ATOOA  CouNTT,  S8 :  Be  it  remembered  that  on  this  — —  day  of 
-— —  1840,  James  Den,  of  the  town  of  Milton,  in  said  county,  James 
Jackson,  of  the  town  of  Hadley,  in  said  county,  and  Richard  Roe,  of  the 
town  of  Galway,  in  said  county,  personally  come  before  me.  Ransom 
Cook,  a  justice  of  the  peace  of  said  county,  and  each  of  them  separately, 
and  by  himself,  and  for  himself,  acknowledges  himself,  separately,  and 
individually,  to  be  indebted  to  the  people  of  the  state  of  New-York  in  the 

sum  of dollars,  to  be  made  and  levied  of  his  goods  and  chattels, 

lands  and  tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made 
in  the  condition  following : 

The  condition  of  this  recoi^nizance  is  such  that  if  the  said  James  Den, 
James  Jackson,  and  Richard  Roe,  shall  severally  be  and  appear,  person- 
ally«  at  the  next  court  of  general  sessions  of  the  peace  [or,  ''  at  t/ie  next 
court  of  oyer  and  terminer  and  jail  deliver^*]  to  be  held  in  and  for  the 
said  county  of  Saratoga,  to  give  evidence  on  behalf  of  the  said  people 
against  Richard  Fen  for  feloniously  and  burglariously  breaking  and  en- 
tering the  dwelling  house  of  the  ^aid  James  Den,  as  well  to  the  grand 
jury  as  to  the  petit  jury,  and  do  not  depart  the  said  court  without  leave, 
then  this  recognizance  to  be  void  and  of  no  effect :  otherwise  to  remain 
in  full  force  and  virtue. 

James  De5, 
James  Jackson, 

Richard  Roe. 
Subscribed  and  acknowledged  the  day  and  ) 
year  first  above  written,  before  me.       | 

R.  Cook,  J.  P. 
79 
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SiiRAToOA  CovmVf  88 :  Be  h  remembered,  that  on  this  — —  dsy  of 
— —  1840,  James  Deo,  Thomas  Evans,  and  William  Reed,  all  of  the 
town  of  Saratoga  Springs,  in  said  county,  personally,  came  before  me, 
Ransom  Cook,  a  justice  of  the  peace  of  the  said  county,  and  severally, 
and  respectively  acknowledge  themselves  to  be  indebted  to  the  people  of 
the  state  of  New- York,  in  the  manner  and  form  following,  that  is  to  say, 

the  said  James  Den  in  the  sum  of dollar?,  and  the  said  Thomas 

Evans  and  William  Reed  in  the  sum  of dollars  each,  to  be  levied  of 

their  respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of 
the  said  people,  if  default  shall  be  made  in  the  condition  following : 

The  condition  of  this  recognizance  is  such  that  if  the  said  James  Deo 
shall  personally  be  and  appear  at  the  next  court  of,  [Conclude  as  inibe 
two  last  forms. "l 

Recognizance  by  sureties  for  a  toitness  who  is  an  infant  or  married  VMonan. 

Saratoga.  Countv,  ss  :  Be  it  remembered,  that  on  this  — —  day  of 

1840,  Joseph  Rogers,  of  the  town  of  Saratoga,  in  said  county,  and 

Henry  White,  of  the  town  of  Northumberland,  in  said  county,  personal- 
ly, came  before  me,  Sidney  J.  Cowen,  a  justice  of  the  peace,  of  the  said 
county,  and  severally  and  respectively  acknowledge  themselves  to  be 
indebted  to  the  people  of  ilie  state  of  New- York  in  the  sum  of dol- 
lars each,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made  in  the 
condition  following : 

The  condition  of  this  recognizance  is  such  that  if  L.  M.  who  is  an  in* 
fant,  under  the  age  of  twenty-one  years,  [or,  ''a  married  woman^  shall 
personally  be  and  appear  at  the  next  court,  [Conclude  as  in  the  above 
forms,"] 

WARRA1«T  OF  COVMSJUJ^T.  OF  A  WITNESS  FOR   BEFUHNO  TamCBBM^VKTtt 

A   RECOGNIZANCE* 

[See  aotc,  491.] 

Saratoga  County,  ss  :  To  any  constable  of  the  said  county,  and  to 
the  keeper  of  the  common  jail  of  the  said  county,  Greeting  : 

Whereas,  it  appears  by  the  examination  of  Richard  Roe,  this  day  ta- 
ken on  oath  before  me,  John  B.  Gilbert,  Esquire,  a  justice  of  the  peace  of 
the  said  county,  as  a  witness,  upon  a  charge  made  on  oath  by  Jamea 
Den,  before  me  the  said  justice,  against  Richard  Fen  for  assaulting  and 
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beating  the  said  James  Den,  that  he  the  ^aid  Richard  Roe  is  a  material 
vritncss  against  the  said  Richard  Fen  in  regard  to  the  said  charge  ;*  and 
whereas,  the  said  Richard  Roe,  on  being  required  by  me  the  said  justice 

to  enter  into  a  recognizance  in  the  sum  of dollars  for  his  personal 

appearance  at  the  next  court  of  general  sessions  of  the  peace,  (or,  "at 
the  next  court  of  oyer  and  terminer  and  jail  delivery  f^)  to  be  held  in  and 
for  the  county  of  Saratoga,  to  give  evidence  on  behalf  of  the  people 
against  the  said  Richard  Fen  for  the  offence  aforesaid,  did  refuse,  and 
doth  still  refuse  to  enter  into  such  recognizance.  These  arc,  therefore, 
to  command  you  the  said  constable  forthwith  to  convey  and  deliver  into 
the  custody  of  the  said  keeper  of  the  common  jail  the  body  of  the  said 
Richard  Roe.  And  you,  the  said  keeper  of  the  said  jail,  are  hereby  re- 
quired to  receive  the  said  Richard  Roe  into  your  custody  in  the  said  jail, 
and  him  there  safely  keep  until  he  shall  enter  into  such  recognizance  as 
aforesaid,  or  be  otherwise  discharged  according  to  law.  Given  under 
ray  hand  and  seal,  at  the  town  of  Saratoga  Springs,  in  said  county,  the 

day  of ,  1840. 

John  B.  Gilbert,  [l.  s.] 

Justice  of  the  Peace. 

Warrant  of  commitment  of  a  witness  for  refusiug  to  enter  into  a  recog- 
nizancCf  with  sureties. 
[Commence  as  in  last  form,  and  continue  to  the  asterisk  (*)  as  there* 
i/i.]  and  wliereas,  being  satisfied  by  due  proof  ihat  there  was  gof)d  rca- 
6on  to  believe  that  the  said  Richard  Roe  would  not  fulfil  the  condition 
of  a  recognizance  to  appear  and  testify  as  a  witness  on  the  trial  of  the 
said  Richard  Fen,  unless  security  was  required  for  that  purpose,  I,  the 
said  justice,  did  require  the  said  Richard  Roe  to  enter  into  a  recognizance, 

with  two  suflicient  sureties,  in  the  sum  of dollars,  conditioned  for 

his  personal  appearance  at  the  next  court  of  general  sessions  of  the  peace, 
(or,  "a^  the  next  court  of  oyer  and  terminer  and  jail  delioery,^)  to  be  held 
in  and  for  the  said  county  of  Saratoga,  to  give  evidence  on  behalf  of  the 
people  against  the  said  Richard  Fen  for  the  oflTence  aforesaid ;  whereupon 
the  said  Richard  Roe  neglected  and  refused,  and  still  doth  neglect  and 
refuse  to  enter  into  such  recognizance,  with  such  sureties  as  aforesaid. 
These  are,  therefore,  to  command  you  the  said  constable  forthwith  to 
convey  and  deliver  into  the  custody  of  the  said  keeper  of  the  common 
jail  the  body  of  the  said  Richard  Roe.  And  you,  the  said  keeper  of  the 
said  jail,  are  hereby  required  to  receive  the  said  Richard  Roe  into  youp 
custody  in  the  said  jail,  and  him  there  safely  keep  until  he  shall  enter 
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into  such  recognizance,  with  such  surety  as  aforesaid,  or  be  otherwise 
discharged  according  to  law.    ^Conclude  as  in  above.1 

Commitment  of  an  accomplice  to  give  evidence. 

Saratoga  County,  ss  :  To  any  constable  of  the  said  county,  and  to 
the  keeper  of  the  common  jail  of  the  said  county,  Greeting  : 

Whereas,  John  Wallis  is  charged  before  me,  John  B.  Gilbert,  Esquire, 
a  justice  of  the  peace  of  the  said  county,  on  his  own  confession,  with  be- 
ing  an  accomplice  with  Richard  Fen  in  feloniously  and  burglariously 
breaking  and  entering  the  dwelling  house  of  James  Den,  as  charged 
against  the  said  Richard  Fen  in  the  complaint,  on  oath,  this  day  made  to 
me  the  said  justice  by  the  said  James  Den ;  and  whereas,  the  said  John 
Wallis  has  been  by  me  the  snid  justice  admitted  as  an  evidence  against 
the  said  Richard  Fen,  on  behalf  of  the  people — he  being  a  material  wit- 
ness agninst  the  said  Richard  Fen  in  regard  to  the  charge  aforesaid. 
These  are,  therefore,  to  command  you  the  said  constable  forthwith  to 
convey  and  deliver  into  the  custody  of  the  said  keeper  of  the  common 
jail  the  body  of  the  said  John  Wallis.  And  you,  the  keeper  of  the  said 
common  jail,  are  hereby  required  to  receive  the  said  John  Wallis  into 
your  custody  in  the  said  common  jail,  and  him  there  safely  keep  until  be 
shall  be  discharged  by  due  course  of  law.    [Conclude  as  in  above  forms.'] 


(  No.  23.  ) 

GENERAL  FORM  OT  WARRANT  OF  COBIMITMENT  FOR  SAFE   CVSTODT. 

[Seo  ante,  493.] 

Saratoga  County,  ss  :  Ransom  Cook,  Esquire,  a  justice  of  the  peace 
of  the  said  county,  to  any  constable  of  tlie  said  county,  and  to  the  keeper 
of  the  common  jail  of  said  county,  [add,  **  at  Rome/*  or  other  name  of 
the  place,  where,  as  m  Oneida  county,  there  is  more  than  one  jail,] 
Greeting  : 

These  are  to  command  you  the  said  constable  forthwith  to  convey 
and  deliver  into  the  custody  of  the  said  keeper  of  the  said  common  jail 
['* at  Rome**]  the  body  of  Richard  Fen,  charged  this  day  before  me,  the 
said  justice,  on  the  oath  of  James  Den,  ['*and  otliers"]  for  that  on  the 
20th  day  of  October  last,  in  the  night  time,  at  the  town  of  Milton,  in 
said  county,  the  said  Richard  Fen  did  unlawfully,  wilfully,  maliciously 
and  feloniously  set  fire  to  and  bum  the  dwellitig  house  of  the  said  James 
Den,  there  situate ;  there  being,  at  the  time,  some  human  being  in  the  said 
dwelling  house,  to  wit,  the  wife  of  the  said  James  Den,  and  other  mem 
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bers  of  his  family,  contrary  to  the  form  of  the  statute  (or,  "  statutes,'')  ^) 
in  such  case  made  and  provided.    And  the  said  Richard  Fen  havhg 
been  regularly  brought  before  me  the  said  justice  to  answer  to  slid 
charge,  and  it  appearing  to  me,  from  an  examination  of  the  said  Janes 
Den,  ["  and  oll^rs^  if  tliere  were  any  otJier  witnesses  on  the  part  of  he 
people,']  on  oath,  in  the  presence  of  the  said  Richard  Fen,  in  regard  to 
the  oflcnce  thus  cliarged,  and  from  an  examination  of  the  said  Richird 
Fen,  without  oath,  in  relation  thereto — he  having  been  by  mc  previoi^Iy 
informed  of  the  charge  made  against  hfm,  and  that  he  was  at  libertj  to 
refuse  to  answer  any  question  that  might  be  put  to  him — and  having  bsen 
allowed  a  reasonable  time  to  send  for  and  advise  with  counsel — »nd 
upon  an  examination  of  the  whole  matter,  that  the  said  offence  has  been 
committed,  and  that  there  is  probable  cause  to  believe  the  said  Riclard 
Fen  to  be  guilty  thereof;  and  the  said  Richard  Fen  not  having  offered 
sufficient  bail  for  his  appearance  at  the  next  court  having  cognizante  of 
such  oflfence,  to  answer  therefor :  You,  the  said  keeper,  are  herebj  re- 
quired to  receive  the  said  Richard  Fen  into  your  custody  in  the  said 
common  jail,  and  him  there  safely  keep  \iffor  want  of  sureties  in  a  case 
where  the  offence  is  bailable  by  the  justice,  add' here,  **for  want  of  sureties^ 
and'']  until  he  shall  be  discharged  by  due  course  of  law.    Given  under 
roy  hand  and  seal,  at  the  town  of  Saratoga  Springs,  in  said  countj,  the 

day  of ,1840. 

R.  Cook,  [l.  s.] 

Justice  of  the  Peace* 

Note.  No  precise  mode  of  introducing  the  statement  of  the  offence 
appears  to  be  required.  Either  of  the  following  forms  would  be  proper  3 
*•  charged  withfdoniously  assaulting,"  &c.  or,  "  with  having  on,"  &c.  or, 
*^  charged  with  a  misdemeanor,  viz.  with  lutving,"  &c.  The  form  adopted  in 
the  above  precedent,  however,  is  considered  the  preferable  method ;  as  it 
enables  the  justice  to  insert  the  statement  of  the  offence  which  is  contained 
in  the  complaint  and  in  the  warrant  of  arrest.  {See  ante,  571,  574.)  It 
will  be  so  easy  for  the  justice  to  introduce  any  of  the  statements  already 
given,  into  the  above  general  form,  that  it  is  not  deemed  necessary  to 
give  a  form  of  commitment  in  each  particular  case.  As  a  general  rule, 
the  body  of  the  complaint  and  warrant  should  be  recited  in  the  commit- 
ment ;  but  when  the  description  of  the  offence  is  very  long  and  minute, 
as  in  cases  of  perjury,  libel,  &c.  an  abstract  containing  the  substance  of 
the  complaint  will  be  sufficient. 


(a)  Thii  last  lentence  is  not  to  be  inMrted  except  in  cassf  where  the  oflbnca  is 
tgaiAtt  a  statute  or  statutes. 
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Commitment  by  a  justice  for  an  offence  in  his  presence. 

[Commence  as  in  last  form.]  These  are  to  command  you,  the  said 
onslable,  forthwilh  to  convey  and  deliver  into  the  custody  of  the  saw 
keeper,  the  body  of  Richard  Fen,  charged  by  me,  the  said  justice,  upon 
ths  view  of  me,  the  said  justice,  with  having,  on  this  present  day,  at  the 
town  of  Saratoga  Springs,  in  said  county,  made  an  assault  upon  one  Joba 
D>e,  and  violently  beat,  bruised,  and  ill  treated  him.  And  you,  the  said 
keper,  are  hereby  required  to  receive  the  said  Richard  Fen  into  your 
curtody  in  the  said  jail,  and  him  there  safely  keep,  for  want  of  sureties, 
ani  until  he  shall  be  discharged  by  due  course  of  law.  [Conclude  ms  in 
latformJ] 

Commitment  for  felony  f  on  prisoner's  confession. 

[Commence  as  in  general  fount  ante^  G28.]  These  are  to  commuid 
you.  the  said  constable,  forthwith  to  convey  and  deliver  into  tbe  custody 
of  the  said  keeper,  the  body  of  Richard  Fen,  who  was  this  day  brought 
before  me,  charged  on  the  oath  of  James  Den,  for  that  [insert  the  state^ 
ment  of  the  offence  as  contained  in  the  complaint  and  U)arrant,']  where- 
upon the  said  Janies  Den  was  examined  on  oath,  before  me,  in  the  pres- 
ence of  the  said  Richard  Fen,  in  regard  to  the  offence  thus  charged,  and 
the  said  Richard  Fen,  after  having  been  previously  informed  by  roe  of 
the  charge  made  against  him,  and  that  he  was  at  liberty  to  refuse  to  an- 
swer any  question  that  might  be  put  to  him,  hath,  upon  his  examination, 
without  oath  before  me,  the  said  justice,  in  regard  to  the  said  offence, 
confessed  that  he,  the  said  Richard  Fen,  was  guilty  of  committing  the 
said  oflence.  You,  the  said  keeper,  are  therefore  hereby  required  to  re- 
ceive the  said  Richard  Fen  into  your  custody,  in  the  said  jail,  and  him 
there  safely  keep  until  he  shall  be  discharged  by  due  course  of  law. 
[Conclude  as  in  the  general  formy  ante,  G28.] 

Commitment  to  detain  an  offender  already  in  jail,  for  another  offence. 

Saratoga  Countv,  ss  :  Ransom  Cook,  Esquire,  a  justice  of  the  peace 
of  the  said  county,  to  the  keeper  of  the  common  jail  of  said  county. 
Greeting  : 

You  are  hereby  required  to  detain  in  your  custody  in  the  said  com- 
mon jail,  the  body  of  Richard  Fen,  now  in  your  custody  there :  he  being 
further  charged  before  me,  upon  the  oath  of  James  Den,  for  that  [insert 
the  statement  of  the  offence.]  Him,  therefore,  safely  keep  in  your  custody 
until  he  shall  be  discharged  by  due  course  of  law.  [Condmde  as  in 
No.  28.] 
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(  No.  24.  ) 

WARRANT  TO  DISCHARGE  PRISONER  FROM   CUSTODY,  WHO  HAS  OIVEIf  BAIL 
SINCE  niS  COMMITMENT. 

[Seo  anto,  504.] 

Saratoga  County,  ss  :  To  the  keeper  of  the  common  jail  ofsaid  county. 

Richard  Fen,  now  in  your  custody  in  the  said  jail  by  virtue  of  a  war- 
rant, of  commitment  signed  by  me,  (  or  "  6y  John  B.  Gilbert^  Esq.  ajus^ 

tice  of  t/ie  peace  of  the  said  county D  dated  the  day  of ,  1840, 

fur  having  feloniously  and  bui^glariously  set  fire  to  and  burned  the  dwell- 
ing house  of  one  James-  Den,  {describe  the  offence  briefly)  having  given 
bail  before  me  to  appear  and  answer  for  said  offence  at  the  next  criminal 
court  having  cognizance  thereof:  you  are  hereby  required  forthwith  to 
discharge  the  said  Richard  Fen  from  your  custody  in  said  jail,  unless  he 
be  detained  by  you  therein  for  some  other  cause. 

tfiven  under  my  hand  and  seal,  this day  of ,  1840. 

R.  Cook,        [l.  s.] 
Justice  of  the  Peace,  (or  *'  Supreme  Court  Commissioner!^  4^.) 


(  No.  25. ) 

imCOGNIZANCE,  TO  BE  TAKEN  ON   ADMITTING  PRISONER  TO  BAIL. 

[See  ante,  504.] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  this day  of , 

1840,  Richard  Fen,  of  the  town  of  Wilton,in  said  county,and  John  Doe  and 
Richard  Roe,  of  the  town  of  Day,  in  said  county,  personally  come  before 
me,  Ransom  Cook,  Esquire,  a  justice  of  the  peace  of  the  said  county,  and 
severally  and  respectively  acknowledge  themselves  to  be  indebted  to  the 
people  of  the  state  of  New- York,  in  manner  and  form  following,  that  is  to 

say,  the  said  Richard  Fen  in  the  sum  of dollars,  and  the  said  John  Doe 

and  Richard  Roe  in  the  sum  of dollars  each,  to  be  levied  of  their 

respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
people  if  the  said  Richard  Fen  shall  make  default  in  the  condition  folbwing : 

TFAerea^,  the  said  Richard  Fen  was  charged,  before  Ransom  Cook, 

Esquire,  one  of  the  justices  of  the  peace  of  the  said  county,  on  the 

day  of 9  upon  the  oath  of  James  Den,  for  thai  on,  &e.  at,  &c«  (tnser^ 

tiestutemietUofthe4iffiBnoeasomtamedin  the  complaint  and  warrant :)' 
and  whereas  the  said  Richard  Fen  having  been  regularly  brougbt  before  ^ 
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the  said  justice  to  answer  to  said  charge ;  and  it  appearing  to  the  said 
justice,  from  an  examination  of  the  said  James  Den  (**  and  other^)  on 
oath,  in  the  presence  of  the  said  Richard  Fen,  in  regard  to  the  offence 
thus  charged,  and  from  an  examination  of  the  said  Richard  Fen  without 
oath  in  relation  thereto*— he  having  been  by  the  said  justice  previously  in- 
formed  of  the  charge  made  against  him,  and  that  he  was  at  Hberty  to  re- 
fuse to  answer  any  question  that  might  be  put  to  him — and  he  having 
been  allowed  a  reasonable  time  to  send  for  and  advise  with  counsel — and 
from  an  examination  of  the  whole  matter,  that  the  said  offence  had  been 
committed,  and  that  there  was  probable  cause  to  believe  the  said  Richard 
Fen  to  be  guilty  thereof,  the  said  justice  did  thereupon  order  the  said 

Richard  Fen  to  enter  into  a  recognizance,  himself  in  the  sum  of 

dollars,  with  two  sureties  in  the  sum  of dollars  each,  for  his  appear- 

ance  at  the  next  court  of  general  sessions  of  the  peace  (or,  ^  Mfer  and  Ur^ 
miner^)  to  be  held  in  and  for  said  county,  to  answer  to  an  indictment  to 
be  preferred  against  him  for  the  said  offence,  and  to  do  further  and  re- 
ceive what  should  by  the  said  court  be  then  and  there  enjoined  upon  him, 
and  not  to  depart  the  said  court  without  leave :  Now  therefore,  the  con- 
dition of  this  recognizance  is  such,  that  if  the  said  Richard  Fen  shall  per- 
sonally be  and  appear  at  the  next  court  of  general  sessions  of  the  peace, 
(or,  *' at  the  next  court  of  oyer  and  terminer  and  jail  delivery*^)  lobe 
held  in  and  for  the  said  county  of  Saratoga,  then  and  there  lo  answer  to 
an  indictment  to  be  preferred  against  him  for  the  offence  above  mention* 
ed  and  set  furth,  and  to  do  further  and  receive  what  shall,  by  the  said 
court,  be  then  and  there  enjoined  upon  him,  and  shall  not  depart  the  said 
court  without  leave  ;  then  this  recognizance  to  be  void  and  of  no  effect ; 
otherwise  to  remain  in  full  force  and  virtue.(a) 

Richard  Feu, 
John  Doe, 

Richard  Roe* 
Taken,  subscribed  and  acknowledged,  the  day  > 
and  year  first  above  written,  before  me,      ) 

R.  Cook,  Justice  of  the  Peace. 

Recognizance  by  two  prisoners  on  being  admitted  to  bail  before  two  ju$^ 

tices. 

Saratoga  Countt,  ss  :   Be  it  remembered,  that  on  this day  of 

•—  1840,  Richard  Fen  and  John  Styles,  of  the  town  of  Saratoga  Springs 


(a)  This  recognizance  has  been  made  rather  longer  than  the  forms  commonlr 
used ;  for  the  reason  that  it  teems  necessary  rach  a  recognizance  should  state,  in 
substance,  all  the  proceediigs  which  go  to  ahow  the  authority  of  the  justice  to  take 
it    &e  ami;  605. 
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in  taid  eooaty,  John  Doe,  of  the  town  of  Edinbargh,  in  mid  ooonty,  and 
Ricbard  Roe,  of  the  town  c^Gahray,  in  said  county,  penonally  came  be^ 
fere  us.  Ransom  Cook  and  Sidney  J.  Cowen,  two  of  the  justices  of  the 
peace  of  the  said  county,  and  severally  and  respectively  ackuowledge 
themselves  to  be  indebted  to  the  people  of  the  state  of  New-York,  in 
manner  iblk>wing,  that  is  to  say,  the  said  Richard  Fen  and  John  Styles  in 

the  sum  of dollars  each,  and  the  said  John  Doe  and  Richard  Roe  in 

the  sum  of dollars  each,  to  be  respectively  levied  of  their  several  and 

respective  goods  and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
people,  if  default  shall  be  made  in  the  condition  following: 
The  condition,  Iconcltide  as  in  the  last  form  substantially,'] 

Recognizance  to  be  taken  where  the  defendant  is  an  infant  or  married 

woman, 

Saratoga  County,  ss  :   Be  it  remembered,  that  on  this day  of 

1840,  John  Doe,  of  the  town  of  Waterford,  in  said  county,  and 

Richard  Roe,  of  the  same  place,  personally  came  before  me,  Ransom 
Cook,  a  justice  of  the  peace  of  the  said  county,  and  severally  and  respec- 
tively acknowledged  themselves  to  be  indebted  to  the  people  of  the  state 

of  New- York,  in  the  sum  of dollars  to  be  levied  of  their  respective 

goods  and  chattels,  lands  and  tenements,  if  default  shall  be  made  in  the 
condition  following : 

The  condition  of  this  recognizance  is  such  that  if  J.  8.  who  is  an  in- 
fant, under  the  age  of  twenty-one  years,  [or, ''  a  married  woman!^  shall, 
{conclude  as  in  No.  25.] 


(No.  26.) 

DEPUTATION  BY  BAIL  TO  TAXB  PBHf CIPAL. 

[See  tnte,  506.] 

Know  all  men  by  these  presents,  that  we,  John  Doe  and  Richard 
Roe,  of  the  town  of  Day,  in  the  county  of  Saratoga,  being  the  same  John 
Doe  and  Richard  Roe  in  the  within  (or  *"  annexed^)  copy  of  recognizance 
named  and  mentioned  have  deputed,  authorized,  and  empowered,  and 
by  these  presents,  do  depute,  authorize,  and  empower,  in  our  place  and 
stead  and  in  our  behalf,  Lyman  Curtis,  of  the  town  of  Hadley,  in  sakl 
coonty,  to  take,  arrest,  sieze,  and  surrender  to  the  sheriff  of  said  county 
of  Saratoga,  Richard  Fen  in  the  within  (or  *'  annexed^)  copy  of  recogni- 
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zance  naped,  in  exoneration  of  onr  liability  upon  laid  recognizance  as 
sureties  for  the  appearance  of  the  said  Richard  Fen  at  the  court  therein 
mentioned  to  answer  to  an  indictment  for  the  oflfence  therein  specified  ; 
and  to  employ  such  assistants  as  may  be  necessary  to  effect  such  pur- 
pose. 

In  witness  whereof  we  have  hereunto  set  our  hands  this day  of 

1840. 

John  Dob, 
Richard  Rob. 


(  No-  27-  ) 

ACKHOWLBDOXBIIT  OF  SATISFACTION  BY  COMPLAINANT  FOB  INJUBT  COM- 
PLAINED OF. 

[See  ante,  508.] 

Saratoga  Countt,  ss  :  I  hereby  acknowledge  to  hare  received  of 
Richard  Fen. one  dollar  in  full  satisfaction  for  the  injury  and  damage  done 
to  me  by  the  said  Richard  Fen  on  the  — —  day  of  ^— .  by  assaulting 
and  beating  me ;  and  for  which  offence  complaint  on  oath  was  made  by 
kne  before  Ransom  Cook,  Esquire,  a  justice  of  the  peace  of  said  county, 

on  the day  of 1840.    And  I  pray  that  no  further  proceedings 

be  had  thereupon  against  the  said  Richard  Fen. 

Jambs  Dbn. 

(No.  28.) 

OBDEB  DISCHABOOfO  BBCOGNIZANCB  OF  OFFBNDBB,  ON   8BTTLBMBNT   OF 

THE  CASB. 

[See  ante,  508.] 

Sabatoga  County,  ss  :  James  Den,  the  within  named  complainant, 
having  appeared  before  me,  Ransom  Cook,  the  justice  within  named  and 
acknowledged,  in  writing,  that  he  had  received  full  satisfaction  of  the 
said  Richard  Fen  for  the  injury  and  damage  within  complained  of,  and 
prayed  that  no  further  proceedings  be  had  thereupon  against  the  said 
Richard  Fen,  I  do  hereby  order  this  recognizance  to  be  discharged. 

Given  under  my  hand  this  —  day  of  — —  1840. 

R*  CooKt  Justice  of  the  Peace. 

NoTB.    This  coder  may  also  be  endorsed  upon  the  recognizance  of 
the  witnesses. 
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WAREART  TO  DUCHABOB  FBI80NBR  FKOM  CU8TODT9  OH  THB  SBTTLEMEinP 

OF  THB  CASB. 

[Sm  ante,  508.] 

Saratoga  County,  ss  :  To  the  keeper  of  the  common  jail  of  nid 
county. 

James  Den,  upon  whose  oath  Richard  Fen  was  charged  before  me. 

Ransom  Cook,  a  justice  of  the  peace  of  said  county,  on  the day  of 

1840,  with  having  assaulted  and  beaten  the  said  James  Den ;  and 

for  the  committing  of  which  offence  the  said  Richard  Fen  was  commit- 

ted  to  your  custody  by  my  warrant  dated  the day  of—  having 

appeared  before  me,  the  said  justice,  and  acknowledged,  in  writing,  that 
he  had  received  full  satisfaction  of  the  said  Richard  Fen  for  the  injury 
and  damage  by  him  complained  of;  and  having  prayed  that  no  further 
proceedings  be  had  thereupon  against  the  said  Richard  Fen,  you  are 
hereby  required,  on  the  receipt  hereof,  to  discharge  the  said  Richard  Fen 
from  your  custody  in  the  said  jail,  unless  he  be  detained  by  you  therein 
for  some  other  cause  than  that  expressed  in  my  said  warrant. 

Given  under  my  hand  and  seal  this day  of 1840. 

R.  Cook,  [l.  s.] 

Justice  of  the  Peace^ 

Warrant  to  discharge  from  custody,  on  the  settlement  of  a  criminal 
case^  a  untness  who  had  been  committed  for  refusing  to  enter  into  a  re- 
cognizance, with  or  without  sureties,  for  his  appearance, 

Saratoga  County,  ss  :  To  the  keeper  of  the  common  jail  of  said 
county. 

Whereas,  John  Doe  was  committed  to  your  custody  by  my  warrant 
dated  the day  of for  neglecting  and  refusing,  on  being  requir- 
ed by  me,  to  enter  into  a  recognizance  ("  xcUh  one  sufficient  surety^)  for 
his  personal  appearance  at  the  next  court  of  general  sessions  of  the  peace 
(or,  **  oyer  and  terminer  and  jail  deliven/*)  to  be  held  in  and  for  said 
county  of  Saratoga,  to  give  evidence  on  behalf  lof  the  people  against 
Richajxl  Fen,  charged  on  the  oath  of  James  Den  before  me,  the  said 
justice,  with  having  assaulted  and  beaten  the  said  James  Den  ;  it  appear- 
ing to  me,  from  the  examination  of  the  said  John  Doe  taken  on  oath  be- 
fore me,  that  he  was  a  material  witness  in  behalf  of  the  people  against 
the  said  Richard  Fen,  in  regard  to  the  said  offence :  And  whereas,  since 
the  commitment  of  the  said  John  Doe  to  your  custody  as  aforesaid  the 
said  James  Den  has  appeared  before  me,  the  said  justice,  and  acknowl- 
edged, in  writing,  that  he  has  received  fall  satisfaction  of  the  said  Rich- 
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ard  Fen  for  the  injury  and  damage  charged  on  oath  to  hare  been  done 
by  hun,  as  aforesaid,  and  has  prayed  that  no  farmer  proceedhigs  be  bad 
thereupon  against  the  said  Richard  Fen : 

You  are  therefore  hereby  required,  on  the  receipt  hereof,  to  discharge 
the  said  Richard  Fen  from  your  custody  in  the  said  jail,  unless  he  be  de- 
tained by  you  therein  for  some  other  cause  than  that  expressed  in  my 
said  warrant 

Given  under  my  hand  and  seal  the day  of  1840. 

I  R.  Cook,  [i<.  s.] 

Justice  of  the  Peace. 


(  No.  29.  ) 

RXCORD  OF  CONVICTION   OF  ▲  VAGRANT. 

[See  Ante,  510.] 

Saratoga  County,  ss:  Be  it  i^membered,  that  on  this  —  day  of — 
1840,  George  C.  Loomis,  a  constable  of  the  town  of  Saratoga  Springs^ 
in  said  county,  did  bring  before  me,  Sidney  J.  Cowen,  a  justice  of  the 
peace  of  the  said  (own,  one  John  Styles,  and  did  complain  unto  me  and 
give  me  to  be  informed,  that  on  this  present  day,  at  the  said  town  of  Sa- 
ratoga Springs,  the  said  John  Styles  being  an  idle  person,  and  not 
having  any  visible  means  to  maintain  himself,  Kves  without  employ- 
ment, (or,  ^*  wanders  abroad^  and  lodges  in  taverns^  groceries,  beer^ 
houses,  out'housesy  market-places,  sheds,  or  hams,  or  in  the  open  air,  with* 
out  giving  a  good  account  of  himself,^  or,  '^  wanders  abroad,  begging,^ 
or,  *^goes  about  from  door  to  door,  to  beg  and  receive  alms,**  4^.,)  and  it 
a  vagrant  within  the  intent  and  meaning  of  the  statute.  Which  com- 
plaint and  information  being  heard  by  me,  I,  the  said  justice,  on  the  day 
and  year  aforesaid,  at  the  town  aforesaid,  upon  the  exapiinatioB  of  the 
said  John  Styles,  and  upon  competent  testimony  now  before  me  had  and 
given,  (or,  "  upon  the  examination  of  the  said  John  Styles,  and  by  his 
confession  now  before  me  had  and  made!*)  being  satisfied  that  the  said 
charge  and  accusation  are  in  all  respects  just  and  true,  and  that  the  aaid 
John  Styles  is  a  vagrant  within  the  description  of  the  statute  in  such  case 
made  and  provided,  do  therefore  convict  the  said  John  Styles  of  beii^ 
such  vagrant.  And  it  appearing  to  me  that  the  said  John  Styles  is  not 
a  notorious  offender,  and  that  he  is  a  proper  object  for  relief,  I  adjudge 
and  determine  that  said  John  be  committed  to  the  county  poor-house  of 
said  county  (or,  ^  the  alms-hotise  or  poor-house  of  the  said  town,")  for  the 
temiof  forty  days,  there  to  be  keptiU  hard  labor;  (or^^'itqppearistgtome 
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thai  said  John  is  an  impraper person  to  be  sent  to  ths poor-house^  Ida  ad" 
judge  and  determine  that  said  Mn  Styles  be  committed  to  the  common 
jail  of  said  county^  [or  the  bridewell  or  house  of  correction,]  for  the  term 
of  thirty  days,  and  to  be  kept  for  the  first  fifteen  days  of  said  term  on 
bread  and  water  onlyJ] 

In  witness  whereof,  I  bare  hereunto  set  my  hand  and  seal  this  -— 
day  of 1840. 

S.  J.  COWEN,  [l.  8.] 

Justice  of  the  Peace. 

Note. — ^In  addition  to  the  method  of  bringing  a  vagrant  before  a  jus- 
tice above  indicated,  viz :  by  a  constable  or  other  peace  officer,  upon  the 
request  of  any  person,  and  for  which  no  process  is  necessary,  the  offen- 
der may  also,  whenever  it  is  considered  desirable,  be  proceeded  against 
by  complaint  and  warrant,  as  in  the  forms  following : 

Complaint. 
To  Sidney  J.  Cowen,  Esquire,  one  of  the  justices  of  the  peace  in  and 
for  the  county  of  Saratoga : 

James  Den,  of  the  town  of  Saratoga  Springs,  m  said  county,  upon  bis 
oath,  complains  that  John  Styles,  at  present  in  said  town,  is  an  idle  per- 
son, not  havipg  visible  means  to  maintain  himself,  and  living  without  ekn- 
f>loyment,  and  is,  as  this  deponent  believes,  a  vagrant,  within  the  intent 
and  meaning  of  the  statute,  in  such  case  made  and  provided. 

Jaxbs  Dbv. 

Subscribed  and  sworn  this day  ) 

of 1840,  before  me,  \ 

S.  J«  CowEN,  Justice  of  the  Peace. 

Warrant  to  en-rest  vagrant. 

Saratoga  Comrrr,  ss :  To  any  constable  of  the  saM  county,  Gbxbt- 
iNo: 

Whereas,  James  Den,  of  the  town  of  Saratoga  Springs,  in  said  coun- 
ty, has  this  day  made  complaint,  on  oath,  before  me,  Sidney  J.  Cowen, 
one  of  the  justices  of  the  peace  of  the  said  county,  that  John  Styles  [tn- 
sert  the  complaint.']  You  are  therefore  commanded  forthwith  to  take 
the  said  John  Styles  and  bring  him  before  me  the  said  justice,  at  my  of- 
fice in  the  town  of  Saratoga  Sprmgs,  in  said  county,  to  answer  to  said 
complaint,  and  to  be  otherwise  dealt  with  in  the  premises  as  the  law  re- 
quires.   Hereof  fail  not. 

Given  under  my  hand  at  the  town  of  Saratoga  Springs,  in  said  county, 

this  — ^  day  of 1840. 

S.  J.  Cowxii,  Justice  of  the  Peace. 
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(No.  80.  ) 

WARRANT  OF  COMMITMENT  OF  VAGRANT  TO  THE  COMMON  JAIL. 

^  [See  ante,  510.] 

Saratoga  Countit,  6s  ;  To  any  constable  of  the  said  county,  and  to 
the  keeper  of  the  common  jail  of  the  said  county,  Greeting  : 

Whereas,  John  Styles  has  been  this  day  duly  convicted  before  me, 
Sidney  J.  Cowen,  a  justice  of  the  peace  of  the  town  of  Saratoga  Springs, 
in  said  county,  of  being  a  vagrant,  for  that  he  the  said  John  Styles  being 
an  idle  person,  and  not  having  visible  means  to  maintain  himself,  lives 
without  employment ;  (reciting  the  charge  in  the  record  of  conviction,) 
and  inasmuch  as  it  appeared  to  me  that  the  said  John  Styles  was  an  im- 
proper  person  to  be  sent  to  the  poor-house,  I  did  upon  such  conviction, 
adjudge  and  determine  that  the  said  John  Styles  be  committed  to  the 
common  jail  of  said  county  for  the  term  of  forty  days,  to  be  kept  for  the 
first  fifteen  days  of  said  term  on  bread  and  water  only.  These  are 
therefore  to  command  you  the  said  constable  forthwith  to  convey  and 
deliver  the  said  John  Styles  into  the  custody  of  the  said  keeper ;  and  you 
the  said  keeper  are  hereby  commanded  to  receive  the  said  John  Styles 
into  your  custody  in  the  said  jail,  and  him  there  safely  keep  for  the  said 
term  of  thirty  days,  and  to  keep  him  for  the  first  fifteen  days  of  said  term 
on  bread  and  water  only. 

Given  under  my  hand  the day  of 1840. 

S.  J.  Cowen,  Justice  of  the  Peace* 

WARRANT  OF   COBIMITMENT  OF  A   VAGRANT  TO   THE   POOR-HOUSE. 

Saratoga  County,  ss  :  To  any  constable  of  said  county,  and  to  the 
keeper  of  the  county  poor-house  of  said  county.  Greeting  : 

[Commence  as  in  above  formJ]  as  it  appeared  to  me  that  the  said  Joha 
Styles  was  not  a  notorious  offender,  and  was  a  proper  subject  of  relief; 
I  did,  upon  such  conviction,  adjudge  and  determine  that  the  said  Joha 
Styles  be  committed  to  the  county  poor-house  of  said  county,  there  to  be 
kept  at  hard  labor  for  the  term  of  forty  days.  These  are  therefore  to 
command  you  the  said  constable  forthwith  to  convey  and  deliver  the  said 
John  Styles  into  the  custody  of  the  said  keeper.  And  you  the  said  keeper 
are  hereby  commanded  to  receive  the  said  John  Styles  into  your  custody 
in  the  said  poor-house,  and  him  there  safely  keep  for  the  said  term  of 
forty  days,  at  hard  labor.    [Conclude  as  in  lastformJ] 
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(  No.  31.  ) 

VrAHBAXT  TO  COBCMTT  A  CHILD  FOUND  BEGOmO,  SlC.  VO  THE  POOR-HOUSE. 

[See  ante,  511 ;  1 R.  S.  631,  §  4.] 

Saratoga  Couktt,  ss  :  To  aoy  constable  of  ssid  coantyi  and  to  the 
keeper  of  the  county  poor-house  of  said  county.  Greeting  : 

Whereas  complaint  has  this  day  been  made  and  the  proof  thereof  given 
to  me,  Sidney  J.  Cowen,  one  of  the  justices  of  the  peace  of  said  county, 
that  a  certain  child  of  the  name  of  L.  M.  has  been  found  in  the  town  of 
Saratoga  Springs,  in  said  county,  begging  for  akns,  (or,  **  soliciting  char* 
iiyfrom  door  to  door!*  or,  ^'tn  the  streets^  highways^  and  public  places!*) 
These  are  therefore  to  command  you  the  said  constable,  forthwith  to 
convey  and  deliver  the  said  L.  M.  into  the  custody  of  the  said  keeper, 
of  the  said  poor-house.  And  yon  the  said  keeper  are  hereby  commanded 
to  receive  the  said  L.  M.  ioto  your  custody  in  the  said  poor-house,  there 
to  be  detained,  kept,  employed  and  instructed  in  such  useful  labor  as  the 
said  L.  M.  shall  be  able  to  perform,  until  dischai^ed  therefrom  by  the 
county  superintendents  of  the  poor,  or  bound  out  as  an  apprentice  by  them. 

Given  under  my  hand  at  the  town  of  Saratoga  Springs,  in  said  countyf 

the day  of ,  1840. 

S.  J.  CowEN,  Justice  of  the  Peace. 


(  No.  32.  ) 

RECORD  OF  CONVICTION  OF  A  VAGRANT  IN  THE  CITY  OF  NEW-YORK. 

The  form  of  this  record  will  be  substantially  the  same  as  that  already 
given.    See  No.  29,  ante,  036. 


(  No.  33.  ) 

AGRANTIN 

See  the  forms,  No.  30,  &c.  ante,  638. 
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(  No.  84.  ) 

WARRANT  TO  COlOftT  INTOXICATED  PERSONS  IN  TSE   CtTT  OP  NEW-TORX9 

TO  JAIL. 

[8m  ante*  512.] 

City  and  County  of  New-York,  ss  :  To  any  constable  of  the  said 
city  and  county,  and  to  the  keeper  of  the  common  jail  of  the  said  city 
and  county,  Greeting  : 

Whereas  complaint  has  this  day  been  made  before  me,  John  Clark,  one 
of  the  aldermen,  [or,  ^  special juBtice$^']  &c.  of  said  city,that  on  this  present 
day,  in  the  9th  ward  of  said  city,  John  Styles  was  there  intoxicated  under 
such  circumstances  as  to  amount  to  a  violation  of  public  decency ;  and 
whereas  I  the  said  alderman,  having  caused  the  said  John  Styles  to  be 
brought  before  me,  and  being  satisfied  from  an  examination  of  the  said 
John  Styles  and  upon  competent  testimony  given  before  me,  that  the  said 
charge  is  true,  and  that  the  said  John  Styles  was  intoxicated  in  the  0th 
ward  of  said  city  as  charged  against  him,  under  such  circumstances  as 
to  amount  to  a  violation  of  public  decency ;  I  did  therefore  convict  the 
said  John  Styles  of  the  said  offence,  and  did  order,  adjudge,  and  deter- 
mine that  the  said  John  Styles  should  be  fined  the  sum  of  five  dollars  for 
committing  said  offence,  and  in  default  of  payment  of  said  fine  that  he 
should  be  imprisoned  in  the  common  jail  of  said  city  and  county  for  five 
days,  or  until  such  fine  should  be  paid  by  him ;  and  whereas  the  said 
John  Styles  has  neglected  to  pay  the  said  fine :  You  the  said  constable 
are  therefore  hereby  commanded  to  take  the  said  John  Styles  and  convey 
i^id  deliver  him  into  the  custody  of  the  keeper  of  the  said  common  jaiL 
And  you  the  said  keeper  are  hereby  commanded  to  receive  the  said  John 
Styles  into  your  custody  in  the  said  common  jail,  and  him  there  safely 
keep  for  the  term  of  five  days,  unless  the  said  John  Styles  shall  sooner 
pay  the  said  fine,  or  be  otherwise  discharged  according  to  law. 

Given  under  my  hand  this day  of ^  1841. 

John  Clark,        [l.  s.] 
Alderman^  (or  "  Special  Justice.*^ 

Complaint  against  a  disorderly  person. 

To  Sidney  J.  Cowen,  Esquire,  one  of  the  Justices  of  the  peace  in  and 
for  the  county  of  Saratoga :  * 

James  Den,  of  the  town  of  Saratoga  Springs,  in  said  county,  upon  his 
oath,  complains  that  Peter  White,  of  said  town,  is  a  disorderly  peraoo, 
within  the  intent  and  meaning  of  the  itatute»  for  that  the  said  Peter 
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White  pretends  to  tell  fprtunes,  and  where  lost  or  stolen  goods  may  be 
found,  [or,  '<  threatens  to  run  away  and  leave  his  wife  and  children  a 
burthen  upon  the  public^  or,  that  the  person  complained  oi^is  a  common 
prostitute!*  &c.  according  to  the  fact.]  He  therefore  prays  that  the  said 
Peter  White  may  be  apprehended  and  proceeded  against  as  a  disorderly 
person.  James  Den. 

Subscribed  and  sworn  before  me,  ( 
this day  of ,  1841.      \ 

S.  J.  CowEN,  Justice  of  the  Peace. 


.    ;  ;    ;  (  No.  35.  ) 

WAJUIUlfT  TO  ARREST  A  DISORDERLY  PERSON. 

[Seo  ante,  513.] 

Saratoga  County,  ss  :  To  any  constable  of  said  county,  Greetino  x 
Whereas  complaint  has  this  day  been  made  by  James  Den,  on  oath, 
before  me,  Sidney  J.  Ck)wen,  Elsquire,  a  justice  of  the  peace  of  the  said 
county,  that  Peter  White,  of  the  town  of  Saratoga  Springs,  in  said  coun- 
ty, is  a  disorderly  person,  within  the  intent  and  meaning  of  the  statute, 
'  for  that  the  said  Peter  White  pretends  to  tell  fortunes,  and  where  lost  or 
stolen  goods  may  be  found,  \insert  the  charge^  whatever  it  is,]  and  there- 
upon the  said  James  Den  prays  that  the  said  Peter  White  may  be  appre- 
hended and  proceeded  against  as  a  disorderly  person.  You  are  there- 
fore commanded  forthwith  to  take  the  said  Peter  White  and  bring  him 
before  me,  at  my  office,  in  the  town  of  Saratoga  Springs,  for  examina- 
tion as  a  disorderly  person,  and  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  the day  of ,  1841. 

S.  J.  CowEN,    [l.  s.] 

Justice  of  the  Peace. 


(  No.  36.  ) 

RECOONIZANCR  FOR  GOOD  BEHAVIOR  BY  A  DISORDERLY  PERSON. 

[See  ante,  513.] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  this day  of 

,  1841,  Peter  White,  of  the  town  of  Saratoga  Springs,  in  said  coun- 

ty,  and  John  Doe  and  Richard  Roe,  both  of  the  same  place,  personally 
come  before  me,  Sidney  J.  Cowen,  a  justice  of  the  peace  of  the  said 
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county,  and  severally  and  respectively  acknowledge  themselvea  to  be 
indebted  to  the  people  of  the  state  of  New-Yoi^,  in  manner  and  form 
following — that  is  to  say,  the  said  Peter  White,  in  the  sum  ef dol- 
lars, and  the  said  John  Doe  and  Richard  Roe,  in  the  sum  of dol- 
lars each,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made  io  the 
condition  following : 

Whereas,  on  the day  of instant,  James  Den  did  make  com- 
plaint, on  oath,  before  the  said  Sidney  J.  Cowen,  a  justice  of  the  peace 
of  the  said  county,  against  Peter  White,  in  which  complaint  the  said 
James  Den  alleges  that  {set  forth  the  complainti  And  the  said  justice 
having,  this  day,  caused  the  said  Peter  White  to  be  brought  before  him 
and  examined  touching  the  offence  in  said  complaint  alleged ;  and  it  ap- 
pearing to  the  said  justice  upon  said  examination  and  by  the  confesdoo 
of  the  said  Peter  White,  [or,  ^'  by  competent  testimony^*']  that  be  was 
guilty  of  the  offence  in  the  said  complaint  alleged,  and  was  a  disorderly 
person,  the  said  justice  did  thereupon  require  him  to  enter  into  a  recog- 
nizance with  two  sufficient  sureties,  himself  in  the  sum  of dolUu^ 

and  such  sureties  in  the  sum  of dollars  each,  for  the  good  behavior 

of  the  sai^  Peter  White,  for  the  space  of  one  year.  Now,  therefore^  the 
condition  of  this  recognizance  is  such,  that  if  the  said  Pqter  White  shall 
be  of  good  behavior  for  the  space  of  one  year  next  ensuing  the  date 
hereof,  then  this  recognizance  to  be  void  and  of  no  eflect :  otherwise  to 

remain  in  full  force  and  virtue. 

Petxr  Whttb, 

John  Dob, 
RicHABD  Roe. 
Subscribed  and  acknowledged  the  day  ) 
and  year  above  written,  before  me,   ) 

S.  J.  CowEN,  Justice  of  the  Peace. 


(  No.  87.  ) 

HECORD  OF   CONVICTION   OF  A.  DISORDBRLT  PERSON. 

[See  ante,  519.] 

Saratoga  County,  ss  :  Be  it  remembered,  that  whereas,  on  the 

day  of instant,  James  Den  made  complaint,  on  oath,  before  me, 

Sidney  J.  Cowen,  a  justice  of  the  peace  of  the  said  county,  against  Pe- 
ter White^  for  that  [set  forth  the  complaint.']  And  whereas,  1,  the  said 
justice,  did  cause  the  said  Peter  White  to  be  brought  before  me,  and  cx- 
aonined  tonclung  the  oiience  in  the  said  complaint  alleged ;  and  it  ap- 
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peariDg  to  me  the  said  justice,  upon  such  examination  and  by  competent 
testimony,  (or,  "  by  the  confession  of  the  said  Peter  before  me  made**) 
that  he  was  guilty  of  the  offence  in  the  said  complaint  alleged,  the  said 
Peter  White  was  therefore  convicted  by  me  the  said  justice  of  being  a 
disorderly  person.  And  whereas,  upon  such  conviction,  the  «aid  Peter 
White  was  required  by  me  the  said  justice  to  enter  into  a  recognizance, 
with  two  sufficient  sureties,  himself  in  the  sum  of— —  dollars,  and  such 

sureties  in  the  sum  of dollars  each,  for  the  good  behavior  of  the 

said  Peter  White  for  the  space  of  one  year.  And  whereas,  the  said  Pe- 
ter White  has  made  default  in  entering  into  such  recognizance,  and  in 
finding  sureties  for  his  good  behavior  as  aforesaid,  I  do  therefore,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  make  up  this 
my  record  of  the  conviction  of  the  said  Peter  White  for  the  offence  afore- 
said, and  do  adjudge  and  determine  that  the  said  Peter  White  be  com- 
mitted to  the  common  jail  of  the  said  county,  there  to  remain  until  such 
sureties  be  found,  or  he  be  discharged  by  due  course  of  law. 

In  witness  Whereof,  I  have  hereunto  set  my  hand  and  seal  this  ■ 
day  of -^—,  1840. 

S.  J.  CoVITBIf,  [l^  8.] 

Justice  of  the  Peace, 


(  No,  38.  ) 

WARR/LNT   TO   COBtMIT   A   DISORDERLY   PERSOM. 

[See  ante,  513,] 

Saratoga  Countv,  ss  :  To  any  constable  of  the  said  county,  and  to 
the  keeper  of  the  common  jail  of  the  said  county. 

Whereas,  Peter  White  has  been  this  day  duly  convicted  before  me, 
Sidney  J.  Cowen,  Esquire,  a  justice  of  the  peace  of  the  said  county,  upon 
the  complaint,  on  oath,  of  James  Den,  and  upon  competent  testimony,  of 
being  a  disorderly  person ;  and  whereas,  upon  such  conviction,  the  said 
Peter  White  was  by  me  required  to  find  two  sufficient  sureties  to  be  re- 
cognized with  the  said  Peter  White,  the  sureties  in  the  sum  of dol- 
lars each,  arid  the  said  Peter  White  in  the  sum  of dollars  for  his 

good  behavior  for  the  space  of  one  year  from  the  time  of  his  conviction 
as  aforesaid ;  and  inasmuch  as  the  said  Peter  White  has  inade  default  in 
finding  such  sureties ;  and  I,  the  said  justice,  having  made  up  and  signed 
a  record  of  such  conviction : 

You,  the  said  constable,%re  therefore  commanded  forthwith  to  con- 
rey  and  deliver  the  said  Peter  White  into  the  custody  of  the  said  keeper. 
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And  you,  the  said  keeper,  are  hereby  required  to  receive  the  «aid  Peter 
White  into  your  custody  in  the  said  common  jail,  and  him  there  safely 
keep  until  he  shall  find  such  sureties  as  aroresaid,  or  until  he  shall  be  dis- 
charged according  to  law. 
Given  under  my  hand,  at  the  town  Saratoga  Springs,  in  said  county, 

the day  of ,  1841. 

S.  J.  CowBN,  [l.  8.] 

Justice  of  the  Peace* 

RECOONIZANCB   BT  A  DISORDBRLT   PERSON   BEFORE  TWO  JUSTICES   AFTER 

HIS   COMBflTMBNT. 

[Soe  ante,  513 ;  1  R.  S.  639,  $  6.} 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  this  — — —  day  of 
,  1841,  Pet^  White,  of  the  town  of  Saratoga  Springs,  in  said  coun- 
ty, and  John  Doe  and  Richard  Roe,  each  of  the  same  place,  personally 
came  before  us,  John  B.  Gilbert  and  Ransom  Cook,  two  of  the  justices 
of  the  peace  of  the  said  county,  and  severally  and  respectively  acknow- 
ledged themselves  to  be  indebted  to  the  people  of  the  state  of  New- York, 

in  manner  following,  that  is  to  say,  the  said  Peter  White  in  the  sum 

dollars,  and  the  said  John  Doe  and  Richard  Roe  in  the  sum  of dol- 
lars each,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  the  said  people,  if  default  shall  be  made  in  the 
condition  following : 

Whereas,  Peter  White  was  on  the day  of 1840,  duly  con- 
victed before  Sidney  J.Cowen,  Esquire,  a  justice  of  the  peace  of  the  said 
county,  of  being  a  disorderly  person,  for  that  {state  the  offence  briefly^  as 
in  Hie  warrant^  and  for  want  of  sureties  for  his  good  behavior,  the  said 
Peter  White  was  committed  to,  and  still  remains  in,  the  common  jail  of 
the  said  county.  Now  therefore,  the  condition  of  this  recognizance  is 
such,  that  if  the  said  Peter  White  should  be  of  good  behavior  for  the 
space  of  one  year  from  the  time  of  the  said  conviction,  then  this  recog- 
nizance shall  be  void  and  of  no  effect :  otherwise  to  remain  in  full  force 
and  virtue. 

Peter  White, 
John  Dob, 
Richard  Ros. 
Subscribed  and  acknowledged  the  day  and 
year  first  above  written,  before  us, 

Jomv  B.  GiiAERT, 
R.  Cook, 

Justices  of  the  Peace. 
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WARRANT   TO    DISCHAROB   A   DISORDERLY  PERSON   ON   HIS   FI^fDING   SURE- 
TIES  AFTER   BEINO   COMMITTED. 

Saratoga  County,  ss  :  John  B.  Gilbert  aod  Ransom  Cook,  two  of  the 
justices  of  the  peace,  of  the  said  county,  to  the  keeper  of  the  common 
jail  of  said  county.  Greeting  : 

Whereas,  Peter  White,  who  was  committed  to  your  custody  as  a  dis- 
orderly person,  by  the  warrant  of  Sidney  J.  Cowen,  Esquu*e,  a  justice 

of  the  peace  of  the  said  county,  on  the day  of for  not  finding 

sureties  for  his  good  behavior,  has  found  such  sureties  before  us,  the  jus- 
tices aforesaid,  you  are  commanded  upon  the  receipt  hereof,  to  discharge 
the  said  Peter  White  out  of  your  custody  in  the  said  jail,  if  detained 
there  for  no  other  cause  than  what  is  specified  in  the  said  warrant ;  and 
for  so  doing,  this  shall  be  your  sufficient  warrant.     Given  under  our 

hands  and  seals  the day  of 1841. 

John  B.  Gilbert,  [l.  s.] 
Ransom  Cook.  [l.  s.] 


(  No.  39. ) 

ciwmitmbnt  of  a  disorderly  person  after  a  recovery  had  before 
a  justice  fdft  a  breach  of  his  recognizance  for  oood  behavior. 

[Sco  ante.  513.J 

Saratoga  County,  ss  :  To  any  constable  of  said  county,  and  to  the 
keeper  of  the  common  jail  of  said  county,  Greetino  : 

Whereas,  on  the day  of a  recognizance  was  entered  into 

before  John  B.  Gilbert,  Esquire,  a  justice  of  the  peace,  of  the  said  county, 
by  Peter  White,  complained  of  on  oath  before  him  as  a  disorderly  per* 
son,  with  two  sureties,  himself  in  the  sum  of  — — dollars  and  the  said  sure- 
ties in  the  sum  of dollars  each,  conditioned  for  the  good  behavior  of  the 

said  Peter  White  for  the  space  of  one  year  ifrom  the  time  of  said  con- 
viction ;  and  whereas  a  recovery  has  this  day  been  had  before  me,  Sidney 
J.  Cowen,  a  justice  of  the  peace  of  the  said  county,  upon  a  suit  brought 

before  me  by  J.  S.  one  of  the  overseers  of  the  poor  of  the  town  of 

in  said  county,  for  a  breach  of  the  said  recognizance,  in  [here  stale  the 
breach.^  These  are  therefore  to  command  you  the  said  constable  forth- 
with, to  convey  and  deliver  the  said  Peter  White  into  the  cuslody  of  the 
said  keeper.  And  you,  the  said  keeper,  are  hereby  required  to  receive 
the  said  Peter  White  into  your  custody  in  the  said  jail,  and  him  there 


Digitized  by 


Google 


0«  APPENDii  OF  FORMS. 

safely  keep  for  the  term  five  [not  to  exceed  six]  calendar  months  or  uotil 
he  be  dischai^ed  according  to  law. 
Given  under  my  hand  the day  of 1841. 

S.  J.  COWBN,      [l.  6.] 

Juiftke  cf  the  Peace. 


(  No.  40.  ) 

RBCOONIX^NCB  F0ROCk>D  BEHAVIOR  BT  mSORDEl^LT  PBRB<nrs  IN  THIS  €ymt 

OP  NBW-TORK. 

[See  ante,  513, 5l4.] 

This  recognizance  should  be  substantially  in  the  same  form  as  No.  3<S 
ante,  641. 


(  No.  41.  ) 

RECOGNIZANCE   FOR   GOOD  BEHAVIOR  IN  THE   CITY   OF  NEW-YORKy  TO  BK 
TAKEN    IN   ADDITION  TO  A  RECOGNIZANCE  TO  APPBAR  AT  THE   OXNERAI* 

SESSIONS. 

[Se9  ante,  514.]    , 

Cfty  and  County  of  New- York,  ss:  Be  it  remembered,  that  oq 

this day  of Peter  While,  John  Doe  and  Richard  Roe,  all  of 

said  city,  personally  come  before  me,  John  Clark,  Esqun^,  one  of  the  spe- 
cial justices  of  said  city,  and  severally  and  respectively  acknowledge 
themselves  to  be  indebted  to  the  people  of  the  state  of  New-York,  in 
manner  and  form  foltowing,  that  is  to  say,  the  said  Peter  \^Tiiie,  in  the 

sum  of dollars,  and  the  said  John  Doe  and  Richard  Roe,  in  the  sum 

of dollars  each,  to  be  levied  of  their  respective  goods  and  chattels, 

lands  and  tenements  to  the  use  of  the  said  people,  if  default  shall  be  made 
in  the  condition  following : 

Whereas,  the  said  Peter  White,  has  been  this  day  charged  in  writing 
and  on  oath,  by  James  Den,  before  me,  the  said  special  justice,  for  that 
(here  insert  the  sUOement  of  the  offence  as  m  the  complaint,)  and  surety 
of  the  peace  has  been  demanded  of  the  taid  Peter  White,  by  the  said 
Jamef  Den ;  and  whereas,  it  appeared  to  me  from  the  examination  on 
oath  of  the  said  James  Den  and  other  witnesses,  that  there  was  just 
cause  to  fear  the  commission  of  the  said  offence  by  the  said  Peter,  I  did 
cause  hitn  to  bo  brought  before  me,  and  did  then  and  there  require  him 
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to  enter  into  ^  recognizancoji  mih  two  sureties  himself  in  the  sum  of  •*—*-* 
dollarsy  and  the  said  sureties,  in  the  sum  of  — < —  dollars  ea^ji*  for  bis  ap- 
pearance at  the  next  court  of  general  sessions  of  the  peacQ»  to  be  held  in 
said  county,  and  not  to  depart,  the  same  without  I^ave ;  and  in  the  mean- 
time to  keep  the  peac^  tow^^  the  people  of  this  state,  and  particularly 
towards  the  said  Js^es  Den ;  and  whereas,  in  addition  to  the  said  re- 
cognizance, I,  the  said  justice,  did  thereupon  require  the  said  Peter  White 
to  enter  into  a  recognizance  with  two  sufficient  sureties,  himself  in  the 

sum  of dollars,  and  the  said  sureties  in  the  sum  of dollars 

each,  conditioned  that  the  said  Peter  White  shotild  keep  the  peace  to 
the  people  of  this  state,  and  particularly  to  the  said  James  Den,  for  the 

term  of  twelve  months.    Now  therefore 

The  condition  of  this  obligation  is  such,  that  if  the  above  named  Peter 
White  shall  keep  the  peace  to  the  people  of  this  state  and  particularly 
towards  James  Den  for  the  term  of  twelve  months  from  the  date  hereof, 
then  this  reoQgnizaiice  to.be  void :  otherwise  to  remain  in  force. 

PbTBR  WUiTJfi, 

John  Dob, 
RicHAKD  Roe. 
Subscribed  and  acknowledged  the  day  ) 
and  year  above  written,  before  me.     ) 

John  CiiARk,  Special  Justice. 


(  No.  42.  ) 

WARRANT  OF    COHMITMnefr  FOR  DEFAULT  IN  ENTERINO  INTO  THE  ABOV|5 
RECOGNIZANCE,  (Na  41.) 

[See»iUQ,5U.] 

Crrv  AND  County  of  New-York,  ss:  To  any  constable  of  the  said 
city  and  county,  and  to  the  keeper  of  the  common  jail  of  the  said  city 
and  county,  Grebtino  : 

Whereas,  [continue  a*  in  the  lastformfrom  the  vx>rd  **whereai*  to  the 
word$  ^  now  therefortf*  at  ike  end  of  the  recital — then  proceed  <u  follows  .*] 
And  whereas,  the  said  Peter  White  has  made  default  in  giving  sach  last 
mentioned  recognizance  with  such  sureties  as  aforesaid,  although  notified 
and  required  by  me  so  to  do^  These  are  therefore  to  command  you,  the 
said  constable,  forthwith  to  convey  and  deliver  the  body  of  the  said  Pe- 
ter White  into  the  custody  of  the  said  keeper.  And  you,  the  said  keeper, 
are  hereby  required  to  receive  the  said  Peter  White  into  your  custody 
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in  the  said  jail,  and  him  there  safely  keep  until  he  shall  enter  into  f  uch 
last  mentioned  recognizance,  with  such  sureties  as  aforesaid,  or  until  he 
shall  be  discharged  accordingto  law. 

Given  under  my  hand  the  — *-  day  of 1840. 

John  Cl^kk,  [l.  s.] 

Special  Justice. 


(  Nos.  48,  44.  ) 

RECORD  OF  COXVICTION  AUD  COBCBOTMENT  FOR  DISORDERLY  CONDUCT  IN 
RIDING  OR  DRIVING  HORSES  AT  TOO  GREAT  SPEED,  IN  THE  CITT  OF  NEW- 
YORK. 

[See  ante,  514.] 

The  forms  already  given,  for  disorderly  conduct  in  general,  can  easily 
be  adapted  to  this  case,  by  slight  alterations.  See  Nos.  37  and  38, 
ante,  642,  643. 


(  No.  45.  ) 

WARRANT  TO  ARREST  PERSONS  ENGAGED  IN  RACING  ANIMALS,  ON  THiB  JTUS* 
TICb's  own  VIEW,  OR  UPON  EVIDENCE. 

(See  ante,  517,  518.] 

Saratoga  County,  ss  :  To  any  constable  of  the  said  county,  Greet- 
ing: 

These  are  to  command  you  forthwith,  to  take  Richard  Fen  and  John 
Doe,  who  are  charged  by  me,  Sidney  J.  Cowen,  Esquire,  a  justice  of  the 
peace  of  the  said  county,  upon  my  own  view,  (or,  **  charged  upon  the 
oath  of  James  Den  before  me,  Sidney  J.  Cowen^  Esquire^  a  justice  of  the 
peace  of  said  county^^)  with  being,  on  this  present  day,  at  the  town  of 
Saratoga  Springs,  in  said  county,  engaged  and  concerned  with  each  oth- 
er and  with  divers  other  people  in  running  and  racing,  and  causing  to  be 
run  and  raced,  certain  horses,  there,  for  a  bet  or  stakes  in  money,  contrary 
to  the  provisions  of  law,  and  to  the  common  nuisance  of  the  public. 

You  are  therefore  commanded  forthwith  to  take  the  said  Richard  Fen 
and  John  Doe  and  bring  them  before  me,  the  said  justice,  at  my  office 
in  the  town  of  Saratoga  Springs,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  the day  of 1841. 

Sidney  J.  Cowen,  Justice  qfthe  Peace. 
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(  No.  46.  ) 

COONIZANCB  lOH  OOOB  BEHAVIOR  AND  FOB  APPBABAHGB  AT  GOUBT,  BT 
A  ?BR801f  BNOACFED  IN  RACINO. 

[See  ante,  518.] 

Saratoga  County,  as :  Be  it  remembered,  that  on  this  — *—  day  of 

1840,  Richard  Fen,  John  Doe,  and  Richard  Roe,  all  of  the  town  of 

Greenfield,  in  said  county,  personally  came  before  me,  Sidney  J.  Cowen, 
a  justice  of  the  peace  of  said  county,  and  severally  and  respectively 
acknowledged  themselves  to  be  indebted  to  the  people  of  the  state  of  New- 
York,  in  manner  and  form  following,  that  is  to  say,  the  said  Richard  Fen 

and  John  Doe  in  the  sum  of dollars  each,  and  the  said  Richard  Roe 

in  the  sum  of- dollars,  to  be  levied  of  their  respective  goods  and 

chattels,  lands  and  tenements,  to  the  use  of  the  said  people,  if  default 
shall  be  made  in  the  condition  following : 

Whereas,  the  said  Richard  Fen  and  John  Doe  have  been  this  day 
charged  by  me,  the  said  justice,  upon  my  own  view,  (or,  **  charged  upon 
the  oath  of  James  Den  before  me,  the  said  justice^**)  with  having  [insert 
the  charge  of  committing  the  offence  as  in  the  tvarrant.]  And  whereas, 
I,  the  said  justice,  did  thereupon  cause  the  said  Richard  Fen  and  John 
Doe  to  be  brought  before  me  to  be  dealt  with  according  to  law ;  and 
whereas,  I  did  thereupon  require  the  said  Richard  Fen  and  John  Doe  to 

enter  into  a  recognizance  in  the  sum  of dollars  each,  with  one  sure* 

ty  in  the  sum  of dollars  for  the  appearance  of  the  said  Richard  Fen 

and  John  Doe  at  the  next  court  of  general  sessions  of  the  peace  to  be 
held  in  said  county,  to  answer  to  an  indictment  to  be  preferred  against 
them  for  the  offence  above  mentioned  ;  and  that  in  the  meantime  they 
sliould  be  of  good  behavior  towards  the  people  of  this  state :  Now,  there* 
fore,  the  condition  of  this  recognizance  is  such,  that  if  the  said  Richard 
Fen  and  John  Doe  shall  personally  be  and  appear  at  the  next  court  of 
general  sessions  of  the  peace,  to  be  held  in  said  county^  to  answer  to  an 
indictment  to  be  preferred  against  them  for  the  offence  above  mentioned, 
and  shaH  in  the  meantime  be  of  good  behavior  to  the  people  of  this  state ; 
then,  [conclude  as  in  No.  25,  ante^  632.] 

COMPLAINT  FOR  PROFANE  CVRSINO  AND  SWEARING. 

Saratoga  County,  ss  :  To  Sidney  J.  Cowen,  Esquire,  ope  of  the 
justices  of  the  peace  of  the  said  county. 

James  Den,  of  the  town  of  Saratoga  Springs,  in  said  county,  upon  his 

oath  complains,  that  on  this  present  day  (or^  ^on  the day  of^^-^^^ 
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tfuftmO  at  the  town  aforesaidy  Richard  Fen  did,  in  the  presence  and 
within  the  hearing  of  this  deponent,  profanely  corse  and  swear,  uttering 
the  following  oaths  or  curses,  to  wit,  [tMert  ike  language  conqJainedqf.'} 

James  Dair. 
Sworn  and  subscribed  before  me 

this day  of 1841. 

*  8.  J.  Cowm,  /iffDice  qf  ihe  Peace. 

WAlKK41fT  OF  ARREST  tJPOlf  COHTLAIirr  MABB  AOACm'  A  fSRSOH  MR  »0« 
FARE  CHRSmO  AHD  SWBARINO. 

Saratoga  County,  ss  :   To  any  constable  of  said  county,  Grestiho  : 

Whereas,  complaint  has  this  day  been  made  on  oath  by  James  Den 
before  me,  Sidney  J.  Cowen,  a  justice  of  the  peace  of  the  said  county, 
that,  [tnser^  the  charge  as  in  the  complaint,} 

These  are  therefore  to  command  you  forthwith  to  take  the  said  Rich- 
ard Fen  and  bring  him  before  me  at  my  office,  in  the  town  of  Saratoga 
Springs,  in  said  county,  to  be  dealt  with  accordmg  to  law. 

Given  under  my  hand  and  seal  the day  of  — —  1841. 

S.  J.  Cowen,  [l.  s.] 

Justice  of  the  Peace. 

REGOBS>  OF  GONVICTieN  FOR  PROFANE  CURSING  AND  SWEARING,  ON  A  COM- 
PLAINT BEING  MADE. 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  the  -**-*•  day  of 
— -  James  Den  personally  appeared  before  me,  Sidney  J.  Cowen,  a 
justice  of  the  peace  of  said  county,  and  on  his  oath  complained  that  on 

the day  of at  the  town  of  Saratoga  Springs,  in  said  county, 

Richard  Fen  did,  in  the  presence  and  within  the  hearing  of  the  said  Jamea 
Den,  profanely  curse  and  swear ;  uttering  the  following  oaths  or  curses 
to  wit,  [insert  the  language  as  in  the  complaint.]  Whereupon  I  issued 
my  warrant  to  cause  the  said  Richard  Fen  to  be  brought  before  me  to 
answer  said  complaint  and  to  be  dealt  with  in  the  premises  according  to 
law.  And  the  said  Richard  Fen  having,  on  this  present  day,  been  reguWly 
brought  before  me  by  virtue  of  said  warrant,  I  proceeded  summarily  to  in- 
quire into  the  matters  of  the  said  complaint  in  the  presence  of  the  said  Rich- 
ard Fen,  and  having  heard  the  proofs  and  allegations  submitted  to  me,  and 
being  satisfied,  after  due  examination,  that  the  said  Richard  Fen  is  guilty 
of  the  premises  in  said  complanit  alleged,  I  did  convict  and  do  hereby 
convict  him  thereof  and  adjudge  Un  to  have  forfeited  therefor  the  sum 
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of  ooa  dollar.    And  the  coati  of  fakl  «oayictioD  are  aieerUined  wd  ad- 
judged to  amount  to  — —  dollars. 

Given  under  ny  hand  and  leal  this r  day  of 1841. 

S.  J.  CowBif,  [l.  8.] 

Justice  of  the  Peace. 

Warrant  to  arrest  offender^  for  profane  cursing  and  swearings  uihm 
4one  in  the  presence  of  the  justice. 

Saratoga  Couirriry  ss :  To  any  constable  of  said  county,  GnBBTiNa : 

Whereas  Richard  Fen  did  on  the day  of at  the  town  of 

Saratoga  Springs,  in  said  county,  in  the  presence  and  hearing  of  me  Sid- 
ney J.  Cowen,  a  justice  of  the  peace  of  said  county,  profanely  curse  and 
3wear,  under  such  circumstances  as  in  my  opinion,  to  amount  to  a  gross 
violation  of  public  decency,  you  are  therefore  commanded  forthwith  to 
take  the  said  Richard  Fen,  and  bring  him  before  me  at  my  office  in  said 
town,  to  be  dealt  with,  in  the  premises,  accordfaig  to  law. 

Given  under  my  hand  this  day  of 1841. 

S.  J.  Cowen,  Justice  of  the  Peace. 


(No.  47.) 
■acosD  OF  coNvicnoii  fob  profahb  cuRsm g  and  swbarino  in  justicb's 

PKBSENCB. 

[See  ante,  518.] 

Be  it  remembered  that  on  the day  of 1841,  at  the  town  of 

Saratoga  Springs,  in  said  county,  in  the  presence  and  hearing  of  me,  Sid- 
ney J.  Cowen,  a  justice  of  the  peace  of  the  said  county,  while  I  was 
holding  a  court  as  such  justice,  [or,  **in  the  presence  and  hearing  of  me 
S.  J.  C,  a  justice  of  the  peace  of  said  county ^  under  such  circumstances 
aSf  in  my  opinion^  amounted  to  a  gross  violation  of  public  decencif*]  Rich- 
ard Fen  did  profanely  curse  and  siwear ;  uttering  the  following  oaths  or 
curses :  (set  forth  the  words.)  Whereupon  I  the  said  justice  do  hereby 
convict  the  said  Richard  Fen  of  the  said  offence.  Whereby,  and  in  pur- 
suance of  the  statute  in  such  case  made  and  provided  the  said  Richard 
Fen  is  by  me  adjudged  to  have  forfeited  the  sum  of  one  dollar ;  and  the 

costs  of  this  conviction  are  ascertained  and  adjudged  to  amount  to 

dollars. 

Given  under  my  hand  and  seal  this day  of 1841. 

S.  J.  CowBN,  [l.  s.] 

Justice  of  the  Peace. 
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Security  far  payment  of  penalty  and  eofts,  on  eonvktkm  for  profane 
cursing  and  swearings 

Saratoga  Countt,  ss  :  Whereas  Richard  Fen  has  this  day  been  con- 
victed before  Sidney  J.  Cowen,  Esquire,  a  justice  of  the  peace,  of  the 
town  of  Saratoga  Springs,  in  said  county,  ol  profanely  cursing  and  swear- 
ing ;  whereby  he  hath  forfeited  the  sum  of  one  dollar ;  and  whereas  the 
said  justice  has  ascertained  and  adjudged  the  costs  of  such  conviction,  to 

amount  to  the  sum  of dollars.    Wherefore  we  the  said  Richard 

Fen,  and  John  Doe  as  his  surety,  do  hereby  agree  to  pay  the  said  penal- 
ty and  costs  to  the  overseers  of  tho  poor  of  the  said  town,  within  six 

days  from  the  data  hereof.    Witness  our  hands  the  -— *-  day  of 

1841. 

Richard  Fbh,  [l.  8.3 
John  Dob.       [l.  s.} 


(No.  48.) 

WABBANT  OF    COMBOTMEIIT,  UPON  A    CONVICTION   FOR   PBOFANB    CURBOfO 

AND  SWEARINO. 

[See  tnte,  518.] 

Saraty>oa  County,  ss  :  To  any  constable  of  said  county,  and  to  the 
peeper  of  the  common  jail  of  said  county,  Grebtino: 

Whereas  Richard  Fen  has  been  this  day  convicted  before  me,  Sidney 
J.  Cowen,  a  justice  of  the  peace  of  said  county,  of  profanely  cursing  and 
swearing,  in  violation  of  the  provisions  of  the  statute  in  such  case  made 
and  provided ;  whereby  the  said  Richard  Fen  was  by  me  adjudged  to 
have  forfeited  the  sum  of  one  dollar,  and  to  have  become  liable  also  to 
pay  the  sum  of dollars,  the  costs  of  his  said  conviction,  as  ascertain- 
ed and  adjudged  by  me.  And  whereas  the  said  Richard  Fen,  has  not 
paid  the  said  forfeiture  and  costs,  nor  given  the  security  required  by  law, 
to  pay  the  same ;  but  has  neglected  and  refused,  and  still  does  neglect 
and  refuse  so  to  do ;  and  whereas  a  record  of  the  said  conviction,  has 
been  duly  made  up  and  signed  by  me,  in  the  manner  prescribed  by  law. 

These  are  therefore  to  command  you,  the  said  constable,  forthwith  to 
convey  and  deliver  the  said  Richard  Fen,  into  the  custody  of  the  said 
keeper.  And  you  the  said  keeper  are  4iercby  required  to  receive  the  said 
Uchard  Fen  into  your  custody,  io  the  said  jail,  and  him  there  safely  keep 
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confined,  in  a  room  separate  from  all  other  prisoners,  for  the  term  of 
■  days,  or  until  be  shall  be  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  the  . day  of — -  1841. 

S.  J.  CowEN,  [l.  s.] 

Justice  of  the  Peace. 

COMPLAINT  FOR  mSTURBANCE  OF  RBUOIOU8  MEETINGS. 

[See  ante,  518.] 

Saratoga  County,  ss  :  To  John  B.  Gilbert,  Esquire,  a  justice  of  the 
peace  of  said  county. 

James  Den,  upon  his  oath  complains,  that  on  the day  of ,  at 

the  town  of  Saratoga  Springs,  in  the  county  aforesaid,  Richard  Fen  did 
wilfully  disturb,  interrupt  and  disquiet  an  assemblage  of  people,  then  and 
there  met  for  religious  worship,  in  a  certain  house  there  situate,  to  wit, 
the  Presbyterian  church,  by  profane  discourse,  [or  ^  rude  and  indecent 
helumor!*  or  ^  making  a  noise  in  said  church^  or  ''  making  a  noise  so 
near  the  said  church  as  to  disturb  the  order  and  solemnity  of  the 
meetingJ^ 

James  Den. 

Sworn  and  subscribed  this ) 

day  of 1841,  before  me.    ) 

John  B.  Gilbert,  Justice  of  the  Peace. 

Complaint  against  an  offender  for  keeping  a  huckster-shcpf  4^,  within 
two  miles  of  a  religious  meeting. 

[Commence  as  in  last  form^  that  on  the day  of near  the 

house  of  C.  D.  in  said  town,  a  religious  society  were  actually  assembled 
at  a  camp-meeting  for  purposes  of  religious  worship,  and  that  while  the 
said  religious  society  were  so  assemblecMbr  the  purposes  aforesaid,  Rich- 
ard Fen  did,  on  the  public  highway,  near  the  house  of  J.  D.,  and  within  . 
two  miles  of  the  place  where  the  said  society  were  assembled,  as  afore* 
said,  keep  open  a  huckster-shop  in  a  place  [or  "  iwn,"  **store^  or  "  gro- 
ceryr]  which  had  not  been  licensed,  and  in  which  he  had  not  usually 
resided  or  carried  on  business,  [or  insert  a  statement  of  such  other  offence 
as  may  be  complained  of]  Contrary  to  the  statute  in  such  case  made 
aod  provided. 

James  Den. 

Swonv  &c.  [as  in  last  form.} 
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Warrant  to  arrest  an  cfender  complamed  of  far  di^mrbrng  a  rMgioua 
meetings  or  for  keeping  a  kuekster-^hopf  4^ 

Saratoga  Couimr,  bb  :  To  any  constable  of  said  county,  Greetiho  : 
Whereas,  complaint  has  this  day  been  made  on  oath  by  James  Den» 
before  me,  John  B.  Gilbert,  a  justice  of  the  peace  of  said  county,  for  that 
on  [recite  the  complaint.']  These  are  therefore  to  command  you  forth- 
with to  take  the  said  Richard  Fen,  and  bring  him  before  me  at  my  office 
iq  the  town  of  Saratoga  Springs,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  the day  of ,  1841. 

John  B.  GiiiBbrt,  [i«.  s.] 

Justice  of  the  Peace. 

Warrant  to  arrest  a  person  for  disturbing  a  religious  meeting  in  justia^s 

presence, 

ICommence  as  in  last  form.] 

Whereas,  on  the day  of instant,  at  the  town  of 1  in 

scud  county,  Richard  Fen  did,  in  the  presence  of  me,  John  B.  Gilbert,  a 
justice  •f  the  peace  of  said  county,  wilfully  disturb,  interrupt  and  disquiet 
[continue  as  in  the  complaint  for  such  a  disturbance,  ante  p.  658,  to  tho 
end  of  the  description  of  the  offence;  and  conclude  as  in  last  formal 


(  No.  50.  ) 

YXNIRB  TO  SUMMOir  A  JURY  FOR  THE  TRIAL  OF  AN  OFIVNDBR  FOR  DISTURB* 
.      IHG^  A  REUOIOUS  lEBBTINO,  OR  FOR  KBBPINQ  A  HVCKSTER's-SHOP,  kc 

rSee  ante,  520.] 

Saratoga  Countt,  ss  :  To  y y  constable  of  said  county,  Grbbtino  : 

You  are  hereby  commanded  to  summon  twelve  good  and  lawful  men 

qualified  to  serve  as  jurors,  and  not  exempt  from  such  service,  and  who 

are  in  no  wise  of  kin  to  Richard  Fen,  to  be  and  appear  before  me,  John 

B.  Gilbert,  a  justice  of  the  peace  of  said  county,  at  my  office  in  the  town 

of  Saratoga  Springs,  on  the day  of instant,  [not  more  than 

three  days  from  tlie  date]  at  two  o'clock  in  the  afternoon,  for  the  trial  of 
the  said  Richard  Fen,  for  an  alleged  violation  of  the  provisions  of  the  re- 
vised statutes  respecting  the  disturbance  of  religious  meetings ;  the  said 
Richard  Fen  having  been  charged  with  said  offence,  on  oath,  before  me» 
and  he  having  demanded  that  he  be  tried  by  a  jury^    And  have  you  then 
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tad  there  thw  preceptt  together  with  a  panel  of  the  jorors  by  you  sum* 
moned. 

Given  under  my  hand  the day  of—  1841. 

John  B.  GiLBBRTy  Justice  of  the  Peace. 

BKORD  OF  OONVICTIOII   ON  i.  COBIPLAINT  FOR   DISTURBINO  A   HBLIGI0U8 
HEBTINO,  OR  KBEPINO  A  HUCKSTER  SHOP,  &€• 

Saratoga  County,  ss:  Be  it  remembered,  that  on  this  —  day  of — 
1641,  James  Den  personally  appeared  before  me,  John  B.  Gilbert,  a  jus- 
tice of  the  peace  of  said  county,  and  on  his  oath  complained  that  [recite 
the  complaint.]  Whereupon,  I  issued  my  warrant  to  cause  the  said 
Richard  Fen  to  be  brought  before  me  to  answer  to  said  complaint  and 
to  be  dealt  with  in  the  premises  according  to  law.  And  afterwards  that 
is  to  say  on  the  day  and  year  aforesaid  at  the  town  of  Saratoga  Spriogs, 
aforesaid,  the  said  Richard  Fen  having  been  regularly  brought  before 
me  by  virtue  of  my  said  warrant,*  ['*  and  having  demanded  that  he  be  tried 
by  a  jury ^  if  such  teas  the  fact,']  I  proceeded  in  the  presence  of  the 
said  Richard  Fen  [if  a  jury  was  empanelled,  add,  '<  and  of  a  jury  for 
that  purpose  duly  summoned^  empanelled  and  swom^]  summarily  to  in- 
quire into  the  facts ;  and  thereupon  the  said  Richard  Fen  was,  on  the 
day  and  year  aforesaid,  before  me  the  said  justice,  \ifa  jury  %jt>as  called^ 
add  **by  the  verdict  of  the  said  jury ^^  duly  convicted  of  the  offence  afore- 
sud.  And,  thereupon  it  was  considered  and  adjudged  by  me  the  said 
justice,  that  for  the  offence  aforesaid,  the  said  Richard  Fen  foifeit  the 
sum  of  dollars,  for  the  benefit  of  the  poor  of  said  county.  And 
the  costs  of  said  conviction  are  ascertained  and  adjudged  to  amount  to 
the  sum  of dollars. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the 

day  of ^1841. 

John  B.  Gilbert,  [l.  s.] 

Justice  of  the  Peace. 

Record  of  eonmciian  for  disturbing  a  religious  meeting  in  justice^s 

presence, 

Saratoga  County,  ss  :  Be  it  remembered  that  on  the  — —  day  of 

instant,  at  the  town  of-^ — 9  in  said  county,  Richard  Fen  did,  in 

the  presence  of  me,  John  B.  Gilbert,  a  justice  of  the  peace  of  the  said 
county,  wilfully  disturb,  interrupt  and  disquiet  [continue  as  in  the  com* 
planUfor  such  a  disturbance,  ante  653,  to  the  end  of  the  description  of  the 
offence.')    Whereupon,  withcmt  further  proof,  I  issued  my  warrant  to 
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cause  the  md  Richard  Fen  to  be  brought  bef<»«  me,  to  be  demh  with 
in  the  premises  according  to  law.    [Conclude  as  in  last  farnu] 

Security  for  payment  of  penalty  and  costs  upon  a  conviction  for  disturbing 

a  religious  meeting. 

Whereas,  Richard  Fen  has  been  this  day  convicted  before  John  B. 
Gilbert,  Esquire,  a  justice  of  the  peace  of  the  county  of  Saratoga,  of 
wilfully  disturbing,  interrupting  and  disquieting  an  assemblage  of  people 
met  for  religbus  worship  ;  and  upon  such  conviction  has  been  fined  hj 
the  said  justice  the  sum  of ^  dollars ;  and  the  said  justice  has  ascer- 
tained and  adjudged  the  costs  of  said  conviction  to  amount  to  the  sum  of 

dollars.    We,  the  said  Richard  Fen,  and  John  Doe  as  his  surety, 

do  therefore  hereby  agree  to  pay  the  said  penalty  and  costs  to  the  8upe^ 
intendants  of  the  poor  of  said  county  of  Saratoga  within  twenty  days 

from  the  date  hereof.    Dated  the  — —  day  of 1841. 

Richard  Feh, 
John  Dob. 

Warrant  of  commitment  for  non-payment  of  penalty  and  costs^  on  convie* 
tionfor  disturbing  a  religious  meetings  or  keeping  a  huckster-skop^  ^ 

Saratoga  County,  ss  :  To  any  constable  of  said  county,  and  to  the 
keeper  of  the  common  jail  of  said  county,  Greetino  : 

Whereas,  Richard  Fen  has  this  day  been  convicted  before  me,  John 
B.  Gilbert,  a  justice  of  the  peace  of  the  said  county,  of  wilfully  disturb- 
ing, interrupting,  and  disquieting  an  assemblage  of  people  met  for  reli- 
gious worship,  (or,  if  for  a  different  offence^  set  it  forth  briefly.)  And 
whereas,  upon  such  conviction  I  did  consider  and  adjudge  that  for  the 

said  offence  the  said  Richard  Fen  should  forfeit  the  sum  of dollars 

for  the  benefit  of  the  poor  of  said  county.  And  whereas,  the  costs  of 
said  conviction  were  ascertained  and  adjudged  by  me  to  amount  to  the 
gum  of  —  dollars.  And  whereas,  the  said  Richard  Fen,  although  re- 
quired so  to  do,  hath  not  paid  the  said  penalty  and  costs,  nor  given  secu- 
rity for  the  payment  thereof  within  twenty  days,  as  required  by  law. 

These  are  therefore  to  command  you,  the  said  constable,  forthwith  to 
convey  and  deliver  the  said  Richard  Fen  into  the  custody  of  the  said 
keeper.  And  you,  the  said  keeper,  are  hereby  required  to  receive  the 
said  Richard  Fen  into  your  custody  in  the  said  common  jail,  and  him 
there  safely  keep  until  he  shall  pay  the  said  penalty  and  costs,  or  for  the 
term  of  — —  days,  [not  exceeding  thirty  days."] 

Given  under  my  band  and  seal  the day  of 1841. 

John  B.  Gilbert,  [l.  s.] 

Justice  of  the  Peaa* 
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COMPLAINT  FOR  mSREOARDIHO  THE  SABBATH, 

[See  ante,  520.] 

Saratoga  County,  as :  To  John  B.  Gilbert,  Esquire,  a  justice  of  the 
peace  of  said  county. 

James  Den,  upon  his  oath,  complains  that  on  ihc -day  of be- 
ing the  first  day  of  the  week  called  Sunday,  Richard  Fen,  being  above 
the  age  of  fourteen  years,  was  personally  engaged  in  hunting  (or,  *^  shoot- 
ing" " sporting,"  ** fishing"  "  liorse-racing"  4^.)  contrary  to  the  statute 
in  such  case  made  and  provided. 

James  Deh. 

Sworn  and  subscribed  this day  1 

of  —  1841,  before  mo.  ) 

John  B.  Gilbert,  « usttce  of  the  Peace. 

Warrant  far  the  arrest  of  an  offender  for  disregarding  the  SMMth. 

This  will  be  in  the  same  form  as  the  warrant  of  arrest  for  disturbing 
a  religious  meeting,  (see  ante,  C54,)  inserting  the  above  complaint  there- 
in, by  way  of  recital. 

Record  of  conviction  jor  disregarding  the  Sabbath. 
[^Commence  as  in  the  form  of  a  record  of  conviction^  for  disturbing  a  re- 
ligious meeting,  ante  655,  to  the  asterisk  (*)  ffien  continue  as  folloics:^ 
I  proceeded  in  the  presence  of  the  said  Richard  Fen,  summarily,  to 
inquire  into  the  facts;  and  thereupon  the  said  Richard  Fen,  was,  upon 
competent  testimony,  duly  convicted  of  the  said  offence,  before  mc  the 
said  justice,  and  adjudged  to  have  forfeited  therefor,  the  sum  of  one  dol- 
lar.    And  the  costs  of  said  conviction  are  ascertained  and  adjudged  by 

me,  to  amount  to  the  sum  of dollars. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 

day  of 1841. 

John  B.  Gilbert,  [l.  s  ] 

Justice  of  the  Peace. 

Record  of  conviction  for  disregarding  the  Sabbath,  by  selling  goods,  ^. 

[Sec  Ante,  5S1 ;  1  R.  S.  676  §  71] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  the day  of 

,  James  Den,  personally  appeared  before  me,  John*B.  Gilbert,  a  jus- 
tice of  the  peace,  of  the  said  county,  and  on  his  oath  complained,  that  on 

the  -— —  day  of ,  being  the  first  day  of  the  week  called  Sunday » 
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Richard  Fen,  of  the  town  of  Saratoga  Springs,  in  said  county,  did  at  bis 
house,  (or,  **  stored  &c.)  therein  expose  to  sale  certain  wares  or  mer- 
chandize  to  wit,  {specify  the  articles)  in  violation  of  the  statute  in  such 
case  made  and  provided.  Whereupon  I  issued  my  warrant,  to  cause 
the  said  Richard  Fen  to  be  brought  before  me,  to  answer  said  complaint, 
and  be  deal  with  in  the  premises  according  to  law.  And  afterwards, 
that  is  to  say  on  the  day  and  year,  and  at  the  place  aforesaid,  the  said 
Richard  Fen  having  been  regularly  brought  before  me,  by  virtue  of  said 
warrant,  I  proceeded  summarily  to  inquire  into  the  facts,  and  having 
heard  the  proofs  and  allegations  submitted  to  me,  touching  said  com- 
plaint, and  being  satisfied  after  due  examination,  that  the  said  Richard 
Fen,  was  guilty  of  the  ofiencc  charged  against  him  in  said  complaint,  I 
did  convict  him  thereof,  and  adjudge  him  to  have  forfeited  therefor,  to  the 
use  of  the  poor,  the  said  articles  so  exposed  for  sale  as  aforesaid.  And 
the  costs  of  said  conviction  were  ascertained  and  adjudged  by  me  to 

amount  to  the  sum  of dollars. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  the 

day  of 1841. 

John  B.  Gilbbbt,  [u  s.] 

Justice  of  the  Peace. 


(  No.  61.  ) 

WA&RAJf T  UNDBR  THS  ABOVK  CONVICTION,  TO  8IBZK  THS  GOODS  FORFBITSD. 

[See  ante,  591.] 

Saratoga  County,  ss  :  To  any  constable  of  said  county,  Grbbt- 
ing: 

Whereas,  Richard  Fen  has  been  this  day  duly  convicted  before  me, 
John  B.  Gilbert,  a  justice  of  the  peace  of  said  county,  of  having,  on  the 

day  of y  being  the  first  day  of  the  week  called  Sunday,  expo- 

sed  to  sale  certain  wares  and  merchandize,  to  wit,  {specify  Hie  articles^ 
as  in  the  record  of  conviction  :)  contrary  to  the  statute  in  such  case  made 
and  provided.  And  whereas  the  said  Richard  Fen,  was  thereupon  ad* 
judged  by  me,  to  have  forfeited  therefor,  to  the  use  of  the  poor,  the  said 
articles  so  exposed  for  sale  as  aforesaid  ;  and  the  costs  of  said  conviction 
were  ascertained  and  adjudged  by  me,  to  amount  to  the  sum  of  — —  dol- 
lars^  as  by  my  record  of  said  conviction  duly  made  up  and  signed  by  met 
reference  being  thereto  had,  will  more  fully  appear* 

You  are  therefore  hereby  commanded,  to  take  and  seixe^  all  aad  sm* 
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gidar  Ibe  said  wares  and  inercbaDdize  so  exposed  io  sale,  by  the  said 
Richard  Feo,  as  aforesaid,  and  sdl  the  same  at  public  auction  or  vendue, 
upon  one  day's  notice,  as  by  law  required.  And  bring  the  monies  which 
you  shall  levy,  before  me,  at  my  office,  in  the  town  of  Saratoga  Springs, 
in  said  county,  without  delay. 

Given  under  my  hand  and  seal,  the day  of 1  1841. 

John  B.  Gilbert,  [l.  s.] 

Justice  of  the  Peace. 


(  No.  62. ) 

ftbcords  of  conviction  for  profane  8wearino ^disturbance  of  re- 
ligious meettn08 — and  disregarding  the  sabbath. 

[See  ante,  523.] 

These  forms  have  been  already  given,  rather  out  of  the  order  origin- 
ally contemplated.    See  ante,  651,  655,  657. 


(  No.  53.  ) 

EXECUTION  TO   COLLECT  PENALTY   AND   CX>8TS,  ON  A  CONVICTION   FOR  DIB- 
-    REGARDING  THE  SABBATH. 

[See  ante,  522.J 

Saratoga  County,  ss  :  To  any  constable  of  said  county.  Greeting  : 
Whereas,  Richard  Fen  has  been  this  day  duly  convicted  before  me, 
John  B.  Gilbert,  a  justice  of  the  peace  of  said  county,  of  being  personal- 
ly engaged,  at  the  town  of  Saratoga  Springs,  in  said  county,  on  the 

day  of being  the  first  day  of  the  week  called  .Sunday,  in  hunting ; 

[state  the  offence  of  which  lie  was  convicted^  he,  the  said  Richard  Fen, 
then  being  above  the  age  of  fourteen  years.    Whereby  the  said  Richard 

Fen  was  by  me  adjudged  to  have  forfeited  the  sum  of dollars,  and 

to  have  become  also  liable  to  pay  the  costs  of  his  said  conviction  amount- 
ing to  the  sum  of dollars,  as  ascertained  and  adjudged  by  me. 

And  whereas,  the  said  Richard  Fen  has  not  paid  the  said  forfeiture  and 
•  costs ;  and  whereas,  my  record  of  the  said  conviction  has  been  duly 
made  up  and  signed  by  me  in  the  manner  prescribed  by  law. 

You  are  therefore  hereby  commanded  to  levy  the  said  forfeiture  and 
costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  Richard 
F^n.    And  in  case  sufficient  goods  and  chattels  cannot  be  found,  you  are 
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hereby  further  commanded  to  take  the  said  Richard  Fen  and  convey  biff 
to  the  common  jail  of  said  county  and  deliver  him  to  the  keeper  thereof; 
who  is  hereby  required  to  confine  and  detain  the  said  Richard  Fen  there- 
in for  the  term  of days,  [not  less  than  one  nor  more  than  three 

days."] 

Given  under  my  hand  and  seal  the day  of 1841. 

John  B.  Gilbert,  [l.  s.] 

Justice  of  the  Peace. 


(  No.  54.  ) 

CERTIFICATE  OP  CONVICTION. 

[See  ante,  523.] 

Saratoga  CouirrY,  ss :   I,  John  B.  Gilbert,  a  justice  of  the  peace  of 

said  county,  do  hereby  certify  that  on  the day  of  Richard  Fen 

was  duly  convicted  before  me  of  the  offence  of  [here  state  the  affence.\ 
And  that  upon  such  conviction  the  said  Richard  Fen  was  by  me  adjudged 

to  have  forfeited  the  sum  of dollars ;  and  that  the  costs  of  said  con* 

viction  were  by  mc  ascertained  and  adjudged  to  amount  to  the  sum  of 
dollars. 

And  I  further  certify  that  the  said  Richard  Fen  has  paid  the  said  for- 
feiture and  costs,  to  me,  (or,  **/A«/.  the  said  forfeiture  and  costs  were  not 
paid  or  collected  but  the  said  Richard  Fen  teas  imprisoned  therefor  J*) 

Dated  the day  of 1841. 

John  B.  Gilbert,  Justice  of  the  Peace. 


BASTARDY. 

APPLICATION  op  A  SUPERINTENDANT  OR  OVERSEER  OP  THE   POOR   POR  AN 
EXAMINATION  AS  TO  A  BASTARD. 

[See  ante,  523 ;  1  R.  S.  640,  §  5  ] 

Saratoga  County,  ss  :  To  John  B.  Gilbert,  Esquire,  a  justice  of  the 
peace  of  said  county. 

Polly  White  having  been  delivered  of  a  bastard  child,  which  is  chai^- 
able  (or,  *•  likdy  to  become  cliargeable*')  to  the  said  county  (or,  "  to  tlu 

town  of til  said  county^*  or,  **  Polly  While  being  pregnant  of  a 

child  likdy  to  be  born  a  bastardy  and  to  become  chargeable!^  ^.)  the  un- 
dersignedi  one  of  the  superintendants  of  the  poor  of  said  county  (or,  ^ona 
of  the  overseers  of  the  poor  of  the  said  town  of !")  hereby  applies  to 
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• 

you,  parsoant  to  the  statote^  to  make  inquiry  into  the  facts  and  circum- 
atances  of  the  case. 

Dated  the day  of 184L 

Peter  Noakes. 

exaboication  of  mother  before  birth  of  child. 

Saratoga  County,  ss  :  The  examination  of  Polly  White,  of  the  town 
of  Saratoga  Springs,  taken  on  oath,  before  me,  John  B.  Gilbert,  a  justice 
of  the  peace  of  said  county,  on  the day  of . 

The  said  Polly  White,  on  her  oath  aforesaid  before  roe,  saith  that  she 
is  now  pregnant  of  a  child  likely  to  be  born  a  bastard,  and  to  become 
chargeable  to  said  county  (or,  "  to  the  said  town  of  Saratoga  Springs**) 
and  that  Richard  Fen,  of  the  town  aforesaid,  is  the  father  of  said  child. 

Polly  White. 

Subscribed  and  sworn  this ) 

day  of 1841,  before  me.    ) 

John  B.  Gilbert*  Justice  of  the  Peace. 

EXABONATION  OF  MOTHER  AFTER  BIRTH  OF  THE  CHILD. 

[Commence  as  in  above  formJ]  saith  that  on  the day  of at 

the  said  town  of  Saratoga  Springs,  she  was  delivered  of  a  male  (or,  **/e* 
male**)  bastard  child,  which  is  chargeable  (or,  '*  likely  to  become  chargea- 
lit**)  to  said  county  ;  (or,  **tothe  said  town  of  Saratoga  Springs,**)  and 
that  Richard  Fen  of  the  town  aforesaid,  is  the  father  of  the  said  bastard 
child. 

Polly  Whitb. 
Subscribed,  &c 


(  No.  55.  ) 

WARRANT  BEFORE  BIRTH  OF  CHILD  TO  ARREST  THE   PUTATIVE  FATHER. 

[See  ante,  533.] 

Saratoga  County,  ss  :  To  any  constable  of  said  county,  Greeting  : 
Whereas,  upon  the  application  of  Peter  Noakes,  one  of  the  superin- 
tendants  of  the  poor  of  said  county,  (or  **oiic  of  the  overseers  of  the  town 
cf  Saratoga  Springs,  in  said  county**)  to  me,  John  B.  Gilbert,  a  justice  of 
the  peace  of  said  county,  I  have  ascertained  by  the  examination  on  oath 
of  Polly  Whitei(*)  that  she  is  now  pregnant  of  a  child  likely  to  be  bom  a 
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bastard  aixl  to  be  chargeable  to  the  said  couoty,  [or  ^  soid  town  of  Sar» 
aioga  Springs,**]  and  that  Richard  Fen  of  the  town  of  Saratoga  Springs, 
in  said  county,  [or  ^  of  said  town,**']  is  the  reputed  father  of  such  child. 
These  are  therefore,  to  command  you,  forthwith,  to  apprehend  the  said 
Richard  Fen,  and  bring  him  before  mc  at  my  office,  in  the  town  of  Sar« 
atoga  Springs,  for  the  purpose  of  having  an  adjudication  respecting  the 
filiation  of  such  child  likely  to  be  bom  a  bastard« 

Given  under  my  hand  and  seal  the day  of 1841. 

John  B.  Gilbert,  [u  s.] 

Justice  of  the  Peace. 

WARRANT   AFTER   BIRTH    TO   ARREST   PUTATIVE   FATHER. 

[Commence  as  in  last  form  and  continue  to  Hie  asterisk  (*)]  of  the  said 

town  [or  **town  of  Saratoga  Springs,  in  said  county**']  that  on  the 

day  of ,  at  the  said  town,  she  was  delivered  of  a  male  [or  **femakri 

bastard  child,  which  is  chargeable  [or  **  likely  to  become  diargeabUT]  to 
the  said  county,  [or  ^  town  t^  Saratoga  Springs,**]  and  that  Richard 
Fen  of  the  said  town  is  the  reputed  father  of  the  said  bastard  child.  These 
are  therefore  to  command  you,  forthwith,  to  apprehend  the  said  Richard 
Fen  and  bring  him  before  me,  at  my  office  in  said  town,  for  the  purpose 
of  having  an  adjudication  respecting  the  filiation  of  the  said  bastard  child, 
[Conclude  as  in  last  form.] 


(  No.  56.  ) 

DIRECTION  AS  TO  SUM  IN  WHICH  BOND  IS  TO  BE   TAKEN,  WHERE  FUTATIVK 
FATHER  IS  IN   ANOTHER  COUNTY. 

[See  ante,  523;  1  R.  S.  643,  §  7.] 

I,  John  B.  Gilbert,  the  within  named  justice,  do  hereby  direct,  that  any 
bond  which  shall  be  taken  of  the  within  named  Richard  Fen,  shall  be  in 
the  sum  of dollars. 

Dated  the day  of 1841. 

John  B.  Gilbert. 


(  No.  67.  ) 

ENDORSINO  OR  BACKINO  WARRANT,  WHEN  EXECUTED  IN  ANOTHER  COUNTY. 

[See  ante,  5223, 1  R.  S.  643,  §  7.] 

OiixmA  CouNTT,  S8 :  Proof  upon  oath  having  been  made  before  taam^ 
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Uriah  Stevens,  a  justice  of  the  peace,  of  said  county,  that  the  name  of 
John  B.  Gilbert,  purporting  to  be  subscribed  to  the  within  warrant  is  of 
the  hand  writing  of  the  said  John  B.  Gilbert,  the  within  mentioned  jus- 
tice, I  do  hereby  authorize  the  arrest  of  the  within  named  Richard  Fen, 
in  the  said  county  of  Oneida. 

Dated  the  — *  day  of 1841. 

U.  Stbybits,  Justice  of  the  Peace. 


(  No.  68.  ) 

BOND  TO   BE   TAKEN   BY  JUSTICE   ENDORSINO  WARRANT. 

[See  ante,  523,  1  R.  S.  643,  §  8.] 

Know  all  men  by  these  presents,  that  we  Richard  Fen,  John  Doe  and 
Richard  Roe  are  held  and  firmly  bound  unto  the  people  of  the  state  of 
New*  York,  in  the  sum  of  dollars;  for  the  payment  whereof  to  the 

said^people  we  bind  ourselves,  our  heirs,  executors  and  administrators 
jointly  and  severally  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 1841. 

Whereas  the  above  bounden  Richard  Fen  has  been  arrested  in  the 
county  of  Oneida,  upon  a  warrant  issued  by  John  B.  Gilbert,  Esquire,  a 
justice  of  the  peace  of  the  county  of  Saratoga,  and  endorsed  by  a  jus- 
tice of  the  peace  of  the  said  county  of  Oneida,  in  which  warrant  the 
said  Richard  Fen  is  charged  with  being  the  reputed  father  of  a  male  [or 
** female'^  bastard  child  of  which  Polly  WTiite  was  lately  delivered,  at 
the  town  of  Saratoga  Springs,  in  said  county  of  Saratoga,  [or  **ofa  child 
likely  to  be  bam  a  bastard  of  which  Polly  Wliite  of!*  4^.  "  is  pregnant.^ 
Now  therefore 

The  condition  of  this  obligation  is  such  that  if  the  said  Richard  Fen 
shall  indemnify  the  said  county  of  Saratoga  and  the  said  town  of  Saratoga 
Springs,  and  every  other  county,  town  or  city,  which  may  have  incurred 
any  expense  or  which  may  be  put  to  any  expense  for  the  support  of  such 
child  or  of  its  mother,  during  her  confinement  and  recovery  therefrom, 
against  all  such  expenses,  and  shall  pay  the  costs  of  apprehending  the 
said  Richard  Fen,  and  of  any  order  of  filiation  that  may  be  made ;  then 
this  obligation  to  be  void  ;  otherwise,  to  remain  in  full  force. 
Sealed  and  delivered  ) 
in  presence  of       \ 

Richard  Fen,  [l.  s.] 

John  Doe,  [l.  s.] 
Richard  Roe.  [l.  s.] 
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(  No.  50.  ) 

ANOTHER  FORM  OP  BOND  TO  BE  TAKEN  BY  JUSTICE,  ENDORSING  WARRANT. 

[See  auto,  534 ;  1  R.  S.  643,  §  8.] 

[Commence  and  continue  oi  in  last  form^  to  the  end  of  Ae  recital; 
then  proceed  as  follows ;]  Now  therefore,  the  condition  of  this  obligation 
is  such,  that  if  the  said  Richard  Fen,  shall  appear  at  the  next  court  of 
general  sessions  of  the  peace,  to  be  holden  in  the  said  county  of  Sarato- 
ga, and  not  depart  the  said  court  without  its  leave,  then  this  obligation 
to  be  void :  otherwise  to  remain  in  full  force.  {Conclude  as  in  last 
form.'] 


(  No.  60.  ) 

CBRTIFICATB  OP  TAXINO  BOND,  AND  OP  DISCHARGING  PUTATIVB  l^ATHBR. 

rSee  ante,  534 ;  1  R.  S.  643  §  9.] 

Oneida  County,  ss  :  I,  Uriah  Stevens,  a  justice  of  the  peace,  of  the 
county  of  Oneida,  before  whom  the  within  named  Richard  Fen  was 
brought ;  he  having  been  arrested  in  said  county,  upon  the  within  war* 
rant,  after  it  had  been  endorsed  by  me,— -do  certify  that  he  has  executed 
a  bond  with  two  sureties  in  the  sum  required,  and  which  is  herewith 
sent ;  and  that  I  have  thereupon  dischaiged  him  from  hia  arrest  upon  this 
warrant. 

U.  Stevens,  Justice  of  the  Peace. 


(  No.  61.  ) 

SUBPCBNA  POR  WFTNESSES   UPON  APPLICATION  POR  ORDER  OP  PILIATION. 

[See  ante,  534 ;  I  R.  S.  644,  §  11.] 

Saratoga  County,  ss  :  The  people  of  the  state  of  New  York.  To 
Timothy  Stokes,  Thomas  Noakes,  &c.  Greeting  : 

We  command  and  firmly  enjoin  you,  that  laying  all  other  matters 
aside,  and  notwithstanding  any  excuse,  you  and  each  of  you  personally 
be  and  appear  before  John  B.  Gilbert,  and  Sidney  J.  Cowen,  Esquh^s, 
two  of  the  justices  of  the  peace,  of  said  county,  at  the  office  of  the  said 

John  B.  Gilbert,  in  the  town  of  Saratoga  Springs,  on  the day  of 

at  —  o'clock,  in  the  —  noon,  (or,  **forthwiM)  to  testify  the  truth^ 

and  give  evidence  according  to  your  knowledge,  touching  the  father  of 


Digitized  by 


Google 


APPENPIX  OF  FORMS  065 

a  bastard  child,  wherewith  Polly  White,  alleges  she  is  now  pregnant  (or, 
•*  of  which  Polly  White  has  lately  been  delivered^*) 

Witness  the  said  John  B.  Gilbert,  at  the  town  of  Saratoga  Springs,  in 

said  county,  the day  of ,  1841. 

John  B.  Gilbbrt,  Justice  of  the  Peace* 


(  No.  62.  ) 

BOND  ON  ADJOURNBIENT  OF  PROCEEDINOS   RELATIVE  TO  PUTATHTE  FATHER. 

[Sec  ante,  $25;  1  R.  S.  644.  §  12.] 

Know  all  men  by  these  presents,  that  wc,  Richard  Fen  and  Peter 
Rickets,  of  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga,  are 
held  and  firmly  bound  unto  the  people  of  the  state  of  New- York,  in  the 

siim  of dollars ;  for  the  payment  whereof  to  the  said  people  we 

bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly,  and  8ev« 
erally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 1841. 

Whereas,  the  above  named  Richard  Fen  has  been  this  day  brought 
before  John  B.  Gilbert  and  Sidney  J.  Cowen,  Esquires,  two  of  the  jus* 
tices  of  the  peace  of  said  county,  charged,  upon  the  oath  of  Polly  White, 
of  the  town  aforesaid,  with  being  the  reputed  father  of  a  child  likely  to 
be  born  a  bastard,  with  which  the  said  Polly  W  hitc  alleges  she  is  preg- 
nant :  (or,  *^ofa  bastard  child  of  which  she  was  lately  delivered  at  the  town 
aforesaid,'*)  the  said  justices  having  associated  together  pursuant  to  stat- 
ute, to  examine  the  matter  and  adjudicate  respecting  the  filiation  and 
maintenance  of  such  bastard  child  (or,  "  child  likely  to  be  bam  a  bastard.**) 
And  whereas,  at  the  request  of  the  said  Richard  Fen  and  for  suflicient 
reasons  given,  the  said  justices  have  determined  to  adjourn  the  said  ex- 
amination and  adjudication,  upon  the  execution  of  this  bond,  until  the 

day  of  —  at  one  o'clock  in  the  afternoon  at  the  oflfice  of  the  said 

John  B.  Gilbert,  in  the  town  aforesaid :  Now  therefore. 

The  condition  of  this  obligation  is  such,  that  if  the  said  Richard  Feo 
shall  personally  appear  before  the  said  justices  at  the  time  and  place  last 
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aforesaid^  and  not  depart  therefrom  without  leave  of  said  justices,  then 
this  obligation  to  be  void  :  otherwise  to  remain  in  full  force. 

Richard  Fen,  [l.  s.] 
Petbr  Rickbts.  [l«  8.] 

Sealed  and  delivered  in  presence 
of,  and  approved  by,  us. 

John  B.  Gilbert, 
Sid.  J*  CowEN, 

Justices* 


(  No.  68.  ) 

ORDER  OF  filiation. 

[Sec  ante,  525 ;  1  R.  S.  644,  §  13.] 

Saratoga  County,  ss  :  Whereas,  we  John  B.  Gilbert  and  Sidney  J. 
Cowen,  two  of  the  justices  of  the  peace  of  said  county,  have  this  day  as- 
sociated at  the  town  of  Saratoga  Springs,  in  said  county,  upon  the  ap- 
plication of  Peter  Noakes,  one  of  the  superintendants  of  the  poor  of  said 
county  (or,  "  one  of  the  overseers  of  the  poor  of  said  town^^)  for  the  pur. 
pose  of  making  an  examination  and  determination  touching  a  certain 
bastard  child  of  which  Polly  White  was  lately  delivered  in  said  town  (or, 
"  a  certain  child  of  which  Polly  White  is  pregnant  and  which  is  likely  to 
be  bom  a  bastard^)  and  chargeable  (or,  **  likely  to  become  chargeable^)  to 
said  county  (or,  "town,'*)  and  of  which  child  Richard  Fen  was  alleged  to 
be  the  father.  And  whereas,  we  have  duly  examined  the  said  Polly 
White  on  oath,  in  the  presence  of  the  said  Richard  Fen  touching  the 
father  of  said  child,  and  have  also  heard  the  proofs  and  allegations  to  us 
offered  in  relation  thereto,  whereby  it  appears  that  the  said  Polly  White 

was,  on  the day  of delivered  of  a  male  (or,  **  female**)  bastard 

child  in  said  town  (or,  "  appears  that  the  said  Polly  White  is  now  preg* 
nant  of  a  child  likely  to  be  born  a  bastard^*')  and  whiph  is  chargeable  (or, 
**  likely  to  become  chargeable")  to  said  county  (or,  "  toxon^)  and  that  the 
said  Richard  Fen  is  the  father  of  the  said  child.  We  therefore,  upon  ex- 
amination of  the  matter,  as  well  by  the  oath  and  examination  of  the  said 
Polly  White  in  the  presence  of  the  said  Richard  Fen,  as  otherwise,  do 
adjudge  him,  the  said  Richard  Fen,  to  be  the  father  of  said  bastard  child. 

And  thereupon  we  order  that  the  said  Richard  Fen  pay  to  the  super- 
intendants of  the  poor  of  said  county  (or,  "  to  the  overseers  of  the  poor  of 
said  townD  for  the  support  of  said  child,  weekly  and  every  week,  the 
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sam  of -«-— dollars,  so  long  as  said  child  shall  continue  chargeable  to 
said  county  (or,  "  town.**) 

And  inasmuch  as  it  appears  to  us  that  the  said  Polly  White  is  in  indi- 
gent circumstances,  we  order  and  determine  that  the  said  Richard  Fen 
pay  to  the  superintendants  of  the  poor  of  said  county  (or,  **  the  overseers 
of  the  poor  of  said  town,**)  for  the  sustenance  of  the  said  Polly  White 

during  her  confinement  and  recovery  therefrom,  the  sum  of dollars. 

And  we  do  hereby  certify  the  reasonable  costs  of  apprehending  and  se- 
curing the  said  father,  and  of  this  order  of  filiation,  at  the  sum  of 

dollars. 

Given  under  our  hands  at  the  town  of  Saratoga  Springs  aforesaid,  the 

day  of 1841. 

John  B.  Gilbert, 

S.  J.  CoWEIf, 

Justices. 


(  No.  64.  ) 

CEaTIFlCATE    AS   TO   COSTS    OF   APPREHENDING   PUTATIVE   FATHER,  StC. 

[See  ante,  525.] 

This  18  included  in  the  above  order  of  filiatbn. 


(  No.  05.  ) 

MINUTE   OF  PROCEEDINGS   OF  JUSTICES. 
[See  ante,  525.] 

No  other  minute  seems  necessary  than  that  contained  in  the  order  of 
filiation,  (No.  63.) 


(  No.  66.  ) 

BOND   UNDER  ORDER   OF  FILIATION. 
[See  ante,  525 ;  1  R.  S.  645;  §  14.] 

Know  all  men  by  these  presents,  that  we,  Richard  Fen,  John  Doe  and 
Richard  Roe,  of  the  town  of  Saratoga  Springs,  in  the  county  of  Sura- 
oga,  are  held  and  firmly  bound  unto  the  people  of  the  state  of  New. 
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York,  in  the  sum  of  ■■  dollars ;  for  the  payment  whereof  to  the  said 
people,  we  bind  ourselves,  our  heh^,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Scaled  with  our  seals,  and  dated  the day  of ^  1841. 

Whereas,  by  an  orjder  this  day  duly  made  and  subscribed  by  John  B. 
Gilbert  and  Sidney  J.  Cowen,  two  of  the  justices  of  the  peace  of  the 
county  of  Saratoga,  it  is  adjudged  that  the  above  bounden  Richard  Fen 
is  the  father  of  a  male  (or,  ** female")  bastard  child  of  wWch  Polly 
White  was  lately  delivered  at  said  town,  (or,  ^^of  a  certain  child 
of  which  Polly  White  is  pregnant^  and  which  is  likely  to  be  bom  a  bas- 
tard") and  chargeable  (or,  "  likely  to  become  cluirgeahle")  to  said  coun- 
ty, (or,  "  town")  and  whereas,  it  is  thereby  ordered  {here  recite  that  part 
of  the  order  of  filiation  which  relates  to  the  support  of  the  bastard,  and 
t/ie  sustenance  of  the  mother.} 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
Richard  Fen  shall  pay  the  sums  above  mentioned,  for  the  support  of  said 
bastard  child  and  the  sustenance  of  its  mother,  as  ordered  by  said  jus- 
tices as  aforesaid,  or  such  sum  as  shall  at  any  time  hereafter  be  ordered 
by  the  court  of  general  sessions  of  the  peace  of  said  county,  and  shall 
fully  and  amply  indemnify  the  said  county  (or» "  town")  and  every  other 
county,  town  or  city  which  may  have  incurred  any  expense,  or  may  be 
put  to  any  expense  for  the  support  of  such  child  or  its  mother,  during 
her  confiiienicnt  or  recovery  therefrom,  against  all  such  expenses  :  then 
this  obligation  to  be  vt)id  ;  otherwise  to  remain  in  full  force  and  virtue. 

RicuARD  Fen,  [l.  s.] 
John  Doe,  [l.  s.] 
Richard  Roe.  [l.  a.} 

Sealed  and  delivered  in  presence  of,  and  tlie  I 
penally  and  sureties  approved  by,  us,        \ 

John  B.  Gilbert, 
SiDNEV  J.  Cowen, 

Justices. 


(  No.  07.  ) 

WARRANT   TO   COMMIT   PUTATIVE   FATHER. 
[Sec  ante  52G ;  1  R.  S.  645.  §  15.] 

Saratoga  County,  ss  ;  To  any  constable  of  the  said  county,  and  to 
the  keeper  of  the  common  jail  of  the  said  county,  Gueetino  : 

Whereas,  by  an  order  of  filiation  this  day  made  by  us,  John  B.  Gil- 
bert and  Sidney  J.  Cowen,  Esquires,  justices  of  the  peace  of  said  coaoty. 
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Richard  Fen,  of  the  town  of  Saratoga  Springs,  in  said  county,  is  ad- 
judged to  be  the  reputed  father  of  a  male  (or,  "/ewia/e,")  bastard  child 
of  which  Polly  Wliite  was  lately  delivered  at  the  town  aforesaid  ;  (or, 
"  of  a  child  likely  to  be  born  a  bastardy  of  which  Polly  While,  of  said 
town,  is  pregnant.")  And  whereas,  in  and  by  the  said  order  of  filiation, 
it  was  ordered  that  the  said  Richard  Fen  should  pay  to  the  superintend- 
ents of  the  poor  of  said  county,  (or,  *'  to  the  overseers  of  the  poor  of  said 
town,*')  for  the  support  of  said  child,  weekly  and  every  week,  the  sum  of 

dollars,  so  long  as  said  child  should  continue  chargeable  to  said 

county,  (or,  **town")  and  also  that  the  said  Richard  Fen  should  pay  to 
the  superintendants  of  the  poor  of  said  county,  (or,  "  to  the  overseers  of 
the  poor  of  said  town,")  for  the  sustenance  of  the  said  Polly  White  du- 
ring her  confinement  and  recovery  therefrom,  the  sum  of dollars. 

And  whereas,  in  and  by  the  said  order,  the  costs  of  apprehending  and 
securing  tlie  said  Richard  Fen,  and  of  the  said  order  of  filiation,  were 

certified  at  the  sum  of dollars.    And  whereas,  due  notice  of  the 

said  order  and  requirement  has  been  given  to  the  said  Richard  Fen,  and 
he  has  been  required  by  us  to  pay  the  said  costs,  and  enter  into  a  bond 

in  the  sum  of dollars,  according  to  the  statute  in  such  case  made 

and  provided,  yet  he  the  said  Richard  has  wholly  neglected  to  pay  tlie 
said  costs,  or  to  enter  into  such  bond  as  aforesaid,  (or,  a  default  in  ei- 
ther particular^  as  the  case  may  be.)  These  are  therefore  to  command 
you  the  said  constable  to  convey  and  deliver  the  said  Richard  Fen  to  the 
keeper  of  the  common  jail  of  the  said  county ;  and  you  the  said  keeper 
are  hereby  required  to  receive  the  said  Richard  Fen  into  your  custody  in 
the  said  common  jail,  and  him  there  safely  keep,  until  he  shall  be  dis- 
charged by  the  court  of  general  sessions  of  the  peace  of  said  county,  or 
until  he  shall  execute  such  bond  in  the  penalty  so  as  aforesaid  required 
by  the  said  justices.  [If  the  commitment  is  for  non-payment  of  costs 
merely,  conclude  as  follows,  instead  of  the  above  form :  "  and  him  there 
safely  keep,  untiVhe  shall  pay  the  said  costs,  or  be  discharged  by  due  course 
of  faio."] 

Given  under  our  hands  and  seals  ihe day  of 1841. 

John  B.  Gilbert,  [l.  s.] 

S.   J.    COWEN,  [U  8.] 

Justices  of  tli£  PeacCf 
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(  No.  68.  ) 

WARRANT   TO    COMMIT   THE   MOTHER  OF   A  BASTARD  FOR  REFUSING   TO 
DISCLOSE    THE   NAME    OF   THE   FATHER. 

'  [See  ante,  537  ;  1  R.  S.  646,  §  30.] 

Saratoga  Coonty.  ss  :  To  any  constable  of  the  said  county,  and  to 
the  keeper  of  the  common  jail  of  the  said  county,  Greeting  : 

Whereas,  complaint  has  been  made  before  me,  John  B.  Gilbert,  a  jus- 
tice of  the  peace  of  said  county,  by  Timothy  Stokes,  one  of  the  over- 
seers of  the  poor  of  the  town  of  Saratoga  Springs,  in  said  county,  that 
Polly  White,  of  said  town,  has  lately  been  delivered  of  a  male  (or,  *'/<?- 
tnaler)  bastard  child,  which  is  chargeable  (or,  "  likely  to  become  charge- 
flfWe,")  to  the  said  town.  And  whereas,  the  said  Polly  White  has  this 
day  appeared  before  me,  but  although  required  by  me,  has  refused,  and 
still  refuses  to  disclose  the  name  of  the  father  of  said  bastard  child.  And 
whereas,  it  appears  to  me,  upon  due  proof  thereof  given  on  oath  before 
me,  that  more  than  a  month  has  elapsed  since  the  said  Polly  White  was 
delivered  of  such  child,  and  that  she  is  now  sufficiently  recovered  from 
her  confinement.  These  are  therefore  to  command  you  the  said  consta* 
ble  forthwith  to  convey  and  deliver  the  said  Polly  White  into  the  custo* 
dy  of  the  said  keeper.  And  you  the  said  keeper  are  hereby  required  lo 
receive  the  said  Polly  White  into  your  custody  in  the  said  jail,  and  her 
there  safely  keep,  until  she  shall  testify  and  disclose  the  name  of  the 
father  of  the  said  bastard  child. 

Given  under  my  hand  and  seal  the day  of 1841. 

John  B.  Gilbert,  [l.  s.] 

Justice  of  the  Peace. 

SUMMONS  TO  mother  OF  BASTARD  TO  SHOW  CAUSE  WHY  SHE  SHOULD 
NOT  BE  MADE  TO  SUPPORT  IT. 

rSee  ante,  537  ;  1  R.  S.  646,  §31.] 

Saratoga  County,  ss  :  To  any  constable  of  the  said  county^  Greet- 
ing: 

You  are  hereby  commanded  to  summon  Polly  White,  of  the  town  of 
Saratoga  Springs,  in  said  county,  to  appear  before  us,  John  B.  Gilbert 

and  Sidney  J.  Cowen,  justices  of  the  peace  of  said  county,  on  the 

day  of inst.  at  one  o'clock  in  the  afternoon,  at  the  office  of  the  said 

John  B.  Gilbert,  in  said  town,  to  show  cause,  if  any  she  may  have,  why 
we  should  not  make  an  order  for  the  keeping  of  a  bastard  child  of  which 
she  was  lately  delivered  at  the  town  aforesaid,  and  chargeable  (or,  ^  like* 
ly  to  become  chargeableD  to  said  county,  (or,  "  town,'')  by  charging  the 
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said  Polly  White  with  the  payment  of  a  specified  sum  weekly,  or  other 
sustentation  :  the  overseers  of  the  poor  of  said  town,  (or,  **  tJie  superin" 
tendents  of  the  poor  of  said  county,'*)  having  applied  to  us  for  that  pur- 
pose. 

Given  under  our  hands  at  Saratoga  Springs  aforesaid,  this day 

of 1841. 

John  B.  Gilbert, 
Sidney  J.  Cowen, 

Justices. 


(  No.  G9.  ) 
order  to  compel  the  mother  to  pay  for  the  support  of  bastard 

CHILD. 

[See  ante,  527 ;  1  R.  S.  646.  §  21.] 

Saratoga  County,  ss  :  Whereas,  Timothy  Stokes,  one  of  the  super- 
intendents of  the  poor  of  said  county,  (or,  *•  one  of  the  overseers  of  the 
poor  of  the  town  of  Saratoga  Springs,  in  said  county,**)  has  made  appli- 
cation to  us,  two  of  the  justices  of  the  peace  of  said  county,  complain- 
ing that  Polly  White,  of  the  town  of  Saratoga  Springs,  in  said  county, 
was  lately  delivered  at  said  town  of  a  bastard  child,  which  is  chargeable 
(or,  "  likely  to  become  chargeable,**)  to  said  county,  (or,  "  town,**)  and  that 
said  Polly  White  is  possessed  of  properly  in  her  own  right,  and  is  of  suf- 
ficient ability  to  support  said  child  ;  and  desiring  that  we  should  examine 
into  the  matter,  and  make,  order  for  the  keeping  of  such  bastard  child. 
And  whereas,  upon  examination  into  the  matters  of  said  application,  and 
upon  due  proof  thereof  on  oath  before  us  made,  and  the  said  Polly 
White,  although  present,  not  showing  any  sufficient  cause  to  the  contra- 
ry, (or,  "  and  the  said  Polly  White  neglecting  to  appear  before  us  and 
show  cause  to  the  contrary,  although  duly  summoned  so  to  do  by  us,")  we 
do  therefore  hereby  order  that  the  said  Polly  White  pay  to  said  super- 
intendents (or,  **  overseers,**)  weekly  and  eveiy  week,  the  sum  of dol- 
lars, for  the  support  of  said  bastard  child  ;  unless  she  shall  nurse,  take 
care  of  and  support  said  child  herself,  so  that  it  shall  not  be  chargeable 
to  said  county,  (or,  ** town**) 

Given  under  our  haiKls,  at  the  town  aforesaid,  the day  of , 

1841. 

John  B.  Gilbert, 
S.  J.  Cowen, 

Justices  of  the  Peace. 
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(  No.  70.  ) 

BOND   TO   BE  GIVEN  B7  MOTHER   OF   BASTARD  TO   APPEAR   AT   THE   GEN* 

CRAL  SESSIONS. 

[Sec  ante,  527.] 

Know  all  men  by  these  presents,  that  we,  Polly  White,  John  Doe  and 
Richard  Roe,  are  held  and  firmly  bound  to  the  people  of  the  state  of 
New- York  in  the  sum  of  ■  dollars;  for  the  payment  whereof  to  the 
said  people  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of 1841. 

Whereas,  by  an  order  made  the  — —  day  of instant,  by  John 

B.  Gilbert  and  Sidney  J.  Cowen,  Esquires,  two  of  the  justices  of  the 
peace  of  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga,  upon 
the  application  of  one  of  the  superintendents  of  the  poor  of  said  county, 
(or,  "  one  of  the  overseers  of  the  poor  of  the  said  toum^^)  concerning  a 
male  (or,  *^female^^)  bastard  child,  of  which  the  above  bounden  Polly 
White  was  lately  delivered  at  the  town  aforesaid,  which  is  chargeable 
(or,  •* likely  to  become  chargeable,*^)  to  said  county,  (or,  "  town**)  it  was 
ordered  that  the  said  Polly  White  should  pay  to  said  superintendents  (or, 

**  overseers,**)  weekly  and  every  week,  the  sum  of dollars,  for  the 

support  of  said  bastard  child ;  unless  she  should  nurse,  take  care  of  and 
support  said  child  herself,  so  that  it  should  not  be  chargeable  to  said 
county,  (or,  ** town**) 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
Polly  White  shall  appear  at  the  next  court  of  general  sessions  of  the 
peace  to  be  held  in  said  county,  and  shall  not  depart  said  court  without 
its  leave,  then  this  obligation  to  be  void  and  of  no  eflect :  otherwise  to  bo 
and  remain  in  full  force  and  virtue. 

Polly  White,  [l.  s.] 
John  Doe,  [l.  a.] 

Richard  Roe.  [l.    a.] 

s  Of,  ana  f 
penalty  and  sureties  approved  I 

John  B.  Gilbert, 

Sidney  J.  Cowen, 

Justices. 


Sealed  and  delivered  in  presence  of,  and  ) 

lby,u8,     ) 
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WAABANT  TO  COMMIT  MOTHER  OF  BAaTARO, 
[See  ante,  537 ;  1  R.  S.  646,  §  33.] 

Saratoga  County^  ss  :  To  any  constable  of  said  county,  and  to  the 
keeper  of  the  common  jail  of  said  county,  Greetino  : 
Whereas,  by  an  order  duly  made  by  us,  John  B.  Gilbert  and  Sidney 

J.  Cowen,  twoof  the  justices  of  the  peace  of  said  county,  on  the day 

of instant,  we  made  direction  for  the  keeping  of  a  certain  bastard 

child  of  which  Polly  White  was  lately  delivered  at  the  town  of  Saratoga 
Springs,  in  said  county,  which  was  chargeable  to  said  county  (or,  **  townT) 
by  charging  the  said  Polly  White  with  the  payment,  to  the  superintend- 
ants  of  the  poor  of  said  county  (or,  ^  to  the  overseers  of  the  poor  of  said 

town**)  weekly  and  every  week,  the  sum  of dollars  for  the  support 

of  said  bastard  child  ;  unless  she  should  nurse,  take  care  of,  and  support 
said  child  herself  so  that  it  shouki  not  be  chargeable  to  said  county  (or, 
**  toumJ*)  Which  order  was  so  made  upon  the  application  to  us  of  one 
of  the  superintendents  (or,  **  overseers^)  of  the  poor  of  sakl  county  (or, 
**  town*^  alleging  that  the  said  Polly  White  was  possessed  of  property  in 
her  own  right,  and  was  of  sufficient  ability  to  support  said  child  ;  and 
aAer  due  notice  to  said  Polly  White  to  show  cause  before  us,  if  any  she 
had,  against  the  making  thereof.  And  whereas,  a  copy  of  said  order 
subscribed  by  us  has  been  duly  served  upon  the  said  Polly  White,  3'et 
she  has  not  performed  the  requirements  thereof,  nor  executed  a  bond  as 
by  law  authorized,  for  her  appearance  at  the  next  court  of  general  ses- 
sions of  the  peace  to  be  held  in  said  county.  And  inasmuch  as  it  is  now 
proved  before  us  that  the  said  Polly  White  refuses  to  nurse,  take  care  of, 
and  support  said  child  herself. 

These  are  therefore  to  command  you,  the  said  constable  forthwith  to 
take  the  said  Polly  White  and  convey  and  deliver  her  to  the  keeper  of 
the  common  jail  of  said  county.  And  you,  the  said  keeper,  are  com- 
manded to  receive  the  said  Polly  White  into  your  custody  in  the  said  jail 
and  her  there  safely  keep,  without  bail,  until  she  shall  comply  with  sakl 
order ;  unless  she  shall  execute  a  bond  to  the  people  of  the  state  of  New- 
York,  in  the  sum  of dollars  with  good  and  sufficient  sureties  to  ap- 
pear at  the  then  next  court  of  general  sessions  of  the  peace  of  said  coun- 
ty and  not  to  depart  the  said  court  without  its  leave. 

Given  under  our  hands  and  seals  the day  of 1641. 

John  B.  Gilbert,  [l.  s.] 
S.  J»  COWBH,  [l.  8.] 

Justices  of  the  Peace. 
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ORDER  REDUCING  THE  ABffOUNT  TO  BE  PAID  BT  THE  FATHER  OF  BASTARD 
[Seo  ante,  528 ;  1  R.  S.  646,  §  23.] 

Saratoga  County,  ss  :   Whereas,  by  nn  order  of  filiation  made  by 
us,  John  B.  Gilbert  and  Sidney  J.  Cowen,  two  of  the  justices  of  the  peace 

or  said  county  on  the day  of il  was  ordered  that  Richard  Fen 

should  pay  to  ihe  superintendents  of  the  poor  of  said  county  (or,  •*  ooer^ 
seers  of  Vie  poor  of  t/te  town  of  Saratoga  Springs^  in  said  county!*)  week- 
ly and  every  week,  the  sum  of dollars  for  the  support  of  a  certain 

bastard  child  of  which  Polly  White  had  been  then  lately  delivered  at  the 
town  of  Saratoga  Springs,  in  said  county  (or,  •*  town  aforesaid!*)  and  of 
which  it  was  determined  that  the  said  Richard  Fen  was  the  father. 
And  whereas,  upon  the  application  of  the  said  Richard  Fen,  due  notice 
whereof  has  been  given  to  the  superintendents  (or,  *^  overseers^)  of  the 
poor  of  said  county  (or,  **  town**)  and  after  having  beard  the  proofs  and 
allegations  submitted  in  relation  thereto,  it  appearing  to  us  that  the  cur- 
cumstances  in  relation  to  the  said  bastard  child  render  it  proper  and  ex- 
pedient that  the  sum  required  to  be  paid  by  the  saki  Rk^hard  Fen  by  our 
former  order  should  be  reduced  ;  wo  do  hereby  reduce  the  sum  required 
to  be  paid  weekly  by  the  said  Richard  Fen  by  our  sakl  former  order,  to 
the  weekly  sum  of  — —  dollars. 

Given  under  our  hands  the  — —  day  of 1841. 

JoHd  B.  Gilbert,  [l.  s.] 
S.  J.  COWRX,  [l.  8.] 

Justices  of  the  Peace. 


(  No.  71. ) 

WARRANT  TO  DISCHARGE  FATHER  OF  BASTARD. 

[Seo  mnte,  598^ ;  1  R.  8.  648,  §  80.] 

Saratoga  Couimr,  ss :  To  the  keeper  of  the  common  jail  of  sakl 
county,  Greeting  : 

Whereas,  by  the  warrant  of  the  undersigned,  two  of  the  justices  of  the 

peace  of  said  county,  dated  the day  of Rk^hard  Fen  was  com- 

mittcd  to  your  custody  in  said  jail  for  that,  being  chai^d  as  the  reputed 
father  of  a  bastard  child  whereof  k  was  testified  Polly  White,  of  the  town 
of  Saratoga  Springs,  in  said  county,  was  pregnant  and  which  was 
likely  to  become  chargeable  to  said  county  (or,  "*  town!")  he  bad  do! 
pakl  the  costs  by  us  certified,  and  executed  the  bond  consequent  upon 
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our  order  of  filiation  thereupon  made,  as  by  statute  required.  And 
whereas,  it  is  now  testified  and  appears  to  us,  upon  competent  testimony, 
that  the  said  Polly  White  hath  married  before  being  delivered  of  such 
child  (or,  "  ha$  miscarried  of  said  chikT  or,  **  appears  no!  to  have  been 
pregnantD  you  are  therefore  hereby  commanded,  on  the  receipt  hereof, 
to  discharge  and  relieve  the  said  Richard  Fen  out  of  your  custody  in  said 
jail,  if  detained  there  for  no  otiier  cause  than  what  is  specified  in  said 
warrant. 

Given  under  our  hands  and  seals  the day  of 1841. 

John  B.  Gilbbrt,  [l.  ■.] 
S.  J.  CowEN,         [l.  s.] 

Justices  of  the  Peace. 


(  No.  72.  ) 

WABRANT  TO  SIEZB  PBOPBRTT  OF  ABSCONDINO  FATHBB  OF  BASTABO. 

[Seo  ante,  539 ;  1  R.  S.  653,  §  53.] 

Saratoga  County,  ss  :  To  the  overseers  of  the  poor  of  the  town  of 
Saratoga  Springs,  in  said  county,  (or,  ^'io  the  superintendents  of  the  poor 
of  said  county D  Greeting  : 

It  appearing  to  us,  two  of  the  justices  of  the  peace  of  said  county,  as 
well  by  the  representation  and  application  to  us  made  by  you,  as  upon 
due  proof  of  the  facts  before  us  made,  tluit  Richard  Feu  is  the  father  of 
a  bastard  child  (or,  ^of  a  child  likehj  to  be  bom  a  bastardy  whereof  Polly 
White  of  said  town,  is  now  pregnant,"^)  and  which  is  likely  to  become 
chargeable  to  said  town  (or,  "*  county,*")  and  that  the  said  Richard  Fen 
has  absconded  from  said  town,  which  is  the  place  of  his  ordinary  resi- 
dence, leaving  in  said  county  some  estate  real  or  personal.  And  where- 
as, you,  the  said  overseers  (or,  ^*  superintendents^)  have  applied  to  us  for 
our  warrant  to  sieze  the  said  estate :  We  therefore  hereby  authorize 
you  to  take  and  sieze  the  gcKxIs,  chattels,  effects,  things  in  action,  and  the 
lands  and  tenements  of  the  said  Richard  Fen,  wherever  the  same  may 
be  found  in  the  county  aforesaid.  And  you  are  directed,  immediately 
upon  such  seizure,  to  make  an  inventory  of  the  property  by  you  taken 
and  return  the  same,  together  with  your  proceedings,  to  the  next  court 
of  general  sessions  of  the  peace  of  said  county. 

Given  under  our  hands  this day  of 1841. 

John  B.  C^lbbbt, 
8*  J.  CoWBN, 

Justices  of  the  Peoes. 
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(  No.  7a,  ) 

WAERANT  TO  CONFINE  A  LUNATIC. 

[Sec  ante,  530.] 

Sabatoga  County,  ss  :  To  the  constables  aod  overseers  of  the  poor 
of  the  towQ  of  Saratoga  Springi^,  in  said  county,  Grsbtinq  : 

Whereas,  upon  the  application  of  the  overseers  of  the  poor  of  said 
town,  made  to  us,  the  undersigned,  two  of  the  justif;e8  of  the  peace  of 
said  town,  and  upon  examination  made  by  us,  it  satisfactorily  appears 
that  Richard  Fen,  who  is  now  at  large  in  said  town,  is  a  lunatic  or  mad 
person,  and  that  it  would  be  dangerous  to  permit  him  to  go  at  lai^,  and 
that  the  committee  and  relatives  of  the  said  Richard  Fen  neglect  and  re- 
fuse to  confine  and  maintain  him,  (or,  **that  there  is  no  committee  of  the 
said  Richard  Fen,  or  any  relative  of  sufficient  ability  to  confine  and  main- 
tain him.")  These  are  thereibre  to  commaud  you,  the  said  constables 
and  overseers,  to  apprehend,  or  cause  to  be  apprehended,  the  said  Rich- 
ard  Fen,  and  to  cause  him  to  be  safely  locked  up  and  confined  in  such 
secure  place  as  may  be  provided  by  you  the  said  overseers,  within  the 
said  town  of  Saratoga  Springs,  or  within  the  said  county,  (or,  ^*  in  the 
county  poor-house  of  said  county,^  or,  *•  in  the  lunatic  asylum  in  the  dty 
of  New-York.'') 

Given  under  our  hands  and  seals,  the day  of     ■      1841. 

John  B.  Gilbert,  [l.  s.] 
Ransom  Cook,        [l.  s.] 

Jmtices  of  the  Peace. 


(  No.  74.  ) 
warrant  to  confine  lunatic  upon  the  justices*  own  view. 

[See  mntc,  531.] 

Saratoga  County,  ss  :  To  the  constables  and  overseers  of  the  poor 
of  the  town  of  Saratoga  Springs,  in  said  county.  Greeting  : 

Whereas,  it  appears  to  us,  the  undersigned,  two  of  the  justices  of  the 
peace  of  said  town,  upon  our  own  view,  (or,  "  upon  the  complaint  and 
information  on  oath  of  Timothy  Wiggins^  made  before.  usD  that  Rich- 
ard Fen,  who  is  now  at  large  in  said  town,  is  so  far  disordered  in  bis 
senses  as  to  endanger  his  own  person,  and  the  persons  and  property  of 
others,  if  permitted  to  go  at  large.  These  are  therefore.  [Conclude  as 
in  but  form.'] 
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(  No.  76.  ) 

WARRANT   TO   SEIZE   THE   PROPERTY  OF   A  PERSON  ABSCONDING,    AND 
LEAVING  HIS  WIPE   AND  CHILDREN  CHARGEABLE,  drC. 

[See  ante,  531.] 

Saratoga  County,  ss  :  To  the  overseers  of  the  poor  of  the  town  of 
Saratoga  Springs,  in  said  county,  Grbbting  : 

Whereas,  it  appears  to  us,  Ransom  Cook  and  John  B.  Gilbert,  two4>f 
the  justices  of  the  peace  of  the  said  county,  as  well  upon  the  complaint 
and  application  of  you  tlie  said  overseers,  as  upon  due  proof  made  be- 
fore us,  that  Richard  Fen,  late  of  said  town,  has  absconded  from  his  wife 
and  children  there,  leaving  them  chargeable  (or,  '*  likely  to  become  charge' 
dbleD  upon  the  public  for  their  support ;  and  that  the  said  Richard  Fen 
has  some  estate,  real  or  personal,  in  said  county.  These  are  therefore 
to  authorize  and  empower  you  the  said  overseers,  to  take  and  seize  the 
goods  and  chattels,  eflects,  things  in  action,  and  the  lands  and  tenements 
of  the  said  Richard  Fen,  wherever  the  same  may  be  found  in  the  said 
county.  And  you  are  hereby  directed  immediately  to  make  an  inven- 
tory of  the  property  so  seized  by  you,  and  return  the  same,  together 
with  your  proceedings,  to  the  next  court  of  general  sessions  of  the  peace 
of  said  county. 

Given  under  our  hands  and  seals,  the day  of 1841. 

R.  Cook,  [l.  s.] 
John  B.  Gilbert,  [l.  s.] 
Justices  of  the  Peace. 


(  No.  76.  ) 

BOND  TO  BE  GIVEN  BT  ABSCONDING  FATHER,   TO  HAVE  WARRANT  DI9n 

CHARGED. 

[See  ante,  593.] 

Know  all  men  by  these  presents,  that  we,  Richard  Fen  and  John  Doe, 
are  held  and  firmly  bound  unto  Timothy  Wiggins  and  Simon  Stokes, 
overseers  of  the  poor  of  the  town  of  Saratoga  Springs,  in  the  county  of 

Saratoga,  in  the  sum  of dollars,  to  be  paid  to  the  said  overseers, 

their  successors  or  assigns ;  for  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of 1841. 
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Whereas,  under  and  by  virtue  of  a  warrant  issued  on  the day  of 

by  Ransom  Cook  and  John  B.  Gilbert,  two  of  the  justices  of  the 

peace  of  said  county,  alleging  that  Richard  Fen,  late  of  said  town  of 
Saratoga  Springs,  had  absconded  from  his  wife  and  children  in  said 
town,  leaving  them  chargeable  (or,  ^^  likely  to  become  chargeable^)  upon 
the  puhlic  for  their  support,  the  above  named  overseers  of  the  poor  have 
seized  and  taken  certain  property  of  the  above  bounden  Richard  Feo: 
Now  therefore — 

The  condition  of  this  obligation  is  such,  that  if  the  wife  and  children 
of  the  said  Richard  Fen,  or  any  or  either  of  them,  shall  not  become,  or 
hereafter  be,  chargeable  to  the  said  town  or  county:  then  this  obligation 
to  be  void :  otherwise  to  be  and  remain  in  full  force  and  virtue. 

Richard  Fen,  [i^  s.] 
John  Do^       [l.  s.] 

Scaled  and  delivered  in  presence  of,  and 
penalty  and  sureties  approved,  by  us, 

R.  Cook, 

J.  B.  Gilbert, 

Juitices. 

ORDER  DISCHARGING  WARRANT   AGAINST  ABSCONDING  FATHER. 

[See  ante,  532.] 

Saratoga  County,  ss  :  To  the  overseers  of  the  poor  of  the  town  of 
Saratoga  Springs,  in  said  county.  Greeting  : 

Whereas,  by  our  warrant,  dated  the day  of 1841,  we  au- 
thorized and  empowered  you  to  seize  and  take  the  goods,  chattels,  effects, 
things  in  action,  and  the  lands  and  tenements  of  Richard  Fen,  late  of  said 
town,  who  had  absconded  from  his  wife  and  children  there,  leaving  them 
chargeable  (or,  **  likely  to  become  chargeable!^  upon  the  public  for  their 
support.  And  whereas,  the  said  Richard  Fen  has  returned  and  supported 
his  said  wife  and  children,  (or,  *'  given  security  which  is  satisfactory  to  tu,  to 
the  overseers  of  the  poor  of  said  town^  that  his  said  wife  and  children  shall 
not  becomCf  or  liereifter  be,  c/uirgeable  to  said  town  or  county!*)  Wo  do 
therefore  hereby  discharge  our  said  warrant,  and  direct  you  to  restore 
to  the  said  Richard  Fen  his  property  taken  under  and  by  virtue  thereof 

Given  under  our  hands  the day  of 1841. 

R.  Cook,  [l.  a.] 

J.  B.  Gilbert,  [l.  s.] 
Justices  of  the  Peaos. 
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COMPLAINT  AGAINST  A  HAWKER   AND  PEDLCR  FOR  TRAVELLING,  itC.  WITH- 
OUT  A  LICENSE. 

[See  mnte,  532.] 

To  George  W.  Wilcox,  Esquire^  one  of  the  justices  of  the  peace  in 
and  for  the  county  of  Sarotoga : 

James  Den,  of  the  town  of  Saratoga  Springs,  in  said  county,  upon  his 
oath,  complains,  that  on  the day  of instant,  at  said  town,  Rich- 
ard Fen  did  travel  from  place  to  place,  for  the  purpose  of  carrying  to  sell, 
or  exposing  to  sale,  and  then  and  there  did  ex|>ose  to  sale,  divers  goods, 
wares  and  merchandize,  of  the  growth,  produce  or  manufacture  of  some 
foreign  country  or  countries,  to  wit,  {specify  the  articles^)  without  having 
obtained  a  license  as  a  hawker  and  pedler,  as  required  by  law.  And 
thereupon  the  said  James  Den  prays  that  the  said  Richard  Fen  may  be 
apprehended  and  dealt  with  according  to  law. 

James  Dzm. 
Subscribed  and  sworn  before  me,  i 

this day  of ,  1841.      \ 

Geo.  W.  Wilcox,  Justice  of  the  Peace. 

WARRANT  TO   ARREST  HAWKER  AND  PEDLER. 

Saratoga  Countv,  ss  :  To  any  constable  of  said  county,  Gebtino  : 
Whereas,  James  Den,  of  the  town  of  Saratoga  Springs,  in  said  coun- 
ty, has  this  day  made  complaint,  on  oath,  before  me,  George  W.  Wilcox, 
one  of  the  justices  of  the  peace  of  said  county,  that  on  [recite  the  cam* 
plaintf  and  conclude  as  in  No.  35,  ante^  641.] 


(  No.  78.  ) 

RECORD   OF  CONVICTION   OF  A   HAWKER   AND  PEDLER. 
[See  ante,  532.] 

Saratoga  County,  ss  :  Be  it  remembered,  that  on  the  — ^-  day  of 
— —  1841,  James  Den  personally  appeared  before  me,  the  undersigned, 
a  justice  of  the  peace  of  said  county,  and  made  complaint  on  oath,  that 
on  {recite  the  complaint.)  Whereupon  I  issued  my  warrant  to  cause  the 
said  Richard  Fen  to  be  brought  before  me  to  answer  to  said  complaint, 
and  to  be  dealt  with  in  the  premises  according  to  law.  And  now  at  this 
day,  that  is  to  say,  on  the day  of ,  the  said  Richard  Fen  hav- 
ing been  regularly  brought  before  me  by  virtue  of  said  warrant,  and  I 
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faaTing  heard  the  proofs  and  allegations  touching  the  matter  of  said  com- 
plaint ;  and  the  said  Richard  Fen  failing  to  produce  before  me  a  suffident 
license  to  authorize  such  travelling  and  trading  as  aforesaid,  and  I  being 
satisfied  by  the  confession  of  the  said  Richard  Fen,  (or,  ^  by  the  oaths  of 
competent  witnesses,^)  that  he,  the  said  Richard  Fen  is  guilty  of  the  said 
offence.  1  do  therefore  convict  him  thereof,  and  adjudge  him  to  have 
forfeited  for  the  said  oflence  the  sum  of  twenty-five  dollars,  to  the  use  of 
the  poor  of  the  said  town  of  Saratoga  Springs.  And  the  costs  of  this  con- 
viction are  ascertained  and  adjudged  by  me  to  amount  to  the  sum  of 

dollars. 

Given  under  my  hand  this day  of ,  1841. 

G.  W.  Wilcox,  Justice  of  the  Peace. 


(  No.  79.  ) 

WARRANT  TO  COLLECT  PENALTY  OF  A  HAWKER  AND  PEDLER. 
[See  ante,  539.] 

Saratoga  Countt,  ss  :  To  any  constable  of  said  county,  Grebtiko  : 

Whereas  Richard  Fen,  has  been  this  day,  upon  competent  testimony, 
duly  convicted  before  me,  (Jeorge  W,  Wilcox,  a  justice  of  the  peace  of 

said  county,  for  that  on  the day  of ^  at  the  town  of  Saratoga 

Springs,  in  said  county,  the  said  Richard  Fen  did  {insert  the  statement  of 
(he  offence^  as  in  tlie  complaint^)  whereby  the  said  Richard  Fen  was  by 
me  adjudged  to  have  forfeited  the  sum  of  twenty  five  dollars,  to  the  uso 
oi  the  poor  of  the  said  town  of  Saratoga  Springs,  and  to  have  become 

also  liable  to  pay  the  sum  of dollars,  the  costs  of  his  said  conviction, 

as  ascertained  and  adjudged  by  me.  And  whereas  the  said  Richard 
Fen,  although  duly  notified  of  said  conviction,  has  neglected  to  pay  the 
said  forfeiture  and  costs. 

These  are  therefore  to  command  you,  to  cause  the  said  forfeiture  and 
eosts  to  be  forthwith  levied  by  distress  and  sale,  at  public  vendue,  of  the 
goods,  wares,  and  merchandize  of  the  said  Richard  Fen ;  and  you  are 
thereupon  to  bring  the  monies  thus  collected,  before  me,  at  my  office,  ia 
the  town  of  Saratoga  Springs,  aforesaid. 

Given  under  my  hand  and  seal,  this  «— -  day  of ^  1841. 

Gboror  W.  Wilcox,  [l.  s.] 
Justice  of  Ae  Pe 
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(  No.  rr. ) 

warraut  of  commitment  of  a  hawker  and  pedler»  on  conviction  for 
refusing  to  produce  license. 

[See  auto,  533 ;  1 R.  S.  576,  §  7.] 

Saratoga  County,  ss  :  To  any  constable  of  said  county^  and  to  the 
keeper  of  the  coitimon  jail  oF  said  county.  Greeting  : 

Whereas  Richard  Fen,  has  been  this  day,  upon  the  complaint  on  oath 
of  James  Den,  one  of  the  overseers  of  the  poor,  of  the  town  of  Saratoga 
Springs,  in  said  county,  and  upon  competent  testimony,  duly  convicted 
before  me,  George  W.  Wilcox,  a  justice  of  the  peace  of  said  county,  for 

that  on  the day  of at  the  town  of  Saratoga  Springs,  in  said 

county,  the  said  Richard  Fen  did  travel  from  place  to  place,  for  the  pur- 
pose of  carrying  to  sell  or  exposing  to  sale,  and  then  and  there  did  ex- 
pose to  sale,  divers  goods,  wares,  and  merchandize,  of  the  growth,  pro- 
duce, or  manufacture  of  some  foreign  country  or  countries,  to  wit  (*pecify 
the  articles)  and  that  the  said  Richard  Fen,  did  then  and  there  refuse  to 
produce  a  license  as  a  hawker  and  pcdicr,  to  the  said  James  Den,  who  de- 
manded the  same.  And  whereas,  upon  such  conviction,  i  did  determine 
and  adjudge,  that  for  the  said  offence,  the  said  Richaitl  Fen,  had  forfeited 
the  sum  often  dollars,  to  the  overseers  of  the  poor,  of  the  town  aforesaid, 
for  the  use  of  the  poor  therein.  And  the  costs  of  the  said  conviction 
were  ascertained  and  adjudged  by  me,  to  amount  to  (he  sum  of  ' 
dollars.  And,  whereas  the  said  Richard  Fen,  although  duly  notified  of 
the  said  conviction,  has  neglected  and  refused,  and  still  does  neglect  and 
refuse  to  pay  the  amount  of  the  said  forfeiture  and  costs. 

Those  arc  therefore  to  command  you,  the  said  constable,  to  take  the 
•aid  Richard  Fen,  and  convey  and  dcKver  him  to  the  said  keeper.  And 
you  the  said  keeper,  are  required  to  receive  the  said  Richard  Fen  into 
your  custody,  in  the  said  jail,  and  him  there  safely  keep,  for  the  space  of 
one  montli. 

Given  under  my  hand,  the day  of » 1841. 

Gborob  W.  Wilcox. 

Justice  if  the  Peace. 
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(  No.  80.  ) 

•TATEVEIIT  OF  COlfVICTtOK  OF  AN  OFFENDER  FOR  VIOLATING  EXCISE  LAW. 

[Sbe  anio,  533.] 

Saratoga  Coitnty»  ss  :   To  the  court  of  general  sessions  of  the  pesce 
of  said  county. 

I,  the  undersigned,  a  justice  of  the  peace  of  said  county^do  certify  and 

state,  as  by  law  required,  that  on  the  —  day  of Richard  Fen,  of 

the  town  of  Saratoga  Springs,  in  said  county,  who  had  been  duly  licensed 
to  keep  an  inn  or  tavern,  was  duly  convicted  before  me  of  the  oflcnce  of 
not  keeping  in  such  inn  or  tavern  two  spare  beds  for  his  guests  with 
good  and  sufficient  sheeting  and  covering,  therefor,  (or,  whatever  the 
offence  was,)  And  u|)on  such  conviction  the  said  Richard  Fen  was  by 
me  adjudged  to  have  forfeited  the  sum  of  five  dollars  to  the  use  of  the 
poor  of  said  town;  and  the  costs  of  said  conviction  were  by  me  asccr- 
tained  and  adjudged  to  amount  to  the  sum  of dollars. 

And  I  further  certify  that  the  said  Ricliard  Fen  has  not  paid  the  said 

forfeiture  and  costs  to  me.     Dated  the day  of 1841. 

Geo.  W.  Wilcox,  Justice  of  the  Peace. 


(  No.  81.  ) 

flea  to  the  Jl'RUDICTION. 
[See  ante,  543] 

^^o^^  ^™  I     Before  George  W.  Wilcox,  Esquire,  one  of  the  jas- 
Tub  Pbople    i  ^'^^^  ^^  ^'^^  peace  in  and  for  the  county  of  Saratoga. 

And  the  said  Richard  Fen  in  his  own  proper  person  cometh  into  coort 
here,  and  having  heard  the  said  complaint  read,  saith  that  this  court 
ought  not  to  take  cognizance  of  the  arson  and  felony  in  the  said  complaint 
specified  ;  because,  protesting  that  lie  is  not  guilty  of  the  same,  nevcrtlie* 
le'ss  the  said  Richard  Fen  saith  that  by  the  laws  of  this  state  the  crime 
of  arson  in  the  first  degree  is  cognizable  and  triable  only  in  tlie  courts  of 
oyer  and  terminer  of  said  state  and  not  in  any  other  court  or  by  any  of- 
ficer other  than  the  judges  thereof.  And  this  he  the  said  Richard  Fen  is 
ready  to  verify  ;  wherefore  he  prays  judgment  if  this  court  now  here  will 
or  ought  to  take  cognizance  of  the  complaint  aforesaid  ;  and  that  by  the 
court  here  he  may  be  dismissed  and  discharged,  &c.(a) 

Richard  Fbh. 

(a)  As  a  fl;eaeral  rule,  pleas  in  obatemeat  roust  be  verified  by  affidavit  Set  9 
R.  S.  276, 6  1.  But  if  the  maUer  of  the  Dies  appears  upon  the  lace  of  the  procesi 
or  proceedings  before  the  justice  no  affidavit  of  verification  is  necessary.  Gn. 
Pnic.Sded.S24. 
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(  No.  82.  ) 

DEMURRER  TO  COMPLAINT. 

{Sco  mnte,  542.] 

ads     ^    i     ^^'^^^  George  W.  Wilcox,  Esquire,  one  of  the  jus- 
The  People    )  ^*^^*'  of  the  peace  in  and  for  the  county  of  Saratoga. 

And  I  he  said  Richard  Fen,  in  his  own  proper  person,  comcth  into  court 
here,  and  having  heard  the  said  complaint  read,  saith  that  the  said  com- 
plaint, and  the  matters  therein  contained,  in  manner  and  fonn  as  the 
same  are  tlierc  stated  and  set  forth  are  not  sufficient  in  law,  and  that  he, 
the  said  Riciiard  Fen,  is  not  bound  by  the  law  of  the  land  to  answer  the 
same ;  and  this  he  is  ready  to  verify.  Wherefore,  for  want  of  a  suffi- 
cient complaint  in  this  behalf,  the  said  Richard  Fon  prays  judgment,  and 
that  by  the  court  hero  he  may  bo  dismissed  and  discharged  from  tho 
premises  in  the  said  complaint  specified. 

RicnARD  Fbv. 


(No.  83.) 

PLEA  IN  ABATEMENT. 

[Seo  ante,  543-3.] 

[^Commence  as  in  last  UcoformsJ]  And  Richard  Fen,  who  is  complain- 
ed of  hero  by  the  name  of  Robert  Fen,  in  his  own  proper  person  cometh 
into  court  here,  and  having  heard  the  said  complaint  read,  saith  that  lie 
was  baptized  by  the  name  of  Richard  Fen,  and  by  the  christian  name  of 
Richard  hatli  always  since  his  baptism,  hitherto  been  called  and  known, 
without  this  that  he  the  said  Richard  Fen  now  is  or  at  any  time  hitherto 
hath  been  called  or  known  by  the  christian  name  of  Robert,  as  by  the 
said  complaint  is  supposed.  And  this  he  tlie  said  Richard  Fen  is  ready 
tu  verify ;  wherefore  he  prayeth  judgment  of  the  said  complaint,  and 
that  the  same  may  be  quashed,  &c. 

Richard  Fen. 

Saratoga  Cou.^tt,  sb  :  Richard  Fen^,  who  is  complained  of  by  the 
name  of  Robert  Fen,  being  duly  sworn,  says  that  the  above  plea  is  truo 
io  substance  and  matter  of  fact,  to  the  best  of  his  knowledge  and  belief. 

Richard  Fen. 
Sworn  and  subscribed  before  me  ) 

this -^— day  of 1841.      ) 

Geo.  W.  Wilcox*  Justice  of  the  Peace^ 
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(  No.  84.  ) 

PLEA  IN  BAR. 

[See  mnte,  543.] 

l^Commence  as  in  No.  81.]  And  the  said  Richard  Fen,  in  bis  own 
proper  person,  comcth  into  court  here,  and  having  heard  the  said  com- 
plaint read,  saith  that  the  said  people  ought  not  further  to  prosecute  the 
said  complaint  against  liim  the  said  Richard  Fen  ;  because:  he  saith  that 
{^.^  sopi  oceeding  to  stale  I  fie  mailer  of  iJte  pica ;  and  concluding  Ihns:'^ 
Aud  this  he  the  said  Richard  Fun  is  ready  to  veriry  ;  wlu^refore  he  prays 
judgment,  and  that  by  the  court  here  he  may  be  dismissed  and  discharged 
from  the  said  premises  io  the  said  complaint  abovo  specified. 

Richard  Fric 


(  No.  85.  ) 

.CERTIFICATE  AND  REQXJEST  TO   TWO  JUSTICES   TO  PORM   A  COURT   OF 

SPECIAL   SESSIONS. 

[Sco  anto,  551.] 

Saratoga  County,  ss  :  To  Ransom  Cook  and  John  B.  Gilbert,  jus- 
tices of  the  peace  of  said  county. 

I  certify  that  Richard  Fen  has  been  brought  before  me  the  undersign- 
ed, a  justice  of  the  peace  of  said  county,  chained  on  the  oath  of  James 
Den  with  having,  on  the day  of instant,  at  the  town  of  Sara- 
toga Springs,  in  said  county,  assaulted  and  beaten  the  said  James  Den. 
And  the  said  Richard  Fen  has  requested  to  be  tried  for  said  offence  be- 
fore a  court  of  special  sessions ;  (or,  "  and  the  said  Ricluird  Fen  having 
been  required  by  me  to  give  bail,  and  having  omitted  to  do  so  for  twenty* 
four  hours  thereafter.*')  You  are  therefore  required  to  associate  with 
me  for  the  purpose  of  forming  said  court*  at  my  office  in  said  town,  oo 

the day  of instant,  at o'clock  in  tlie noon,  to  try 

the  said  Richard  Fen  for  the  offence  aforesaid.     Dated  this day  of 

,  1841. 

Gro.  W.  Wilcox,  Justice  ofAePe 
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(  Ko.  8G.  ) 

ClETmOATX  AND  KKQUEST  OF  A  CIRCtJIT  JUDOB  TO  TRRfiS  JVWttcmB 
TO  FORM  A   COURT  OF   SPECIAL  SE88IOKS. 

rSee  ante,  551 ;  9  R.  S.  713,  $  4.] 

Saratoga  County,  ss  :  To  Sidney  J.  Cowen,  Ransom  Cook,  and 
Ck^orgG  W.  Wilcox,  Esquires,  three  of  the  justices  of  the  peace  of  said 
county : 

I,  John  Willard,  circuit  judge  of  the  fourth  circuit,  certify  that  Richard 
Fen  has  been  brought  before  me,  charged  on  the  oath  of  James  Den, 
\vith,  [continue  as  in  last  form.']    You  are  therefore  required  to  meet  at 

the  house  of——,  in  said  town,  on  the day  of instant,  at 

o'clock  in  the noon,  for  ihe  purpose  of  forming  a  court  of  special 

sessions,  and  trying  the  said  Richard  Fen  for  the  offence  aforesaid 

Dated  the day  of »  1841. 


(  No,  87.  ) 

WARRANT  TO  COMMIT  PRISONER  TO  JAIL  AFTER   HtS   ARREST,   AND  BE- 
FORE  COURT  OF   SPECIAL  SESSIONS  CONVENES. 

[See  ante,  552;  2  R.  S.  712,  §  5.] 

Saratoga  County,  ss  :   To  any  constable  of  said  county,  and  to  tho 
keeper  of  the  common  jail  of  said  county,  Greetinq  : 

Whereas,  Richard  Fen  has  this  day  been  brought  before  me,  George 
W.  Wilcox,  one  of  the  justices  of  the  peace  of  said  county,  charged,  oo 

the  oath  of  James  Den,  with  having,  on  the day  of instant,  at 

the  town  of  Saratoga  Springs,  in  said  county,  assaulted  and  beaten  tlie 
said  James  Den ;  and  the  said  Richard  Fen  not  having  ghrcn  bail  to  ap- 
pear and  answer  for  the  said  offence,  although  required  by  mo  so  to  do, 
(or,  •♦  and  ihe  said  Richard  Fen  having  requested  to  he  tried  by  a  court 
of  special  sessions.^)  These  are  to  command  you  the  said  constable 
fi>rthwith  to  convey  and  deliver  tlie  said  Richard  Fen  into  the  custody  of 
the  said  keeper.  And  you,  the  said  keeper,  are  hereby  required  to  ro« 
ceive  the  said  Richard  Fen  into  your  custody  in  the  said  jail,  and  him 
there  safely  keep,  until  he  shall  be  required  to  be  brought  before  a  court 
of  special  sessions  for  trial,  or  shall  be  otherwiso  discharged  by  due 
course  of  law. 

Ghren  under  my  band  and  seal  the day  of 1841. 

Geo  W,  Wilcox,  [l.  s.] 
Justice  rfthe  Peace. 
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ORDER  TO  JAILER  TO  BRIHO  UP  PRISONER  FOR  TRIAL. 

Saratoga  Coitntt,  as :  To  the  keeper  of  the  common  jail  of  the  laid 
county,  Greeting  : 

The  undersigned,  justices  of  the  peace  of  said  county,  being  duly  as* 
sociated  as  a  court  of  special  sessions  for  the  trial  of  Richard  Fen,  now 
in  your  custody  in  said  jail,  by  virtue  of  a  warrant  of  commitment  is- 

sued  by  the  undersigned,  George  W.  Wilcox,  and  dated  the day  of 

instant,  do  hereby  order  and  direct  you  to  bring  the  said  Richard 

Fen  before  us,  forthwith,  at  the  office  of  said  George  \V.  Wilcox,  in  tho 
town  of  Saratoga  Springs,  in  said  county,  together  with  said  warrant ; 
to  the  end  that  he  may  be  tried  before  us  for  the  offence  specified  in  said 

warrant.    Given  under  our  hands  the day  of 1841. 

G.  W.  Wilcox, 

R.  Cook, 

J.  B.  Gilbert, 

Jusiicei  of  the  Peace. 


(  No.  88.  ) 

VENIRE  FOR  JURY  IN  SPECIAL  SESSIONS. 
[See  ante,  55:2-3  ] 

Saratoga  County,  ss  :  To  any  cohstable  of  said  coimty,  Greetino  : 
You  are  hereby  commanded  to  summon  twelve  good  and  lawful  men 
qualified  to  serve  as  juror:*,  and  not  exempt  from  such  service  by  law, 
and  who  are  in  no  wise  of  kin  either  to  James  Den  or  to  Richard  Fen, 
to  be  and  appear  before  the  undersigned  justices  of  the  peace  of  said 
county,  convened  as  a  court  of  special  sessions,  at  the  office  of  the  un- 
dersigned, George  W.  Wilcox,  in  the  town  of  Saratoga  Springs,  in  said 

county,  on  the  day  of instant,  at o'clock  in  tho 

noon,  to  make  a  jury  for  tho  trial  of  the  said  Richard  Fen,  on  a  charge 
of  havmg  committed  an  assault  and  battery  upon  the  said  James  Den  ; 
whereof  complaint  on  oath  has  been  made  by  the  said  James  Den  to  the 
undersigned  G^rge  W.  Wilcox.  And  have  you  then  there  this  precepts 
together  with  a  list  of  the  jurors  by  you  summoned. 
Given  under  our  hands  the  — -  day  of  1841. 

G.  W.  Wilcox, 
R.  Cook, 
J.  B.  Gilbert, 
Justic$i  of  tke  Peaeo 
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(  No.  81h  ) 

MINUTES  TO  BE  KEPT  B7  COURTS  OF  SPECIAL  SESSIONS. 
[Sec  into,  556.] 

Saratoga  County,  ss:  Minutes  of  a  court  of  special  sessions  held  at 
the  town  of  Saratoga  Springs,  in  said  county,  before  George  W.  Wilcox^ 
Bansom  Cook,  and  Jniin  B.  Gilbert,  Elsquires,  justices  of  the  peace  of 
said  county,  (br  tiic  trial  of  Richard  Fen,  cliarged  before  the  said  Greorgo 
W.  Wilcox,  on  the  oath  of  James  Den,  with  assaulting  and  beating  the 
said  James  Den. 

1841,  January  1.  The  court  met  at  10  o'clock  A.  M.  at  the  office  of 
G.  W.  Wilcox.  The  complainant  and  defendant  were  both  present  in 
court.  The  defendant  on  t>eing  arraigned  and  the  complaint  read  to 
him,  (or,  if  there  is  no  complaint  in  writing,  say,  **  and  Uie  cimrgt  upon 
witich  lie  was  arrested  duly  made  known  to  him,^)  thereupon  pleaded  not 
guilty ;  and  demanded  that  he  be  tried  by  a  jury :  venire  issued  accord- 
ingly and  delivered  to  Timothy  Nabbem,  constable,  returnable  at  3 
oVk>ck  P.  M.  of  the  same  day,  at  the  same  place.  Court  adjourned  to 
that  time. 

3  o'clock  P.  M.  Court  met  pursuant  to  adjournment.  Complainant  and 
prisoner  appeared.  Venire  returned  by  T.  Nabbem,  constable.  The 
followinn^  persons  were  sworn  as  jurors : — {insert  their  names.) 

Witnesses  sworn  and  examined  in  behalf  of  the  people  : — {give  their 
names.) 

Witnesses  sworn  and  examined  on  the  part  of  the  prisoner: — (name 
them.) 

After  hearing  the  proofs  and  allegations  the  jury  retired  under  the 
charge  of  T.  Nabbem,  constable ;  who  was  duly  sworn.  After  a  short 
absence  the  jury  returned  into  court  with  a  verdict  of  guilty. 

"Whereupon  it  was  ordered  and  adjudged  by  the  court  that  the  prison- 
er be  imprisoned  in  the  common  jail  of  said  county,  two  months,  and  pay 
a  fine  of  five  dollars. 

{To  be  signed  by  the  justices.) 

Form  of  minutes  where  defendant  is  acquitted  and  the  court  certify  thai 
the  complaint  was  malicious. 

[Commencement  similar  to  the  above  form.']  After  bearing  the  proofs 
and  allegatbns  the  court  find  the  defendant  not  guilty,  aod  order  thai  ho 
be  dischai^ged. 
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And  the  court  certify  that  the  complaint  was  wilful  and  malicious  and 
without  probable  cause,  and  order  that  James  Den,  the  complainant,  pay 
the  costs  that  have  accrued  to  the  court  and  constable  in  the  proceedings 

had  upon  such  complaint  amounting  to  the  sum  of dollars,  or  give 

satisfactory  security  for  the  payment  thereof  in  thirty  days. 

The  said  James  Den  having  refused  (or,  **  neglecietT)  to  pay  the  said 
casts  or  to  give  security  for  the  payment  thereof,  as  required  by  law, 

judgment  is  hereby  entered  against  him  for  tiie  said  sum  of dollars^ 

the  annount  of  such  costs.    And  it  is  ordered  that  he  be  committed,  6lc. 

{To  be  signed  by  the  justices.) 


(  No.  90.  ) 

BOND  BT  COMPLAINANT  TO  PAT  COSTS. 

[Sco  ante,  556.J 

Know  all  men  by  these  presents,  that  we,  James  Den  and  John  Doc, 
are  held  and  firmly  bound  unto  the  people  of  the  state  of  New- York  in 

the  sum  of dollars;   for  the  payment  whereof  to  said  people  we 

bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  — —  day  of 1841. 

Whereas,  Richard  Fen  was  this  day  tried  before  a  court  of  special 
sessions  held  by  George  W.  Wilcox, Ransom  Cook, and  John  B.Gilbert, 
Esquires,  justices  of  the  peace  of  the  county  of  Saratoga,  on  the  com- 
plaint of  the  above  bounden  James  Den  for  an  assault  and  battery  upon 
him ;  and  the  said  Richard  Fen  having  been  acquitted  upon  said  trial, 
and  the  said  justices  having  certified  that  the  complaint  was  wilful  and 
malicious  and  without  probable  cause ;  and  whereas,  the  costs  which 
have  accrued  to  the  court  and  constable,  upon  said  trial,  amount  to  the 
sum  of dollars. 

Now  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 
James  Den  shall  pay  the  said  costs  in  thirty  days  after  the  said  trial,  then 
the  said  obligation  to  be  void :  otherwise  to  remain  in  full  force. 

James  Dbn,  [l.  •.] 
John  Dob.   [l.  s.] 
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(  No.  91.  ) 

WAREANT  TO  COMMIT   COMPLAINANT  POR  NOT   FATING  OR  SECURING 

COSTS. 

[Sm  ante,  557.] 

Saratoga  Countt,  bb  :  To  any  constable  of  said  couDty,  and  to  the 
keeper  of  the  common  jail  of  said  county,  Grebtino  : 

Whereas,  at  a  court  of  special  sessions  duly  formed,  convened  and 
held  this  day,  before  us,  the  undersigned,  justices  of  the  peace  of  said 
county,  at  the  office  of  Greorge  W.  Wilcox,  in  the  town  of  Saratoga 
Springs,  in  said  county,  for  the  trial  of  Richard  Fen,  on  the  complaint  on 
oath  of  James  Den,  for  an  assault  and  battery  upon  him,  the  said  Rich- 
ard Fen  was  acquitted.  And  whereas,  the  said  court  thereupon  certified 
in  their  minutes  that  the  said  complaint  was  wilful  and  malicious,  and 
without  probable  cause,  and  that  the  costs  which  had  accrued  to  the 
court  and  constable  in  the  proceedings  had  upon  the  said  complaint, 

amounted  to dollars.    And  whereas,  the  said  James  Den  having 

neglected  to  pay  the  same,  or  to  give  the  security  therefor  requured  by 
law,  the  said  court  entered  judgment  against  him  for  the  said  costs. 

These  are  therefore  to  command  you,  the  said  constable,  to  take  the 
flaid  James  Den  and  convey  and  deliver  him  into  the  custody  of  the 
keeper  of  the  common  jail  of  said  county.  And  yoa  the  said  keeper  are 
hereby  required  to  receive  the  said  James  Den  into  your  custody,  in  the 
said  jail,  and  him  there  safely  keep  until  he  shall  pay  the  said  costs,  with 
the  costs  of  his  commitment,  or  until  he  shall  be  thence  discharged  by 
due  comve  of  law. 

£Kven  under  our  hands  and  seals,  the  •— ^  day  of 1841. 

G.  W.  Wilcox,  [l.  «.] 


R.  Cook,  [l.  s.] 

J.  B.  GiLBBRT,   [l.  8.] 

JuHicei  of  the  Peace. 


(  No.  92.  ) 

RECOGNIZANCE  TO  BE  TAKEN  BT  COURT  OP  SPECIAL  SESSIONS  IN  THE 
CITY  OF  NEW-TORK,  FOR  PRISONER'S  APPEARANCE  AT  GENERAL  SES- 
SIONS. 

[Sm  ante,  557.] 

This  recognizance,  in  its  general  form,  will  be  similar  to  No.  25,  ante 
681 :  with  the  excaptioD,  that  in  this  precedent  it  will  not  be  necessary, 

87 
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probaUy,  to  recite  any  of  the  previous  proceedings.  The  words  of  the 
statute  are»  **  the  said  court  shall  enter  the  appeal  in  their  minutes ;  and 
shall  proceed,  in  themmemmnner  OBifw^mA  trMt^hmhadfto  take 
a  recognizance  from  the  accused,''  4m^ 


<  No.  M.  ) 

WARRAIIT  BT  8FSCUI.  SESSIONS  IN  NBW-YORX  CTIT,  TO  COMMIT^  V0« 
WANT  OF   SmumES  TO  APPBAK  AT  OENXEAI.  SXSHONS. 


( No.  94. ) 

WARRANT  or  COMMiniBNT  ON  CONVICTION  BT  COURT  OF  SFBCIAL 

8BS8ION8. 

[SM»nto,55a.] 

Saratoga  Covntt,  ss:  To  any  constable  of  said  coantyt  wd  to  Am 
keeper  of  the  common  jail  of  said  couirty,  GRBRrnm: 

Whereas,  at  a  court  of  yecial  sessions  of  the  peace,  duly  fowaod,  coiir 
veoed  and  heki  this  day,  at  the  offiee  of  Qeorgt  W.  Wiicos,  in  the  tamm 
of  Saratoga  Spraigs,  in  said  eoonty,  before  the  uodesrigned,  tbree  of  tto 
justices  of  the  peace  of  said  coun^,  for  the  trial  of  Richard  Fsb,  duiraai 
on  the  oath  of  James  Den,  before  the  undersigned,  George  W.  WihoK 

with  having,  on  the day  of         » at  the  tovm  aforesaid,  Bssnnll^ail 

and  beaten  the  said  James  Den,  the  said  Richard  Feo  was  d«ly  eoaviated 
of  thQ  said  oftnce.  And  whereas,  upon  such  conviction,  the  said  court 
did  a4judge  and  delemune  that  the  said  Richard  Fen  shouU  pay  a  fine 
of  five  dollars,  and  be  imprisoned  in  the  common  jail  of  sdd  coanty 
twenty  days.  These  are  therefore  to  command  you,  the  said  constab]e« 
forthwith  to  convey  and  deliver  the  said  Richard  Fen  to  the  said  keeper. 
And  you  the  said  keeper  are  hereby  commanded  to  receive  the  said  Rich- 
ard Fen  into  your  custody  in  the  said  jai^  ^nd  him  there  safely  keep  until 
the  expiration  of  the  said  twenty  days,  and  until  he  shall  pay  tba  mid 
fine,  or  be  thence  discharged  by  due  course  of  law. 

Given  under  our  hands  and  seals,  the  — — -  day  of ^  1841. 

,  Gna  W.  WiLoox,  [l.  s.] 
R.  Cook,  [l.  s.] 

J.  Bk  GnunsRA^      [ju  a.] 
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(  No.  05. ) 

SUBPiBffA  FOft  WITNESSES  BEFORE  COURT  OF  SPECIAL  SESSIONS. 
[8MUit«,5S9.] 

Saratooa  County,  bs  :  The  people  of  the  state  of  New  York.  To 
Simon  Stokes,  Nicodemus  Noakes,  and  John  Doe,  Grsbtino  : 

We  command  and  finnly  enjoin  you,  and  each  of  you,  that  laying 
all  other  matters  aside,  and  notwithstanding  any  excuse,  you  and  each 
of  you,  be  and  appear  before  a  court  of  special  sessions,  to  be  bekl  at 
the  office  of  George  W.  Wilcox,  in  the  town  of  Saratoga  Springs,  in  said 
county,  forthwith  (or,  **on  the  day  of  — —  at  —  ddock,  m  the  — - 
noon^  to  testify  the  truth  and  give  evidence  according  to  your  knowl- 
edge, respecting  a  certain  complaint  on  oath  made  before  the  said 
George  W.  Wilcox,  oae  of  the  justices  of  the  peace,  of  said  coun- 
ty, by  James  Den  against  Richard  Fen,  for  an  assault  and  battery ; 
and  for  which  offence  the  said  Richard  Fen,  is  then  and  there  to  be 
tried. 

Witness  Geoige  W.  Wilcox,  Esquire,  justice  of  the  peace,  at  the  town 

of  Saratoga  Springs,  in  said  county,  the  — —  day  of 1841. 

GaoROB  W.  WiLOox« 

OATH  TO  BE  ADMINISTERED  TO  WITNESSES  IN  COURT  OF  SPECIAL  SESSIONS. 

The  evidence  you  shall  give  in  this  traverse,  between  the  people  of 
the  state  of  New  York,  and  Richard  Fen  the  defendant,  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth.    So  help  you  God. 


(  No.  96.  ) 

CERTIFICATE  OF  CONVICTION  BY  COURT  OF  SPECIAL  SESSIONS. 
[See  uite,  560.] 

Saratoga  County,  ss  :  We  the  undersigned,  justices  of  the  peace  of 
said  county,  d(»  hereby  certify  that  at  a  court  of  special  sessions  of  the 

peace  duly  formed,  convened  and  held  at  the  house  of in  the  town 

of  Saratoga  Springs,  in  said  county,  before  us,  for  the  trial  of  Richard 
Fen,  charged  on  the  oath  of  James  Den,  before  the  undersigned,  G.  W. 
Wilcox,  with  having,  on  the  — -  day  of  — ,  at  the  place  aforesaid,  as- 
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sauhed  and  beaten  the  said  James  Den,  the  said  Richard  Fen  was  daly 
convicted  by  such  court  of  the'  said  offence.  And  upon  such  convictioD, 
the  said  court  did  adjudge  and  determine,  that  for  the  said  offence,  the 
said  Richard  Fen  should  pay  a  fia^of  five  dollars,  and  be  imprisoned  in 
the  common  jail  of  said  county  twenty  days,  {If  the  fine  be  paul^  add) 
And  the  said  fine  has  been  paid  to  the  said  G.  W.  Wilcox,  one  of  such 
justices. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  at  the  town  of 

Saratoga  Springs,  aforesaid,  the  day  of 1841. 

George  W.  Wilcox, 
R  Cook, 
John  B.  Gilbert, 
Justices  of  the  Peace. 


RECOOrnZANCS    to  be  entered   into  by  defendant,  on  REMOVINO  C!0M- 
VICTION  into  SUPREUE  COURT  BY  CBRTIORARL 

[Sec  ante,  346.] 

Saratoga  County,  ss  :  Be  it  renfiembcred  that  on  the  ■  day  of 
— — ,  1841,  before  a  court  of  special  sessions  of  the  peace,  held  by  G. 
W.  Wilcox,  Ransom  Cook,  and  John  B.  Gilbert,  Esquires,  three  of  the 
justices  of  the  peace  of  said  county,  personally  came  Richard  Fen,  John 
Doe,  and  Richard  Roe,  and  severally  and  respectively  acknowledged 
themselves  to  be  indebted  to  the  people  of  the  state  of  New  York,  in 
manner  and  form  following,  that  is  to  say :  the  said  Richard  Fen  in  the 

sum  of dollars,  and  the  said  John  Doe  and  Richard  Roe  in  the  sura 

of dollars  each,  to  be  levied  of  their  respective  goods  and  chattels, 

lands,  and  tenements,  to  the  use  of  the  said  people,  if  default  shall  be 
made  in  the  condition  following: 

Whereas,  at  court  of  special  sessions  held  this  day  before  the  above 
named  justices  of  the  peace  at  the  town  of  Saratoga  Springs,  in  said 
county,  for  the  trial  of  the  said  Richard  Fen  for  an  assault  and  battery, 
upon  the  complaint  of  James  Den,  the  said  Richard  Fen  was  convicted 
of  said  offence  by  such  court.  And  whereas,  the  said  Richaixl  Fen  in- 
tends to  remove  the  said  conviction  into  the  supreme  court  by  certiorari. 

Now  therefore,  the  condition  of  this  recognizance  is  such,  that  if  the 
said  Richard  Fen  shall  appear  at  the  next  court  of  general  sessions  of  the 
peace  to  be  held  in  and  for  said  county  of  Saratoga,  and  shall  abide  the 
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order  or  judgment  of  that  court  in  the  premises,  then  this  recognizance 
to  be  void  :^otherwise  to  remain  in  full  force. 

Richard  Fen, 
John  Doe, 
Richard  Roe. 
Taken,  subscribed,  and  acknowledged  the  ) 
day  and  year  above  written,  before  us.    ] 

Geo.  W.  Wilcox, 

R.  Cook, 

J.  B.  Gilbert, 

JuHices. 


CEBTIORABI  TO  REMOVE  A  CONVICTION  FROM  SPECIAL  SESSIONS  TO  SUPREME 

COURT. 

The  People  of  the  state  of  New- York  to  George  W. 
[l.  s.]        Wilcox,  Ransom  Cook,  and  John  B.  Gilbert,  Esquires,  jus- 
tices of  the  peace  of  the  county  of  Saratoga,  Grebtino: 
We  having  been  informed  that  Richard  Fen  of  said  county  was  lately 
in  a  court  of  special  sessions  of  the  peace  held  before  you,  convicted  of 
having  assaulted  and  beaten  James  Den  ;  and  being  willing,  for  certain 
causes,  to  be  certified  of  the  said  conviction,  and  of  the  complaint,  pro- 
ceedings, and  judgment  against  the  said  Richard  Fen,  do  command  you 
that  the  said  complaint,  proceedings,  conviction,  and  judgment,  with  all 
things  touching  the  same,  by  whatsoever  name  the  parties  may  be  called 
therein,  you  send  to  our  justices  of  our  supreme  court  distinctly  and 
plainly  under  your  hands  and  seals,  and  that  you  cause  this  writ,  and  the 
affidavit  delivered  to  you  therewith,  and  your  return,  to  be  filed  in  the 

office  of  the  clerk  of  our  supreme  court  of  judicature  at within 

twenty  days  after  the  service  of  this  writ.     Witness,  Samuel  Nelson, 

Esquire,  our  chief  justice,  at  the in  the  city  of the day 

of 1841. 

Paige  &  Denio,  Clerks. 
W.  A.  B.  Attorney. 

RETURN   TO   CERTIORARI,  TO   BE    ENDORSED  ON   THE   WRIT. 

The  execution  of  this  writ  appears  by  the  schedule  hereunto  annexed. 

Geo.  W.  Wilcox, 
R.  Cook, 
J.  B.  Gilbert. 
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Sdmduh. 
Saratoga  CouifTT,  as :  The  uodersignedi  justices  of  the  peace  nanod 
in  the  annexed  writ,  do  hereby  certify  and  return  to  the  supreme  court, 

that  Richard  Fen,  of  said  county,  was  on  the day  of ^  brought 

before  Geo.  W.  Wilcox,  one  of  us,  by  virtue  of  the  warrant  hereto  an- 
nexed, maAed  B.,  which  was  issued  upon  the  complaint  on  oath  (if  there 
was  a  written  complaintf  add)  and  in  writing,  of  James  Den,  which  is 
hereto  annexed,  marked  A.,  and  that  the  said  Richard  Fen  thereupon  re- 
quired to  be  tried  by  a  court  of  q)ecial  sessions,  (or,  **that  the  said  R.  F. 
after  having  been  required  by  the  said  George  TV.  Wilcox^  omitted  for 
twenty  fow  hours  thereafter  to  give  bail  for  his  appearance  at  the  next 
criminal  court  having  cognizance  of  said  offence/*)    And  thereupon  the 

undersigned  justices  were,  on  the day  of ,  at  the  house  of  *«— *, 

in  the  town  of  Saratoga  Springs,  in  said  county,  duly  associated  and  con- 
vened according  to  the  statute  in  such  case  made  and  provided,  as  a  court 
of  special  sessions  for  the  trial  of  the  said  Richard  Fen  for  the  office 
specified  in  said  (**  complaint  and/*)  warrant.  And  the  said  court  having 
met,  caused  the  said  Richard  Fea  lo  be  brought  before  them  for  triaL 
And  the  charge  made  against  the  said  Richard  Fen,  as  stated  in  the  said 
(**  complaint  and/*)  warrant  was  then  and  there  distinctly  read  to  hioiy 
and  he  was  required  to  plead  thereto.  And  the  said  Richard  Fen  pleaded 
thereto  not  guilty,  which  plea  the  court  entered  in  their  minutes.(*) 

And  the  said  Richard  Fen  not  having  demanded  to  be  tried  by  a  jury^ 
the  court  proceeded  to  try  the  said  issue.  {If  the  affidavit  requires  the 
testimony  to  be  stated^  it  must  be  fully  set  forth.)  And  after  having  heard 
the  proofs  and  allegations  in  the  case,  the  said  court  found  and  determin- 
ed that  the  said  Richard  Fen  was  guilty  of  the  ofience  charged  in  the  said 
warrant  (^  and  complaint/^)  and  adjudged  that  he  should  pay  a  fine  of 

dollars,  and  be  imprisoned  in  the  common  jail  of  said  county  — -» 

days. 

And  with  respect  to  the  facts  set  forth  in  the  annexed  aflidavit,  not 
herein  before  answered,  the  undersigned  do  certify  and  return  as  fol- 
lows :  {Here  answer  fully  and  explicitly  the  material  facts  stated  in  the 
(^idavii,  unless  they  are  already  answef-ed  in  the  previous  part  of  the  re* 
turn.) 

All  which  we  send,  as  by  the  said  writ  we  are  commanded. 

Given  under  our  hands  and  seals,  the day  of ^  1841. 

6.  W.  Wacox,  [l.  «.] 
R.  Cook,  [l.  s.] 

J.  B.  GiLBBftT,      [l.  8.] 

Justices  qf  the  Peace. 
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Form  of  uikeduUt  where  the  defendant  was  tried  bjf  u  jury. 

{Commence  as  in  Uutform^  and  continue  to  the  asteriik^  (*) — then  jnxh 
eeed  as  follows  :] 

And  thereupon  the  said  Richard  Fen  demanded  to  be  tried  by  a  jury. 
A  venire  was  issued  according  to  the  statute  in  such  case  made  and  proTi- 
ded»  and  a  jury  duly  and  legally  summonedi  drawn,  tried  aind  sworn.  And 
the  said  jury  sat  together,  and  heard  the  proofii  and  allegations  in  the  case, 
which  were  delivered  in  public,  and  in  the  presence  of  the  defendant 
And  after  hearing  the  said  proofs  and  allegations,  the  jury  retired,' and 
were  kept  together  in  a  convenient  place,  under  the  chai^  of  a  consta- 
ble duly  sworn  for  that  purpose,  until  they  had  agreed  on  theur  verdict 
And  the  said  jury,  when  they  had  agreed  upon  their  verdict,  came  into 
the  said  court,  and  delivered  the  same  publicly ;  and  by  such  verdict  they 
found  the  said  Richard  Fen  guilty  of  the  offence  wherewith  he  was 
charged  as  aforesaid. 

Whereupon  the  said  court  did  adjudge  and  order,  that  the  said  Rich- 
aid  Fen  should  pay  a  fine  of -——  dollars,  and  be  imprisoned  in  the  com- 
0ion  jail  of  said  county  during  the  term  of days. 

{Answer  the  material  facts  stated  in  theaffidatritf  as  above  directedf  and 
conclude  as  in  last  fomh  from  the  words,  **aU  whichT  4^) 
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ABANDONING  CHILDREN, 

by  parents,  &c.  77. 
ABATEMENT, 

what  may  be  pleaded  in,  901. 

want  of  christian  or  surname,  or  aisigning  wrong  one,  801. 
not  the  want  of  an  addition,  or  giving  a  wrong  one,  301. 
pleas  in,  when  may  be  pleaded,  801. 
to  indictment,  301. 

on  summary  trials  before  justices,  542. 
on  trials  before  courts  of  special  sessions,  552. 
form  of,  801,  683. 

in  general,  to  be  verified  by  affidavit,  801. 
when  not,  682,  note. 

if  bad,  will  not  be  quashed  on  motion,  801. 
how  to  state  defendant's  true  name,  801. 
need  not  state  he  was  baptized  by  it,  801. 
judgment  on,  301. 
ABDUCTION, 

of  women,  crime,  punishment,  71. 
,;    must  be  against  their  will,  71. 
^^     woman  abducted  and  married  by  force,  a  competent  witness  against  her 
husband,  72. 
or  for  him,  72. 
of  girls  under  fourteen,  71. 
crime,  punishment,  71. 
illegitimate  child  within  the  statute,  71. 
when  a  forcible  taking  necessary,  71. 
when  not,  71. 
evidence,  72. 

facts  necessary  to  be  proved,  72. 
^  child  taken  and  married  without  coutnt  of  parents,  iic.  a  compe- 

tent witness,  72. 
accessaries  before  the  fact,  to  be  punished  as  principals,  72. 

88 


Digitized  by 


Google 


098  INDEX. 

ABDnCTION-<on<inuM{. 

after  the  fact,  who  are,  73. 
how  punished,  73. 
of  other  persons,  75. 
ABORTION, 

of  quick  child,  with  drugs,  &c.  231. 
attempts  to  procure,  of  a  child  not  quick,  60. 
ABSCONDING, 

of  parents  from  their  children,  and  husbands  from  their  wives,  531.     {Su 
title  Pareni$  and  Hu$band8,) 
ACCESSARIES.    {See  tit,  PrincipaU  and  ^cce9$arie8.) 
ACCOMPLICE, 

dying  declarations  of,  53. 
a  competent  witness,  382. 
when  to  be  admitted  as  a  witness,  485. 
how  far  credible,  382,  484. 

should  be  corroborated  by  other  evidence,  382,  489. 
duty  of  magbtrate  in  receiving  testimony  of,  485. 
should  not  be  promised  any  favor  by  magistrate,  4Btk 
when  to  be  committed  for  trial,  485. 
ADDITION, 

of  defendant,  want  of,  or  giving  a  wnmg  one,  not  to  be  pleaded  in  abats- 
ment,  301. 
manner  of  stating  in  indictment,  28i5. 
ofmysteiy,  285. 
of  office,  285. 
of  degree,  285. 
of  residence,  286. 

misstatement,  or  omission  of,  not  fatal,  266. 
of  prosecutor  or  third  persons,  287. 
ADJOURNMENT, 

in  cases  of  bastardy,  525. 

of  examination  of  offenders,  480.    (See  tU»  ComnUtmeni,) 
in  cases  of  summary  convictions,  541. 
ADMINISTERING  POISON, 

when  death  does  not  ensue,  crime,  punishmanty  85. 
necessary  poison  should  be  taken,  85. 
need  not  be  delivered  by  hand  of  defendant,  85. 
indictment  must  charge  intent  to  kill,  86. 
evidence,  85. 

necessary  to  prove  thing  administered  was  a  poison,  85. 
precise  kind  charged  need  not  be  proved,  85. 
intent  to  kill  must  be  proved,  85. 
how  proved,  86. 
ADMISSIONS.    (See  tit.  Evidence.  Cor^eaeioni.) 

in  pleadings,  when  they  excuse  production  of  wridea  iftstniments,  41S. 
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ADULTERY, 

Boty  in  genera],  an  indictable  oflTcnce,  210. 
in  what  caaes  it  is,  210. 
AFFIDAVIT, 

how  pravedy  861. 

of  penon  convicted  of  infamous  ciine,  adBiifiible  when,  451. 

eTidence  as  an  admiaaion  on  oath  against  hm  w^  made  it,  361. 

perjury  in,  (see  tit.  Perjury.) 

to  put  off  trial,  822. 

of  plaintiff  in  replevin,  not  to  ba  taken  )^  dieriff  or  coroner,  180. 

to  pleas  in  abatement,  301,  682,  note. 
AFFIRMATIONS.    (Sbstf^.  OoMa.) 
AFFIRMATIVE, 

of  issue  to  be  proved,  304,  853,  357. 
AFFRAY, 

what  is  an,  211. 

necessary  parties  should  fight  in  a  public  place,  211. 

when  doors  maj  be  broken  open  to  suppress,  36,  44. 

by  constable,  on  following  affrayers  with  fresh  suit,  44. 
whether  it  can  be  done  without  a  warrant,  44. 

power  of  eonstable  to  arrest  for,  after  it  is  ended^  44. 

to  cany  persons  engaged  in,  before  a  magistrate,  45. 
to  part  an  affray  which  happens  in  his  presence,  45. 
ALIENS, 

incapable  of  aewing  on  juries,  665, 
AMENDMENT, 

of  indictment,  not  proper  without  consent  of  grand  jury,  805. 

of  raluni  to  oeitiorari,  343. 
ANIMALS, 

onielty  to,  209,  28i^ 
ANSWER  IN  CHANCERY, 

how  far  evidence,  361. 

againal  whom,  361. 

how  proved,  361. 
APPEAL, 

from  justices  to  general  aesaioiis,  in  oases  of  bastardy,  528. 

from  special  sessions  in  New-York  to  general  sessions,  557. 
APPEARANCE, 

felon  cannot  ba  tried  without  appearing  in  person,  318. 

for  less  than  felony,  may  be  either  in  person  or  by  attorney,  819. 

upon  examination,  479,  480. 

in  caaea  of  aununaiy  convictions,  541. 

before  court  of  special  seasioBS,  552. 
ARBITRATORS, 

attempts  to  corrupt,  230. 
ARRAIGNMENT,  299.    iSk*  tit.  Indktmeni,) 
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ARREST, 

what  it  if,  461. 
who  are  liable  to,  461,  462. 
in  general,  all  persons,  461. 

exemptions  in  cinl,  do  not  operate  in  criminal  cases^  461. 
females  may  be  arrested,  462. 
members  and  officers  of  the  legislature,  462. 
voters  at  elections,  462. 
'  witnesses,  462. 

seamen  and  soldiers  in  the  public  service,  462. 
for  what  offences,  462. 

in  general,  for  all  offences  of  a  criminal  nature,  462. 
time  of  making,  462. 

may  be  made  on  Sunday,  and  in  the  night,  462. 

when  made  in  the  night,  a  more  especial  notice  of  officer^  autlier- 
ity  necessary,  462. 
place  of  making,  462. 

may  be  made  in  any  place,  462. 
after  indictment  found,  475. 
requisites  of,  462. 

no  manual  touching  of  the  body,  or  actual  force  necessary,  468w 
sufficient,  if  party  is  within  officer's  power,  and  submits  to,  463. 
by  warrant,  463. 

should  be  made  forthwith,  464. 

by  whom  to  be  made,  when  warrant  is  directed  to  sheriff,  468. 
when  it  is  directed  to  a  constable,  or  private  person,  463. 
when  it  is  directed  to  all  the  constables  of  the  county,  463. 
when  it  is  directed  to  constables  of  a  particular  town,  463. 
in  general,  to  be  made  within  county  where  justice  resides,  463. 
when  made  out  of  justice's  county,  warrant  to  be  backed,  and  how,  463. 
may  be  made  at  any  time  during  term  of  office  of  justice  granting  wajp> 

rant,  464. 
when  defendant  may  be  twice  arrested  under  same  warrant,  464. 

rule  where  prisoner  escapes,  464. 
as  to  the  person  to  be  arrested,  464. 

effect  of  misdescription  of  defendant,  464. 
of  describing  him  by  a  fictitious  name,  464. 
where  defendant  is  merely  described,  but  not  named,  464. 
breaking  open  doors,  &c.    {See  tit.  Doors  and  fVindowe,    Officers.    Pro- 

cese,    Assaults.) 
regularity  of  process,  464. 

officers  should  see  that  process  is  regular  on  its  face,  464. 
regularity  on  its  face,  meaning  of,  465. 

a  protection  to  officer,  565. 
officer  not  protected,  if  it  appear  to  be  void  on  its  face,  565. 
notification  of  officer's  authority,  465. 
when  necessary,  465,  82, 84,  35. 

where  officer  and  his  business  are  unknown  to  defendant,  465. 
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ARREST— continued. 

by  private  penons  acting  under  a  special  deputation,  84. 
when  not  necessary,  84,  465. 

where  officer  and  his  business  are  known  to  defendant,  84,  465. 
where  officer  is  in  his  proper  district,  and  known,  84. 
what  a  sufficient  notification,  84,  465. 
words  of  arrest,  465. 
showing^  the  process,  84. 
officer  showing  his  staff  of  office,  84. 
in  the  night,  a  more  especial  notice  necessary,  84. 
must  be  an  express  notice  by  private  persons,  84. 
showing  warrant,  465. 
when  necessary,  465. 

where  served  by  a  private  person,  465. 
or  by  officer  not  generally  known,  465. 
or  acting  out  of  their  precincts,  465. 
not  by  known  officers,  acting  within  their  precincts,  465,  6. 
substance  of  warrant  should  be  stated  to  defendant  in  all  cases,  466. 
commanding  assistance,  when  authorized,  466. 
who  may  be  called  on  to  assist,  466. 

penalty  for  disobedience,  467. 
assistants,  how  far  protected,  467. 

officer  must  be  present,  or  near,  when  others  aid  him,  466. 
constructive  presence,  when  sufficient,  466. 
power  of  officer  to  call  in  military  aid,  466. 
manner  of  making,  where  defendant  is  already  in  prison,  467. 
duty  of  officer  after  making,  467. 

within  what  time  to  bring  defendant  before  the  justice,  467,8. 
before  whom  accused,  to  be  brought,  468. 

in  general,  before  magistrate  issuing  warrant,  468. 
when  may  be  before  another,  468. 
when  before  nearest  magbtrate,  468. 

where  arrest  is  made  in  another  county  on  an  endorsed  warrant, 
468. 
as  to  prisoners  arrested  in  another  county  on  endorsed  warrant,  469. 
power  to  command  assistance,  469. 
arrest  of  officer  or  prisoner  prohibited,  469. 
right  of  officer  to  retake  prisoner  if  he  escapes,  469. 
whether  an  officer  can  retake  a  prisoner  he  has  suffered  to  go  at  large,  469. 

may  detain  him  if  he  returns,  470. 
right  of  officer  to  retake  prisoper  who  escapes,  470. 
officer  to  detain  prisoner  in  his  custody  until  he  is  discharged,  bailed, 
or  committed,  470. 
but  such  detention  not  to  exceed  twelve  hours,  470. 
return  of  warrant,  470. 
hy  officers  without  toarrant, 

what  officers  are  authorized,  471. 
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ARREST— con^tntwd. 

jittticei  of  tiM  peac6»  471. 

to  part  affrajf  in  their  prefencej  441. 
only  for  ofienoes  committed  in  their  presence,  441 ,  471. 
may,  on  their  own  view,  older  othen  to  axrett  offenders,  441, 
471. 
sheriffs  and  coroners,  471. 
of  felons,  471. 

of  persons  assaulting  or  opposing  them,  471. 
constables,  471. 

of  persons  attempting  to  commit  felonies,  44. 
of  affrayers  guilty  in  their  presence,  472,  45. 
within  what  time,  472. 

not  adter  affray  is  past,  without  warrant,  472. 
for  breach  of  the  peace  in  their  presence,  471, 2. 
on  a  charge  by  others,  after  peace  restored,  44,  472. 
when  may  arrest  on  the  information  of  others,  472. 
for  felony  actually  committed,  472. 

where  there  is  reasonable  cause  of  suspicion,  472. 

party  suspecting  should  be  present  at  arrest,  and 
why,  473. 
when  may  arrest  on  their  own  suspicion,  472. 

what  are  reasonable  grounds  of  suspicion,  473. 
when  they  may  break  open  doors,  &c.  to  make  arrest,  473, 4. 
where  one  is  known  to  have  committed  fekmy,  473. 
not  on  suspicion,  474. 
by  private  peraoM  toithout  warrant,  ATI. 
when  made  their  d\Uy  by  law,  477. 

for  felonies  committed  in  their  presence,  477. 

after  indictment  found,  477. 

in  assisting  officers,  or  quelling  affiray,  477. 

not  protected,  if  officer  has  no  authorify,  477. 
when  permitted  by  law,  477. 

on  probable  suspicion  of  felony  by  eome  one,  477. 

may  direct  a  peace  officer  to  arrest,  477. 
where  person  is  found  attempting  to  commit  a  felony  in  the  night, 
479. 
not  for  mere  afiiuy  or  breach  of  the  peace,  after  it  is  orer,  478,  44. 
may  seize  a  lunatic,  or  other  person  about  to  commit  a  felony,  478. 
must  give  notice  of  their  intention,  if  they  interfere J>etween  combat- 
ants, 478. 
breaking:  open  doors,  &c.    (8u  tit.  Doore  and  Windows.    Officers. 

Process.  JlssauUs.) 
better  to  obtein  warrant,  and  why,  479. 
arrest  cannot  be  made  legal  by  a  subsequent  warrant,  479. 
what  private  person  should  do  with  prisoner,  after  the  anest,  479. 
rescuing  prisoner  from,  477. 
aiding  him  in  escaping  or  attempting  to  escape  from,  477. 
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ARREST  OF  JUDGMENT, 

motion  in,  wli«n  proper,  290,  2,  7,  8,  900,  390, 1. 
grounds  of,  990, 1. 

confined  to  objectioni  on  the  face  of  the  record,  990. 
essential  defects  in  indictment,  991. 

not  aided  hj  verdict,  991 . 
objections  which  would  have  been  fatal  on  demurrer,  391. 
not  that  crime  appears  to  be  barred  by  statute  of  limitations,  991. 
nor  a  variance  between  indictment  and  proof,  981. 
time  of  making,  991. 

any  time  before  sentence,  991. 
by  court  without  motion,  991. 

where  defendant  has  not  been  found  guilty  of  any  offence  in  law,  991. 
where  facts  charged  in  indictment  do  not  constitute  a  crime,  991. 
efibct  of,  991. 

proceedings  to  be  set  aside  and  defendant  acquitted,  991. 
no  bar  to  subsequent  indictment,  991. 
ARSENALS, 

entering  to  take  arms,  &c.  299. 
ARSON, 

at  common  law,  definition  of,  58. 
by  BtaMe,  divided  into  four  degrees,  59. 
in  the  first  degree,  what,  59. 
how  punishable,  59. 
must  be  a  setting  fire  to,  or  burning,  59. 

not  necessary  entire  building  should  be  set  on  fire,  59. 
or  that  any  part  be  entirely  consumed,  59. 
act  must  be  wilful  and  malicious,  59,  54. 
what  will  amount  to  malice,  54. 
malice,  how  proved,  54. 

by  showing  act  to  have  been  done  wilfully,  54. 
must  be  of  the  dwelling  house  of  another,  54. 
possession  confers  property,  54. 

may  be  conmiitted  by  landlord  on  his  own  house  leased  to  an- 
other, 54. 
house  must  be  occupied  by  some  human  being,  54. 
time  of  committing,  54, 55. 
must  be  in  the  night,  55, 

what  is  to  be  deemed  night,  55, 
attempts  to  commit,  55. 
indichnetUi  55. 

how  to  describe  building,  55. 
must  state  name  of  owner,  55. 

should  state  person  in  possession  to  be  the  owner,  55,  6. 
a  possession  by  tenant  is  possession  of  landlord,  56. 
how  to  lay  the  intent,  56. 
roust  state  house  was  occupied,  56. 
need  not  aver  property  was  burnt,  56. 
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ARSON -^continued, 

evidence,  56. 

facts  necessary  to  be  proved,  56. 
in  the  second  degree^  what,  88. 
how  punishable,  89. 

necessary  inhabited  dwelling  house  be  endangered,  89. 
in  the  third  degree,  what,  89. 

how  punishable,  89. 
in  the  fourth  degree,  what,  89. 
how  punishable,  90. 
ASSAULT, 

common,  what  is,  77,  211. 

included  in  every  battery,  78. 
what  acts  amount  to,  211,  212. 

no  words  will  constitute,  78, 212. 
with  intent  to  rob,  140. 
to  ravish,  70. 
to  maim,  75. 
aggravated, 

by  shooting  at  another,  &c.  78. 

with  deadly  weapons,  or  by  «oy  meut  or  force,  likely  to  produce 
death,  79. 
how  punishable,  77. 
with  intent  to  kill,  79,  80. 
to  maim,  80. 
to  ravish,  70, 81. 
to  rob,  81. 
in  the  attempt  to  commit  a  burglary,  larceny,  or  other  felony,  82. 
in  resisting  the  execution  of  legal  process,  82.  (See  titles  Arrest.     Of- 
ficer.   Process.) 
with  intent  to  commit  felonies,  86. 
ASSAULT  AND  BATTERY, 

definition  of,  211, 212.    (See  titles  j^ssauks.    BaHaies.) 
how  punishable,  212. 
evidence,  212. 

proof  of  either  will  suffice,  212. 
of  aggravating  circumstances,  when  admissible,  212. 
defence,  what  defendant  may  prove  in,  211. 
that  act  happened  by  misadventure,  213. 
in  an  amicable  contest,  218. 
by  correction,  213. 
in  defence  of  self,  husband,  wife,  parent,  child,  master  or  tervant, 

213. 
in  defence  of  his  possession,  214. 
under  .authority  of  law,  214. 
compromising,  after  indictment,  820. 
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ASSIGNMENT, 

of  erron,  889,846. 
ASSISTING  PRISONERS  TO  ESCAPE.    (.S^  tiiU  E9eape.) 
ATTEMPTS  TO  COMMIT  CRIMES, 
when  punishable,  20,  225. 

not  if  offence  was  actually  committed,  21. 
nor  after  previous  acquittal,  on  trial  for  principal  oifence  21. 
may  be  on  indictment,  for  crime  itself,  21. 
how  punidiable,  21. 
•tatutoiy  misdemeanors,  21. 
murder^  83,  80. 
manslaughter,  64. 
mayhem,  75,  80. 
robbery,  140. 
to  bribe,  191. 
to  escape  from  state's  prison,  198. 

county  jail,  198. 
to  extort  money,  226. 

to  corrupt  jurors,  arbitrators,  and  referees,  280. 
ATTESTING  WITNESSES.  {SeetUle  Witn€$8e$.) 
ATTORNEYS, 

guilty  of  deceit,  or  collusion,  285. 
when  appearance  may  be  by,  819. 
their  privilege  from  testifying  as  witnesses,  887. 
AUCTIONS, 

violations  of  law,  relative  to,  285. 
AUCTIONEERS, 

neglecting  to  make  reports,  282. 
AUTERFOIS  ACQUIT, 

plea  of,  when  proper,  801,  802,  541. 
what  acquittal  sufficient,  801,  802. 

second  charge  must  be  same  as  first,  801. 

and  require  the  same  evidence  to  support  it,  801. 

former  acquittal  upon  an  insufficient  indictment,  no  bar,  802. 

or  for  a  variance  between  indictment  and  proof,  802. 

acquittal  on  indictment,  in  wrong  county,  no  bar,  802. 

rule  as  to  felonies,  and  misdemeanors,  802. 

principals  and  accessaries,  802. 
acquittal  for  one  degree,  a  bar  as  to  other  degrees  of  same  offimce, 

802. 
acquittal  by  a  competent  court  abroad,  a  bar,  802. 
an  erroneous  acquittal,  unreversed,  a  bar,  802. 
cases  of  robbeiy  and  larceny,  801 . 

forgery  and  swindling,  802. 
noUe  prosequi,  no  bar  as  an  acquittal,  808. 
evidence  admissible  as  to  diversity,  or  identity  of  oflbnces,  808. 
jury  to  be  sworn  on,  808. 

89 
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AUTERFOIS  ACQUIT-HxmltiMMii. 

proof  of  iffue  on,  lies  on  defendant,  903. 

when  defendant  ibould  also  plead  oyer,  803» 

judgment  on, 

for  defendant,  308. 
against  defendant,  80S. 
AUTERFOIS  CONVICT, 

in  what  cases  it  may  be  pleaded,  808. 

plea  of,  what  should  be  sUted  in,  808. 
AVERMENTS, 

distinction  between  material,  and  inunaterial,  854 

what  may  be  treated  as  surplusage,  854. 

negative  and  afibmative,  proof  of,  857. 


B 

BACKING  WARRANT.    {Set  tUle  Warrani.^ 
when  necessaiy,  or  proper,  460,  528. 
by  whom,  460. 
form  of,  460,  461. 
justice  not  liable  for,  461,  529. 
effect  of,  460,  528. 
BAIL, 

what  is,  499. 

duty  of  magistrates  generally,  in  taking,  499, 500. 

an  offence  to  grant,  where  it  ought  to  be  denied,  5001 
or  to  refuse  it,  in  a  proper  case,  500. 
not  bound  to  demand  of  prisoner,  500. 
may  commit  him,  if  it  is  not  tendered  by  hun,  500. 
a  prisoner  in  execution  on  a  judgment,  or  conviction,  not  to  be  bailed,  59L 

nor  between  conviction  and  judgment,  501. 
cases  in  which  persons  accused  of  crimes,  may  be  let  to  bail,  501. 
by  what  courts, 

oyer  and  terminer,  501. 

for  what  offences,  501. 
general  sessions,  501. 
for  what  offences,  501. 
by  what  ofElcers, 

the  chancellor,  judges  of  the  supreme  court,  and  supreme  court 

commissioners,  in  all  cases,  501. 
judges  of  county  courts,  and  special  justices  in  New  Torky  501. 

for  what  offences,  501. 
by  justices  of  the  peace,  501. 
for  what  offences,  501. 
in  what  cases,  501. 

for  offences  against  the  United  States,  508. 
bound  to  take  where  they  have  the  power,  if  offered,  501. 
what  is  sufficient  bail,  502. 
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BAJLr-'-coniiniuid. 

two  meft  of  abitity,  foquisile,  502. 
•urn  left  to  justice'!  (fitcretiony  502. 
in  oflfences  of  a  heinous  nature^  508. 
aik  attorney  may  be  bail  for  his  client,  508. 
married  woman,  cannot  be  bail,  502, 
nor  an  infant,  502. 

justice  may  examine  bail  on  oath,  as  to  their  sufficiency,  502. 
will  not  be  increased,  on  affidarit  of  aggravating  circumstan- 
ces, 504. 
if  justice  be  deceiTed,  he  may  require  fresh  sureties,  503. 
may  commit  for  refusal  to  giye  them,  503. 
recognizance  in  such  cases,  508. 
letting  accused  to  bail,  after  his  commitment,  for  want  of  sureties, 
503,  4. 
justice  to  send  notice  of  bail  to  jailer,  with  order  to  liberate, 
504. 
when  justice  may  allow  defendant  time  to  find,  504. 
tecognizance  taken  by  justice,  on  letting  defendant  to  bail,  504. 

{See  tU.    Recognizance.) 
on  backing  warrant,  468. 
on  bringing  writ  of  error,  838. 
after  indictment  found,  320,  321. 
power  of  bail  over  principal,  506. 

principal  deemed  in  his  custody,  505. 
may  take  principal  at  any  time,  506. 
on  Sunday,  506. 
in  any  place,  506. 
may  break  open  doors  to  take,  506. 
may  command  assistance  of  officers,  506. 
may  depute  another  person  to  take  principal,  506. 
executor,  &c.  of  bail  may  take  principal,  506. 
payment  of  penalty  by  bail  does  not  excuse  principal  from  punishment,  507. 
liability  of  principal  to  bail  for  re-payment  of  penalty,  507. 
contribution  between  seyeral  sureties,  507. 
when  bail  will  be  discharged,  505. 
when  recognizance  will  be  discharged  by  court,  505. 
performance  impossible,  505. 
BASTARDS, 

supervisors  &c.  neglecting  to  provide  for  support  of,  285. 
BASTARDY, 

proceedings  in,  of  a  quasi  criminal  character,  522. 
proceedings  before  justices  to  ascertain  fathers,  522. 
how  instituted  and  conducted,  522. 

application  by  superintendant  or  overseer  Of  tfie  poor,  522. 
proceedings  of  justice,  523. 
examination  of  mother,  528. 
warrant  to  arrest  father,  528. 
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BASTARDY— cofUtmied. 

where  father  if  iki  another  county,  SSS. 

backing^  warrant,  523. 

before  whom  father  to  be  brought,  6M. 

where  juftice  iasmng  warrant  if  dead  or  ahfent,  58(t 
juf  tice  to  associate  another  with  him,  534. 
their  powers  and  duties,  B3A,  5. 
to  issue  subpoenas,  594* 
adjournment,  525. 
bond  thereon,  525. 
proceedings  of  justices  on  hearing,  525. 

payment  of  costs  and  giving  of  bond  by  father,  525,  6i 
when  father  to  be  discharged  or  committed,  526% 
father  how  to  be  kept  during  examination,  526. 
proceedings  where  bond  is  given  in  another  county,  52& 
compelling  mother  of  bastard  to  testify,  527. 
to  compel  the  mother  of  a  bastard  to  support  it,  527. 
reducing  or  increasing  amount  ordered  to  be  paid,  528w 
appeals  from  orders  of  justices,  528. 
justices  to  transmit  bond  &c.  to  clerk's  office,  528. 
putative  father  when  to  be  discharged,  528. 

if  woman  marries  before  birth  of  child,  528. 
if  woman  miscarries,  528. 
where  it  appears  woman  was  not  pregnant,  528. 
proceedings  when  order  of  justices  is  quashed  for  informality,  529u 
proceeding^  where  father  or  mother  abscond,  529. 
BATTERY, 

definition  of,  78,  212.    (5es  iU.  jiaaauU  and  Battiry.) 
tAat  acts  amount  to,  2ISt 
included  in  eveiy  assault,  212. 
BAWDY-HOUSES, 

kee^g,  a  misdemeanor,  209,  228. 
Ietti4^  houses  to  be  used  as,  209. 
marrietl  woman  liable  to  be  punished  for  keeping,  249. 
BEGGARS  AND  VAGRANTS, 
who  are  to  be  deemed,  510. 
duty  of  officers  to  carry  before  justice,  510. 
complaints,  when  necessary,  511. 
complaints  whether  to  be  in  writing,  511. 
conviction  of,  by  justicCi  510. 
record  of  conviction,  510. 
commitment  of  defendant,  510. 
to  what  place,  510. 
for  what  term,  510,  511. 
how  defendant  to  be  kept,  511. 
how  discharged,  511. 
children  found  begging,  511. 

conviction  and  commitment  of,  511. 
vagrants  in  the  city  of  New-York,  511. 
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BEGGARS  AND  VAGRANTS-eonftntietf. 
enumerated,  511. 
proceeding^  against,  511,  512. 
BETTING  AND  GAMING,  516. 
BIGAMY, 

what  is,  199,  aOO. 

when  second  marriage  yoid,  200. 

where  person  is  divorced  for  adultei7,  200. 
from  what  time,  200. 
validity  of  marriages,  200. 

objections  to,  apply  only  to  first,  201. 
if  valid  where  contracted,  valid  every  where,  200. 
how  to  be  solemnized,  200. 
not  for  second  marriage,  if  first  is  void,  201. 
how  punished,  199, 200. 
indictment,  what  must  be  stated  in,  201. 
description  of  the  person  married,  201. 
venue,  199,  201. 
evidence,  201. 

facts  necessary  to  be  proved,  201. 
presumption  as  to  first  consort  being  alive,  201. 
what  proof  of  first  marriage  sufficient,  201. 
BILL  OF  EXCEPTIONS.    {Set  tit.  Exceptian$.    Triai.) 
BILL  IN  CHANCERY, 

how  far  evidence,  861. 
BLASPHEMY, 

indictable,  270. 
BODIES^  (DEAD.)    (See  tit.  Offences  against  PtMie  Decency,) 
BOND, 

to  be  taken  by  justice  endorsing  warrant  in  cases  of  bastardy,  523,  4. 
on  adjournments  in  cases  of  bastardy,  525. 
for  support  of  bastard,  by  father,  525. 

by  mother,  527,  529. 
for  father's  appearance  at  general  sessions,  526,  529. 
in  cases  of  bastardy,  to  be  sent  by  justice  to  cleik  of  general  sessions,  528. 
BREACH  OF  THE  PEACE, 

acts  amounting  to,  210, 215. 
challenges  to  fight,  215. 
Ubels,  215. 
riots,  210. 
louU,  210. 
a£freys,  210. 

assaults  and  batteries,  210. 
discharging  fire  arms,  215. 
acts  tending  to  produce,  misdemeanors,  206. 
BRIBERY  AND  CORRUPTION, 
bribery,  what  is,  190. 
how  punished,  191. 
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BRIBERY  AND  CORRUPTION— cofrftmied. 
corruption,  what  is,  191. 

corrupting  jurors,  referees,  or  arbitrftton,  192,  8. 
how  punished,  191,  2. 
BRIDGES, 

destrojring  or  injuring,  2S2. 
BUGGERY.     (See  tit.  Crime  against  Nature.) 
BURGLARY, 

definition  of,  90. 

in  first  degree,  what,  90. 

manner  of  committing,  90. 

both  a  breaking  and  entry  necessary,  90,  94* 

need  not  be  both  at  one  time,  90. 
an  actual  breaking  necessaiy,  90. 
in  what  method,  90. 
by  assistance  of  servants.  90. 
what  a  sufficient  entry,  91. 
time  of  committing,  91. 
must  be  by  night,  91. 

what  is  to  be  deemed  night,  91. 
place  of  committing,  92. 

must  be  in  the  dwelling  house  of  aaotfaer,  93. 

inhabited  at  the  time,  92. 
what  is  to  be  deemed  a  dwelling  house,  92. 
not  committed  by  landlord  as  to  rooms  in  his  house  kt  to  lodgcn, 
92,8. 
the  intent  must  be  to  commit  some  crime,  98. 
need  not  be  carried  into  effect,  98. 
must  be  proved  as  laid,  98. 

need  not  be  stated  in  indictment,  if  a  felony  was  actnallj  com  • 
mitted,  98. 
indictment,  how  to  describe  o£fonce,  98,  4. 
all  present  principals,  in,  94. 
how  punishable,  94. 
in  the  second  degree,  what  is,  94. 
constructive  breaking,  94. 
how  punishable,  96. 
in  the  third  degree,  96. 
how  punishable,  96. 
indictment,  technical  words  necessaiy  in,  96. 
how  to  describe  offisnce,  96. 
house,  how  described,  96. 
time,  how  stated,  96. 
must  state  felonious  intent,  96. 

not,  if  a  crime  was  actually  committed,  98. 

sufficient  in  such  case  to  charge  a  felonious  intenti  97. 
should  not  charge  the  commission  of  an  offence,  unlets  true,  97* 
effect  of  doin^  so,  97. 
of  what  offences  defe|{Hlnts  may  be  convicted  on,  97. 
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evidence,  what  must  be  proTedf  97. 
felonious  intent,  97. 
larceny  must  be  proyed,  if  laid,  97. 
neither  the  day  nor  hour  jteed  be  proved,  97. 
BURNING.    (8eetU.^rsaii.) 
BUYING  LANDS 
in  suit,  226. 
when  grantor  is  out  of  possession,  227. 


CANALS, 

breaking  or  lowering  walls,  &c.  234. 
signing,  &c.  false  bill  of  lading  of  boat  upon,  234. 
opening  lock-gates,  &c.  234. 
destrojring  bridges,  234. 

breaking  locks,  banks,  aqueducts,  culverts,  &c.  234. 
CASE, 

for  advice  of  supreme  court,  not  allowable,  342. 
CATTLE-POISONING.    C^  ^^'  MaUdaue  Jftachief,) 
CERTIFICATE 

of  conviction  before  justices,  552. 
of  justice's  judgment,  365. 
of  acknowledgment  of  a  deed,  forgeiy  of,  98. 
of  public  stock,  forgeiy  of,  98. 

false,  of  acknowledgment  of  a  deed,  &c.  by  officers,  99."^ 
of  courts,  or  officei:s,  101. 
CERTIORARI, 

nature  and  objects  of,  341. 

to  consider  validity  of  indictments,  342. 
to  prevent  a  partial  trial,  342. 
to  change  place  of  trial,  342. 
to  obtain  a  special  jury,  342. 

to  enable  defendant  to  obtain  the  judgment  of  supreme  court  on  demur- 
rer, 342. 
.    or  to  plead  a  pardon,  342. 
to  remove  proceedings  with  a  habeas  corpus,  342. 
to  obtain  opinion  of  supreme  court  after  verdict,  where  judge  has 
doubts,  342. 
form,  and  to  what  courts  it  lies,  341,  2» 

in  general,  from  supreme  court  to  all  inierior  courts,  341. 
when  to,  new  jurisdictions,  341. 
what  may  be  removed  by,  341. 

all  judicial  proceedings,  unless  otherwise  directed,  341. 
not  a  mere  order  of  court,  or  warrant  of  magistrate,  341. 
nor  decisions  upon  matters  of  fact,  341. 
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proceedingt  of  new  jtubdictimi,  841. 
to  whom  writ  will  be  gnr«nted>  841,  2. 

to  dlftrict  attorney,  as  a  matter  of  coune  and  of  right,  841. 
effect  of,  as  a  supersedeas  in  court  of  law,  848. 
operates  as,  only  from  time  it  is  served,  848. 
must  be  serred  before  return  day,  848. 
how  iuued  and  tested,  841, 
to  whom  to  be  directed,  842. 
how  serred,  848. 
upon  whom,  848. 
within  what  time,  848. 

must  be  before  return  day,  848. 
and  before  judgment  in  court  below,  848. 
return  to,  how  made,  848. 

when  it  may  be  amended,  848.     \ 
surplusage  in,  848.  '^ 

quashing  writ,  because  it  improperiy  iss^d,  848. 
to  remove  proceedings  on  indictments  bfbfore  trial,  848. 
does  not  lie  to  general  sessions,  84^. 
when  it  lies  to  oyer  and  terminer,  848. 
by  whom  to  be  allowed,  844. 
recognizance  to  be  taken  from  defendant,  844. 
efiTect  of,  as  to  control  of  cause,  844, 
indictments  thus  removed  to  be  tried  at  circuit,  844. 
judgment  to  be  rendered  by  supreme  court,  844. 
to  remove  proceedings  on  indictments  aHer  trial  and  befoA  judgment,  814. 
in  what  cases  allowable,  845. 
by  whom  to  be  sued  out,  845. 
in  what  court  returnable,  845. 
by  whom  return  to  be  made,  845. 
what  is  to  be  returned,  845. 
argument  of,  845. 

no  assignment  of  errors  or  joinder  in  eiror  necessaiy,  346. 
judgment  of  supreme  court  upon,  846. 
new  trial,  if  ordered,  in  what  court  to  be  had,  846. 
practice  in  supreme  court,  846. 
to  courts  of  special  sessions,  846. 
in  what  cases  to  be  granted,  847. 
when  to  be  applied  for,  and  how,  847. 
by  whom  to  be  allowed,  847. 
when  to  be  a  stay  of  proceedings,  84S. 
must  be  actually  sued  out,  849. 
form  of  writ,  698. 
how  and  when  to  be  served,  847. 
return  to,  347. 

by  whom  to  be  made,  and  how,  847. 
how  compelled,  847. 
amending,  847. 
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form  of,  698,  4. 
copy  of  writ,  &c.  and  return  to  be  served  on  attorney  g;eneral,  847. 
proceedings  in  supreme  court,  847. 
supreme  court  will  not  reverse  judgment  of  special  sessions  for  erronof 

examining  magistrate,  349. 
judgment  of  supreme  court,  348. 
proceedings  of  general  sessions  thereon,  848. 
quashing  the  writ,  349. 
CHALLENGES  TO  FIGHT, 

sending,  a  misdemeanor  at  common  law,  215. 
words  of  provocation,  not  a  misdemeanor,  215. 
CHALLENGES  TO  JURORS, 

(^  See  tUlea  Indictment.     TriaL    Jury,) 
to  the  array  of  grand  jurors,  273. 
CHANCERY, 

proceedings  in,  when  evidence,  and  how  proved,  861. 
CHARACTER, 

evidence  of,  when  admissible,  (see  tU.  Evidence.) 
CHEATING  AT  PLAY,  235. 
CHEATS.    (See  tit.  False  Personating,  ^c) 
what  acts  amount  to,  223,  4. 
must  be  such  a  fraud  as  to  a£fect  the  public,  223. 
CHILDREN.    (Su  tU.  Infants,) 

their  liability  to  punishment  for  crime,  238. 
age  of  discretion  in,  238. 
when  competent  witnesses,  379. 
stealing  them,  what,  76. 
how  punished,  76. 
facts  necessary  to  be  proved,  76* 
malicious  intent,  76. 
found  begging,  511. 

rape  on  female  within  age  often  years,  69. 
abducting  girls  under  fourteen,  71. 
abandoning,  by  parents,  &c.  77. 
CIRCUIT  COURT, 

in  what  cases  indictments  may  be  tried  at,  311,  844. 
proceedings  in  may  be  reviewed  on  motion,  by  supreme  courti  844. 
on  a  trial  in,  judgment  is  rendered  by  supreme  court,  844. 
case  to  bring  facts  before  supreme  court,  344. 
CIRCUS  PERFORMERS,  515.    (See  tit.  Jugglers,  *c,) 
CLERK'S  MINUTES, 

copy  of,  when  evidence  of  conviction,  335. 
transcripts  of,  to  be  sent  to  secretaiy  of  state,  334. 
what  should  be  stated  in.  334. 
CLERKS  AND  SERVANTS, 

stealing  by,  141.    (See  tit.  Embezzlement,) 
COIN, 

counterfeiting.    {See  tit.  Forgery  and  Countsffeiting.) 

90 
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COMBAT  SUDDEN, 

killing  upon,  27,49. 
COMMISSION, 

to  examine  witnesses  abroad,  310. 
COMMITMENT, 

for  further  examination,  480,  541. 
when  proper,  480,  641. 
may  be  without  written  warrant,  480. 
but  a  written  commitment  is  usual,  480. 
magistrate  may  detain  prisoner  till  it  is  drawn,  480. 
must  not  be  used  as  a  commitment  for  trial,  480. 
need  not  state  crime,  480. 
how  long  prisoner  to  be  detained,  481. 
where  to  be  kept,  482. 
of  offenders  for  trial,  492. 

when  magistrate  must  commit,  492. 

his  powers  to  do  so,  independent  of  any  statute,  492. 

to  what  prison  defendant  to  be  committed,  498. 

form  of,  493. 

should  show  the  style  and  jurisdiction  of  justice,  494,  496,  498. 

and  be  framed  with  accuracy,  494. 

though  defectiye,  supreme  court  will  not  discharge  defendant  finany, 

494,  499. 
how  to  proceed  in  such  case,  494. 
formal  requisites  of,  494,  6. 
as  to  time  and  place,  494. 
style  of  justice,  494. 
direction  of,  494,  498. 
description  of  prisoner,  494. 
what  proceedings  it  should  recite,  495,  6. 
description  of  offence,  495,  6,  498. 
where  commitment  is  upon  suspicion,  495. 
as  to  place  of  imprisonment,  497. 
and  time  and  mode  of,  497. 

as  to  its  conclusion,  and  the  consequences  of  irregularity  in,  497, 81 
its  form,  497. 
liability  of  justice,  for  irregular  commitment,  497,  8,  9. 
duty  and  liability  of  jailer,  496,  9. 
duty  of  ofl&cer,  if  jailer  refuses  to  receive  prisoner,  498. 
remedy  of  defendant,  where  commitment  is  illegal,  508L 
when  and  how  it  may  be  superseded,  508. 
in  execution,  upon  summary  conviction,  549. 
when  proper,  549. 
form  and  requisites  of  warrant,  549. 
for  contempts,  439. 
of  beggars  and  vagrants,  510, 11, 12. 
of  disorderiy  persons,  518. 
in  New-York,  514. 
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for  profane  curting  and  •wealing,  618. 
for  disturbing  religfaws  meetings,  680, 
of  hawinn  and  pedleie,  633. 
of  complainant,  for  costs  in  special  sessislu,  666. 
4d  latber  of  bastard,  626. 

of  mother  of  bastard,  for  lefiising  to  disclose  father's  name,  627. 
of  defendant,  for  safe  keeping  till  the  convenbg  of  ^)eci^  sessions,  562. 
CCmMON  NUISANCE.    (See  Hi.  Aiiisonoe.) 
COMMON  LAW  PUNISHMENTS,  333. 
COMPARISON  OF  HANDS, 

when  aHowable,  372,  3.     (See  tU.  Evidemce.) 
COMPETENCY, 

of  witnesses,  378.    {8u  tit.  Evidence,) 
COMPLAINTS, 

for  the  arrest  and  examinatioii  of  offenders,  448. 
to  what  officers  complaints  may  be  made,  449. 
who  may  complain,  449, 460. 

duty  of  every  one  to  complain  who  knows  of  the  commission  of  an 

offence,  449. 
protected  in  the  discharge  of  this  duty,  449. 
when  liable  to  party  injured,  449,  460. 
when  liable  to  costs  of  trial  before  special  sessions,  460. 

payment  of,  how  compelled,  460. . 
competency  of  complainant  as  a  witness,  460,  1. 
presumption  generally  in  favor  of  his  competency  and  credibility, 

46L 
from  whom  justice  should  not  receive  complaints,  461. 
when  from  infants,  461,  2. 

justice  to  determine  as  to  their  credibility,  461,  2. 
credibility  of  persons  infirm  from  old  age,  462. 
husband  and  wife  cannot  generally  complain  of  each  other,  462. 
complainant  should  not  compound  or  settle  complaint,  462. 
who  may  be  complained  of,  462. 

not  persons  who  are  in  judgment  of  law  incapable  of  crime,  462. 
or  who  are  exempt  from  punbhment,  462. 

grounds  of  exemption  from  punishment,  237. 
duty  of  the  magistrate,  462,  3. 

when  he  may  decline  acting  on  complaints,  461. 
when  they  are  made  on  oath  of  persons  disqualified  from  being  wit- 
nesses, 461. 
how  to  proceed  on  examination,  462,  3, 4. 
whether  complaint  to  be  in  writing,  463. 
need  not  be  separate  from  examination,  463. 
how  witnesses  to  be  sworn  and  examined,  463,  4. 
how  their  testimony  to  be  taken  down,  464. 
when  to  dismiss  complaint  for  want  of  probable  cause,  462,  464. 
what  sufficient  evidence  to  authorize  him  to  proceed,  464,  6. 
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of  this  he  if  to  judge,  456. 
when  to  issue  wamnt  of  arrest,  465. 
not  without  probable  cause,  or  maliciously,  465. 
how  far  liable  for  errors,  465. 

his  duty  as  to  the  arrest  and  detention  of  fugitires  from  justice,  465, 
456.    (See  tU.  Fugitheafrom  juttice,) 
to  be  discharged  in  cases  of  doubt,  207. 
to  obtain  sureties  of  the  peace,  444.    (See  tit.  Surety  of  the  peace,  Juaticee 

of  the  peace,) 
in  cases  of  summary  conviction,  534.    (^^e  tit.  Summary  Omvictione,) 
against  beggars  and  vagrants,  511.    (See tit,  Beggare  and  Vagrante.y 
against  disorderly  persons,  513.    (See  tit.  Dieordtrly  peraone.) 
COMPROMISING  OFFENCES, 

when  allowable,  320. 
COMPOUNDING  OR  CONCEALING  OFFENCES,  908,  S2&. 
felonies,  203. 

what  it  consists  in,  203, 4. 
how  punished,  204. 

contracts,  &c.  in  consideration  of,  void,  204. 
not  necessary  to  show  the  conviction  of  felon,  204,  6. 
defendant  cannot  show  acquittal  of  felon,  205. 
misdemeanors,  229. 

in  what  cases  allowable,  507,  8. 
before  whom  satisfaction  may  be  acknowledged,  606L 
duty  of  magistrate  thereon,  606. 
CONCEALING  ESTATE, 

by  insolvent  debtors,  226. 
CONCLUSION  OF  INDICTMENT,  293. 
at  common  law,  293. 
on  statutes  19,  293,  4. 
for  nuisance,  293. 
CONFESSIONS, 

when  evidence,  419,  20.    (See  tit.  Evidence,) 

of  prisoner  on  his  examination,  488.    (See  tit.  Examination.) 

on  trial  before  justice,  541.    (See  tit.  Summary  ConvictumaJ) 
CONSPIRACY, 

a  misdemeanor,  227. 
what  acts  amount  to,  227. 

not  mere  agreements  to  commit  felonies  in  general,  SS7. 
husband  and  wife  alone  cannot  be  guilty  of,  251. 
indictment,  228. 

must  charge  a  conspiracy,  228. 
what  degree  of  certainty  requisite,  228. 
when  necessary  to  charge  overt  acts,  228. 
evidence,  228. 

facts  charged  must  be  proved,  228. 

but  not  the  actual  fact  of  conspiring,  218. 
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this  may  be  inferred,  228. 
acts  of  any  one  conspirator  evidence  against  all,  228. 
.    overt  acts,  when  must  be  proved,  229. 
how  proved,  229. 
*^'  declarations  of  conspirators,  229. 

wife  of  a  co-defendant  not  a  witness  for  another  defendant,  229. 
record  of  acquittal  of  one  defendant,  evidence  for  another,  229. 
O^     CONSTABLE,    ( See  titles  Offieera.    Process.    Arrest.    Affray.    Riot.    Doors, 
^c.     Warrant.) 
is  the  known  and  proper  officer  of  a  justice,  459. 
^i  not  town  officers,  459. 

may  execute  process  in  every  part  of  the  county,  459. 
duty  to  part  an  affray  which  happens  in  his  presence,  45. 

may  demand  assistance  of  others  for  this  purpose,  45. 
to  carry  persons  fighting,  before  a  magistrate,  45. 
when  justified  in  breaking  open  doors,  &c.  48.     (See  title  Doors,  4'c-) 

to  part  an  affiray  in  house,  43.  ,« 

where  affrayers  fly  to  a  house,  43. 
in  case  of  disorderly  conduct  in  house,  at  night,  43. 
whether  authorized,  without  warrant,  43. 
to  summon  jury  in  special  sessions,  553. 
when  to  summon  bystanders,  553. 
to  be  sworn  to  attend  jury,  556. 
their  oath,  565. 
to  summon  jury  on  complaint  for  disturbing  religious  meeting^,  520. 
when  warrants  should  be  directed  to,  458, 9. 
how  to  be  directed,  459. 
effect  of  directing  to  any  constable  of  the  county,  459. 

to  constables  of  a  particular  town,  459. 
duty  in  carrying  vagrants  before  magistrate,  510, 512. 
to  destroy  gaming  tables,  &c.  516. 
to  prevent  horse  racing,  517, 18. 

to  apprehend  persons  disturbing  religious  meetings,  519. 
CONTAGIOUS  DISEASE, 

exposing  persons  infected  with,  223. 
CONTEMPTS.    iSee  title  Criminal  Contempts.) 

CONVICTION, 

how  proved,  365. 

when  evidence,  and  how  far  conclusive,  365. 

requisites  of,  (see  tit.  Summary  Conmctions.) 

judgments  upon,  to  be  entered  in  minutes  of  court,  365. 

clerk's  minutes  of,  certified  copy  of,  when  evidence,  835,  865. 
transcript  of,  when  evidence,  335,  365. 

removal  of,  upon  certiorari,  345, 6.    (See  tit.  Certiorari.) 
CONVICTS,  FOREIGN, 

bringing  to  this  state,  288. 
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COPY, 

when  admifrible  in  evidence,  409,  852. 

when  but  endenoe,  853. 

what  deemed  good  copies,  418. 

granting  copy  of  indictment,  299. 
CORONERS, 

recognizances  taken  before,  where  to  be  reinniad,  40S. 
CORPORATIONS, 

indictments  against,  271. 
CORRUPTION.    (See  tU.  Bribery  and  CkMrruption,) 
COSTS,    (See  tU.  Fees,) 

on  conviction  for  profane  cursing  and  swearing,  618. 
security  for  payment  of,  652. 

in  cases  of  bastardy,  524,  5. 

on  convictions  of  hawkers  and  pedlers,  532,  538. 

in  special  sessions,  when  to  be  paid  by  complainant,  556. 
payment  how  compelled,  556. 
^COUNSEL, 

when  privileged  from  testifying,  387,  8. 

defendant's  right  to,  on  trial,  319. 

may  be  present  on  examination  of  accused,  486. 

defendant  to  be  allowed  time  to  procure,  486. 
COUNTERFEITING,    (Sec  tU.  Forgery  and  CotmterfeUmg.) 
COURTS, 

of  8|>ecial  sessions,  (see  tit.  Special  SeenoM,^ 

of  oyer  and  terminer,  (see  tit.  Oyer  and  Terminer,) 

of  general  sessions,  (see  tit.  General  Seesiane  qftbe  PeactS) 
CRIMES  IN  GENERAL,  17. 

meaning  of  word  "crtnie,"  17. 

infamous,  what,  17. 

either  felonies  or  misdemeanors,  17. 
felonies,  18,  22. 
misdemeanors,  20,  206. 

how  punished,  (see  tit.  Puniehment,  and  the  stfHral  affmcesJy 
CRIME  AGAINST  NATURE, 

what  is,  205. 

acts  necessary  to  constitute,  205. 

what  carnal  knowledge  is  necessary,  205. 

all  present  aiding,  &c.  principals,  205. 

how  punished,  205. 

evidence,  205. 

what  proof  necessary,  205. 
admissions,  205. 

assaults  with  intent  to  commit,  205, 6. 
CRIMINAL  CONTEMPTS, 

what  offences  amount  to,  229,  30, 438,  439. 

when  committed  in  pretence  and  view  of  justice,  may  be  punished  mmma- 
rily,230. 
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when  indictable,  230,  270. 

power  of  justices  to  punish  for,  488. 
for  what  acts,  438,  9. 
manner  and  extent  of  punishment,  439. 

proceedings  before  justice  for,  439. 

when  witness  may  be  committed  for,  439. 
CROSS-EXAMINATION, 

of  witnesses,  397.    (See  tit.  Evidence.^ 
CRUELTY  TO  ANIMALS,  209, 282. 
CURSING.    (See  tit.  Profane  Cursing  and  Swearing.) 
CUTTING  DOWN  WOOD  OR  TIMBER,  280. 


D 


DATE, 

of  deeds,  yariance  in  proving  when  fatal,  355. 
of  convictions,  when  material,  548. 
DEAD  BODIES, 

disinterring,  selling,  &c.  (See  tit.  Offences  against  PubUe  Decency.) 
DEATH, 

crimes  punishable  with,  22. 
DEAF  AND  DUMB  PERSONS, 
when  maj  be  witnesses,  879. 
how  examined,  379. 
liability  to  punishment,  241. 
how  arraigned  before  justice,  542. 
DECENCY,  OFFENCES  AGAINST,  (SeetU.  Offences  against  Public  Decency.) 
DECREES  IN  CHANCERY, 
when  evidence,  362. 
against  whom,  362. 
how  proved,  862. 
DEED, 

execution  of,  when  necessary  to  be  proved,  860. 
when  proof  of  dispensed  with,  869. 
how  proved,  869. 

by  recitals  in  other  deeds,  369. 
by  attesting  witnesses,  870. 

if  several,  sufficient  to  call  one,  852,  870. 
when  dispensed  with,  870,  1. 
when  hand-writing  of  attestuig  witneu  nny  be  proved,  871. 
where  there  is  no  attesting  witness,  371,  2. 
by  proof  of  handwriting  of  grantor,  372. 
comparison  of  handwriting,  872. 
what  is  sufficient  proof,  869. 
date,  variance  in  proving,  when  fatal,  855. 
sealing,  essential  to,  869. 
deliveiy,  what  a  sufficient,  869,  870. 
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DEMURRER, 

what  is  a,  904. 

in  what  cases  proper,  292,  297,  8,  800. 

form  of,  305, 683. 

may  be  ore  tenuis  305. 
may  be  accompanied  by  a  plea  over  to  the  felony,  805. 
judgment  upon,  305. 

if  ai^ainst  defendant,  how  far  final,  305. 
DEPOSITIONS, 

taken  before  magistrate,  when  evidence,  866.    (See  tU.  JEvidence,    Extm^ 

inatian.) 
in  chancery,  when  evidence,  361,  2. 

how  proved,  361, 2. 
taken  on  commission  to  examine  witnesses  abroad,  320* 
DISCHARGING  DEFENDANTS, 

on  trial,  319.    (See  tit,  JWo/.) 
DISCHARGING  JURY.    (See  titlea.  Jury.     Trial.) 
DISORDERLY  HOUSES,  223. 
DISORDERLY  PERSONS, 

who  are  to  be  deemed,  512. 
complaint  against,  before  justices,  513. 
must  be  on  oath,  513. 
form  of,  640. 
justice  when  to  issue  warrant  of  arrest,  513. 

to  require  sureties  for  the  good  behavior,  518. 

for  what  time,  513. 
form  of  recognizance,  513,  641.    (See  tit.  Eecognixanee.y 
when  to  make  up  a  record  of  conviction,  513. 
when  to  commit  defendant  to  jail,  513. 
for  what  time,  513. 

how  defendant  may  be  discharged,  513. 
in  the  city  of  New- York,  512,  13. 

when  surety  for  the  good  behavior  may  be  required  of,  518. 
for  what  time,  514. 

power  of  magistrate  to  discharge,  514. 
surety  of  the  peace,  when  it  may  be  required,  514. 
power  of  magistrate  to  discharge,  514. 
commitment  of  defendant  for  default  in  giving,  514. 
dborderly  acts  punishable  by  magistrates,  514. 
proceeding^  by  magistrate,  514. 
lists  of  to  be  presented  to  general  sessions  by  jailer,  514. 

duty  of  general  sessions  thereon,  514. 
lunatics  not  to  be  committed  as,  unless,  kc.  580. 
DISORDERLY  PRACTICES, 

on  public  occasions  and  holidays,  and  in  taverns,  vessels  and  canal  boats, 
515. 
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DISREGARDING  THE  SABBATH,  520. 
what  acts  amount  to,  520,  1. 

service  of  process,  when  prohibited^  520* 
penalty  for,  521. 
articles  exposed  to  sale,  when  forfeited,  521. 

how  to  be  seized  and  sold,  521. 
complaint  for,  521. 
warrant  of  arrest,  521. 
record  of  conyiction  for,  522. 
within  what  time  to  be  prosecuted  for,  522. 
proceedings,  how  instituted,  522. 
execution  to  collect  penalties,  522. 
certificate  of  conviction,  522. 
fees  in  prosecutions  for,  522. 
DISTILLED  SPIRITS, 
adulterating,  235. 

altering  proof  of,  after  inspection,  235. 
DISTRICT  ATTORNEY, 

to  draw  indictments,  272. 

to  examine  witnesses  before  grand  jury,  272. 

to  issue  subpoenas  for  witnesses  before  grand  jury,  278. 

no  right  to  enter  a  nolle  proaequiy  without  leave,  307. 

to  carry  down  for  trial  at  circuit  indictments  removed  into  supreme  court, 

311.  344. 
may  join  in  cooomission  to  examine  witnesses  abroad,  320. 
to  make  up  records  of  judgment  on  indictments,  333. 

after  quashing  of  indictment,  334. 
to  make  out  a  statement  of  offence  on  convictions,  384. 

to  transmit  it  to  secretary  of  state,  334. 
penalty  for  neglect,  334. 
duty  in  bringing  on  the  argument  of  writ  .of  error,  380. 

upon  whom  to  serve  notice  of  argument,  339. 
may  remove  criminal  cases  to  supreme  court,  by  certiorari,  as  a  matter  of 

right,  341,  345. 
when  his  duty  to  do  so,  845. 
to  bring  on  the  argument  of  certiorari,  345. 

upon  whom  to  serve  notice  of  argument,  345. 
to  issue  subpoenas  for  the  people's  witnesses,  404. 

subpoenas  may  be  without  seal,  404. 
when  to  send  subpoenas  to  sherififs  of  foreign  counties,  404. 
DISTURBING  RELIGIOUS  MEETINGS,  518. 
what  acts  amount  to  a  disturbaiice,  518, 519. 
convictions  for  before  magistrates,  519. 
penalty  for,  519. 
duty  of  officers  to  apprehend  persons  engaged  in,  519. 

to  carry  them  before  magistrate,  519. 
no  process  of  arrest  necessary,  519. 
▼oluntary  appearance  of  defendant  sufficient,  519. 

91 
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DISTURBING  RELIGIOUS  MEETlNGS-coitfmiied. 
form  of  warrant  of  arreit,  519,  664. 

what  judicial  officera  may  order  defendant  bto  coftody,  519. 
when  defendant  to  be  committed  to  jail,  520. 

for  what  term,  520. 
right  of  defendant  to  trial  bj  juiy,  520. 
proceedings  thereon,  520. 
DOCKET  OF  JUSTICE  OF  THE  PEACE, 
evidence  before  samie  justice,  364. 
when  presumptive  evidence  of  facts  stated,  964,  5. 
certificate  of  justice,  when  to  be  entered  in,  964. 
transcript  from,  when  evidence,  864. 
DOORS  AND  WINDOWS,   (Su  titles  jfrrest    Officer.    Proeni.    ABmnOt.) 
when  may  be  broken  open,  35,  6,  48,  84,  473  to  479. 
(y  officer  with  proceesy  85,  473  to  477. 
to  arrest  for  felony,  85, 43,  473. 
when  on  suspicion  of  felony,  36,  7,  43,  474, 6. 
for  a  breach  of  the  peace,  474. 
not  to  arrest  on  civU  process,  36. 
to  obtain  egress  when  fastened  in,  475. 

or  execute  process  for  contempts,  or  penalty  given  to  the  people,  ^4. 
or  process  under  forcible  entry  and  detainer,  474. 
when  process  will  justify  officer,  83. 
it  must  be  legal,  and  when  so  considered,  82,  3, 476. 
what  defects  in,  will  render  it  no  protection  to  officer,  88,  476. 
no  protection  when  executed  out  of  the  district  in  which  alone  it  haa 

force,  83,  4,  476. 
or  on  Sunday,  84. 
(y  officer  withotU  process,  36,  44,  473. 
to  suppress  an  affiny,  36,  44,  474. 
disorderly  drinking  and  noise  in  the  night,  44,  474. 
by  a  sheriff  to  rescue  his  officers,  475. 
when  he  knows  crime  to  have  been  committed,  478. 
when  on  suspicion,  474,  6. 

when  officer  is  liable  unless  he  proves  defendant  guilty,  474, 6. 
to  obtain  egress  when  fastened  in,  475. 
to  retake  on  escape,  when,  475,  36, 7. 
(y  private  pers(ms,  473,  478,  9. 

to  prevent  one  from  murdering  his  wife,  or  another,  474,  479. 
where  one  is  known  to  have  committed  a  felony,  478. 
but  not  on  suspicion,  474, 478. 

if  broken  on  suspicion,  defendant  must  be  proved  guilly,  474,  6. 
must  never  be  till  after  notification,  demand,  and  refusal,  85,  43,  473. 
whether  officer  has  warrant  or  not,  473. 
what  sufficient  notice,  84,  473,  475,  6. 
by  officer,  84. 
by  private  person,  84. 
in  the  night,  84. 
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DOORS  AND  WINDOWS— corUmiMci. 

win  be  presumed,  when,  84. 
proof  of,  84. 
privilege  extends  ooljr  to  outer  doors  and  windows,  86,  475« 
and  only  to  the  Occupier  and  his  family,  86, 475. 
and  to  arrests  in  the  first  instance,  36,  475. 
and  before  indictment,  475. 
after  indictment  no  house  is  a  sanctuary,  475. 
when  criminal  to  be  found  in  order  to  justify  breaking,  475. 
DRUNKENNESS, 

when  indictable,  222. 

by  a  member  of  the  grand  jury,  224. 
when  punishable  summarily  by  magistrates^  512. 

in  New-York  city,  512. 
how  far  a  g^und  of  exemption  from  punishment,  248,  4. 
when  it  disqualifies  person  as  a  witness,  879. 
or  as  a  complainant,  451. 
DUCES  TECUM.    (&«  tit.  8ubp<Bna,) 
DUEL, 

killing  another  in,  murder,  28, 50. 

wounding  another  mortally  in,  out  of  the  state,  murder,  26. 
leaving  this  state  to  fight,  &c.  198. 
person  fighting,  disqualified  from  office,  198. 
aiders  and  abettors  in,  197. 
DUELLING  AND  CHALLENGES  TO  FIGHT, 
duelling,  197. 

how  proved,  197. 
challenges  to  fight,  197. 
what  constitutes,  198. 

a  question  for  jury,  198. 
sending  or  delivering,  197. 
carrying  or  accepting,  197. 
place  of  trial,  198. 

when  former  trial  in  another  state  or  county  may  be  pleaded,  198. 
DUPLICITY, 

cured  by  pleading  over,  277. 
DYING  DECLARATIONS, 

when  evidence,  52,  8.    (8e$  tU.  Murder.) 


£ 


ELECTIONS, 

bribery,  menaces,  Sec.  at,  234. 
ELECTION  LAW, 

violating  provisions  of,  284. 

neglects  or  improper  conduct  by  officers  under,  284. 
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EMBEZZLEMENT, 
what  is,  141. 
who  may  commit,  141, 2, 3. 

what  clerks  and  servants  included  in  act,  142, 3, 4. 

extends  to  female  servants,  143. 

by  carriers,  &c.  142. 
what  acts  amount  to,  142, 3, 4. 

not  omissions  to  remit  money,  144. 

not  acts  amounting  to  larceny  at  common  law,  142. 
indictment — must  state  value  of  g^oods,  145. 

may  also  contain  counts  for  larceny,  143. 

if  it  contains  but  one  count,  when  prosecutor  will  be  put  to  his  electioo^ 
146. 

against  carriers,  &c.  146. 
evidence — ^what  facts  must  be  proved,  145. 

sufficient  to  prove  a  fraudulent  conversion,  142. 

variance  between  indictment  and  proof  as  to  value  of  goodf ,  145. 
bill  of  particulars  on  trials  for,  145. 
how  punished,  145. 
ERROR,  WRIT  OF.    (5^  tU,  Writ  of  Error.)  ' 
ESCAPE, 

what  is,  36,  192. 

officer  may  retake  on  fresh  pursuit,  36. 

from  prison,  and  assisting  therein,  192. 

arrest  must  have  been  legal  and  justifiable,  to  constitute,  192. 

what  is  a  prison  and  prison  breach,  192. 

what  a  sufficient  breaking,  192. 

breaking  from  state's  prison,  and  punishment,  193. 

attempting  to  escape  from,  193. 

breaking  or  attempting  to  break  from  county  jail,  and  how  punished,  193. 

prisoner  escaping  may  be  retaken  and  imprisoned  again,  193. 

hy  mtans  of  the  officer ^  192. 

what  officera  can  be  gfuilty  of  suffering  prisoner  to  escape,  193. 

negligent  escape,  what  amounts  to,  192. 

voluntary  escape,  194. 

by  reason  of  officer's  omitting  or  refusing  to  execute  process,  194. 

refusing  to  receive  prisoner  into  jail,  194. 

wilfully  suffering  him  to  escape,  194. 

receiving  a  reward  (or  permitting  or  conniving  at  his  escape,  194. 

how  punished,  194. 

officers  to  forfeit  their  office,  194. 
aiiiittng  prisoner  to  escape,  what  offence  at  common  law,  194, 5. 

by  conveying  to  prisoners,  arms,  instruments,  disguises,  inc,  195. 

assisting  felons  to  escape  by  any  means,  195. 

or  other  offenders,  195. 

assisting  persons  in  charge  of  officer  to  escape,  195. 
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rules  of,  in  general j  the  lame  in  ciiminal  as  in  civil  cases,  861. 
general  rules  of,  and  what  allegations  to  be  proved,  352. 
best  evidence  to  be  given  of  which  the  case  admitai  352. 
meaning  and  extent  of  this  rule,  352. 
copies,  when  admissible,  352,  3. 
greatest  qvumUty  of  proof  not  necessary,  352. 
written  evidence  to  be  first  resorted  to,  352. 
muet  be  confined  to  point  in  issue,  353. 

evidence  of  a  general  disposition  to  commit  offence,  inadmissible, 

353. 
when  evidence  of  having  committed  other  offences,  admissible, 

352. 
evidence  of  character,  when  admissible,  353. 
must  be  as  to  general  character,  353. 
of  no  avail  in  a  clear  case,  353. 
prosecutor  rrntst  prove  every  thing  material  and  necessary  to  consHtuts 

the  offence,  153. 
what  averments  may  be  treated  as  surplusage,  354. 
rule  where  averments  are  divisible,  354. 
what  sufficient  proof  of  fdony,  under  indictments  for,  854. 
proof  of  part  of  articles  stolen,  when  sufficient,  354. 
proof  of  a  misdemeanor,  not  sufficient  under  indictment  for  felony, 

354. 
under  indictment  on  a  statute,  defendant  may  be  convicted  at  com- 
mon law,  354. 
where  evidence  proves  offence  greater  than  the  one  complained  of, 

jury  may  be  discharged,  354,  5. 
venue  and  place,  when  to  be  proved  as  laid,  355. 
time,  when  to  be  proved  as  laid,  355. 
when  variance  in,  is  fatal,  355. 
when  proof  of  offences  committed  on  other  days  than  the  one  laid, 

is  admissible,  355. 
names  of  parties,  when  variance  in,  between  indictment  and  proof, 

is  fatal,  356. 
where  defendant  is  described  as  unknown  to  the  jurors,  when  he 

was  known,  he  will  be  acquitted,  356. 
goods,  when  proof  of,  must  correspond  with  averment,  356. 
toritten  instruments,  to  be  proved  as  laid,  356. 
sums  and  value,  when  to  be  proved  as  laid,  356. 
where  a  certain  sum  is  necessary  to  constitute  the  offence,  356. 
knowledge  and  intent,  when  necessary  to  be  proved,  856. 
how  proved,  356, 7. 

identity  of  defendant  to  be  proved,  and  how,  357. 
a  question  for  the  jury,  357. 
negative  averments,  when  to  be  proved,  357. 
matters  presumed  by  law,  or  of  which  courts  are  bound  to  take  no- 
•  tioe,  need  not  be  proved,  357. 
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ofnniona  of  witnessep,  when  ftdmittiblo,  857. 

in  questions  of  skill,  judgment  or  science,  d57. 
of  physicians  and  surg^ns,  357,  8. 
as  to  insanity,  blows,  person's  age,  257, 8. 
as  to  fraud  or  criminal  intention,  358. 
of  professional  men  and  experts,  358. 
when  to  prove  foreign  laws,  358. 
written  evidence,  358. 

jmblic  documents  and  records,  when  admissible,  and  what  proof  of,  ng» 
cessary,  359. 
public  statutes,  359. 
private  statutes,  359. 
journals  of  the  legislature,  359. 
proclamations,  addre^es  and  articles  of  war,  860b 
books  and  chronicles  of  public  history,  960% 
ancient  maps,  360. 
records  and  proceedings  in  courts,  360. 

not  allowed  to  be  contradicted,  360. 

when  they  should  be  produced,  860. 

when  exemplifications,  sworn  and  office  copies  are  adminibWy 
360. 

verdicts,  how  far  evidence,  and  bow  proved,  360, 1. 

writs,  361. 

affidavits,  361. 

inquisitions  of  lunacy,  361. 
proceeding^  in  chancery,  361. 

copies  of,  when  evidence,  361. 

bill  and  answer,  how  far  evidence,  and  how  proved,  861. 

against  whom,  361. 

depositions,  when  admissible,  and  how  proved,  361, 2. 

when  taken  under  a  commission,  362. 

decrees,  when  evidence,  and  bow  proved,  362. 
probate,  when  and  how  far  evidence^  and  how  proved,  362. 

revocation  of,  how  proved,  362# 
letters  of  administration,  how  far  evidence,  and  how  proved,  863« 
proceedings  in  foreign  courts,  how  far  evidence,  and  how  proved, 

363 
foreign  laws,  363. 

of  other  states  of  the  Union,  to  be  proved  as  foreign  laws,  868. 
proceedings  in  inferior  courts,  how  far  evidence,  and  how  proved, 

364. 
proceedings  before  justices  of  (he  peace,  364. 

justice's  docket,  how  far  evidence,  364. 

before  himself,  864. 

transcript  of,  when  evidence,  864« 

original  minutes,  or  sworn  copies,  when  evidence,  864. 

certificate  of  judgment,  when  evidence,  and  form  of,  865. 
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may  be  granted  after  expiration  of  his  term  of  office,  365. 
convictions,  when  and  how  far  evidence,  and  how  proved,  365. 
examinations  before  magistrates,  when  evidence,  and  how  proved, 
366,  7,  8. 
of  prisoner,  evidence  only  against  himself,  366. 

may  be  proved  by  parol,  when  not  taken  in  writing,  867. 
4>f  prosecutor,  when  evidence  against  accused,  366. 

when  evidence  in  favor  of  accused,  to  contradict  prose- 
cutor, 366. 
of  witness,  when  admissible,  and  for  what  purpose,  366,  7. 
when  presumed  to  have  been  read  before  signing,  867. 
deposition  of  witness,  when  admissible,  368. 
depositions  taken  before  coroners,  368. 
priwUe  dscumefi/s,  when  they  must  be  produced  and  proved,  369. 
when  proof  of  execution  dispensed  with,  369* 
where  deed  or  will  is  30  years  old,  869. 
where  one  instrument  recites  another,  869. 
what  proof  of  execution  sufficient,  369. 
sealing  essential  to  a  deed,  369. 
what  a  sufficient  delivery,  369,  870. 
proof  of  identity  of  grantor,  370. 
attesting  witness,  when  to  be  produced,  and  what  sufficient 

proof  by,  370, 1. 
when  acknowledgment  of  party  dispenses  with  proof  by,  871* 
how  proved,  where  attesting  witness  is  incapable,  dead,  ke, 

871,2. 
handwriting  of  grantor,  how  proved,  372,  3,  4. 
how  disproved,  872. 

of  wills  of  real  estate,  what  sufficient,  374. 
*        when  will  itself  must  be  produced,  and  when  not,  874,  5. 
when  all  attesting  witnesses  necessary  to  be  called,  875. 
what  must  be  proved  by  them,  375. 
wills  of  personal  estate,  what  sufficient  proof  of,  875. 
competency  of  attesting  witnesses,  375. 
to  be  considered  with  reference  to  time  of  attestation,  875. 
when  hand-writing  of  attesting  witness  to  be  proved,  376. 
how  witness,  denying  execution- of  will,  may  be  contradicted,  876. 
when  proof  of  will  dispensed  with,  376. 
parol  evidence,  in  what  cases  admissible,  377,  8. 
inferior  to  written  eviJence,  377. 

when  admissible  to  contradict,  vary  or  explain  written  instrument,  877, 8. 
of  usage  or  custom,  when  admiisible,  378. 
admissible  to  prove  a  fraud,  878. 
competency  ofrntneaeea,  878. 

distinction  between  competency  and  credibility,  878. 
incompetency  prevents  a  witness  from  being  sworn,  378. 
a  question  for  court  to  decide,  879. 
general  rule,  that  all  persons  are  competent,  879. 
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incompeteticy,  from  what  it  mkj  mn,  379. 
from  want  of  discretion,  879. 
lanaticf ,  879. 
deaf  and  dumb^  879. 
intoxicated  pcmons,  879. 
infants,  379. 

how  incompetencj  of,  totted,  879. 
when  incompetont,  their  declarations  are  inadmiisibley 
380. 
from  defect  of  reUgimu  heRrf,  880. 
test  of,  upon  this  gproand,  880. 
must  be  proved  otherwise  than  bj  examination  of  witness 

himself,  880. 
proof  of  change  of  opinion  will  restore  competency,  880. 
fnm  intereitt  when  it  incapacitates,  880,  1,  2. 
must  be  legal,  certain  and  immediate,  381. 
and  as  far  as  possible  go  to  the  credit  rather  than  compe- 
tency, 880. 
when  belief  of  interest,  or  honorary  obligation  incapaci- 
tates, 880. 
when  interest  is  balanced,  witness  is  competent,  881. 
how  inter^t  is  proved,  898. 

by  ex&mination  on  voire  dire,  or  by  other  evidence,  393. 
when  adoption  of  one  mode  precludes  a  resort  to  the 

other,  893. 
cannot  be  cross-examined  as  to,  after  failing  to  prove 

it  by  other  evidence,  392. 
declaration  of  party  admissible  to  prove,  393. 
but  not  of  witness,  393. 

but  if  he  testifies  on  his  voire  dire,  that  he  is  interest- 
ed, he  should  be  rejected,  394. 
witoess  cannot  disqualify  himself  by  purposely  acquiring 

an  interest,  381. 
where  witness  is  entitled  to  a  reward  on  conviction,  he  is 

incompetent,  381. 
informers  incompetent,  381. 
party  injured  is  generally  a  competent  witness,  382. 
as  in  cases  of  robbery,  perjury,  forgery,  382. 
when  witness  joined  as  defendant  in  the  indictment  is  com- 
petent, 382. 
or  joint  defendant,  where  trials  are  separate,  382. 
accomplices  are  competent,  in  discretion  of  court,  382,  3. 
and  principals  and  accessaries  against  each  other,  382. 
when  and  how  far  their  evidence  should  be  confirmed,  382, 3. 
how  incompetency  of  witness  may  be  removed,  383. 
he  may  be  examined,  if  he  refuses  to  be  released,  383. 
if  examined  before  release,  he  must  be  re-examined,  38t. 
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fwm  rdaHofMhip,  what  wfll  disqualify,  883. 

husband  and  wife  cannot  testify,  for  or  against  each  other, 

883. 
nor  against  any  person,  jointly  indicted  with  either,  883. 
consent  will  not  render  competent,  383. 
reason  of  rule,  383. 
when  incompetent,  after  divorce,  883. 
whether  rule  extends  to  woman,  cohabiting  as  wife,  883. 
declarations  of,  subject  to  same  rule  as  their  evidence,  888. 
exceptions  to  rule — where  marriage  is  void,  883. 
in  case  of  personal  injury  to  wife,  883. 
indictment  for  bigamy,  384. 
from  infamy,  what  will  disqualify,  384. 

conviction  of  what  crimes,  incapacitates,  384. 

of  perjury  or  subornation  of  perjury,  absolutely  disquali- 

ees,  384. 
of  felony,  disqualifies  unless  prisoner  is  pardoned,  884. 
of  offence  less  than  a  felony,  will  not  disqualify,  884. 
infamy  of  crime,  incapacitates,  not  mode  of  punishment, 

884. 
there  must  be  a  conviction  and  judgment,  884. 
how  proved,  384. 

when  by  certified  copy  of  minutes  of  conviction,  884. 
how,  were  record  has  been  lost  or  destroyed,  884. 
loss  how  proved,  385. 

sentence  or  judgment  to  be  produced,  as  well  as  con- 
viction, 385. 
not  necessary  to  show  judgment,  executed,  885. 
cases  where  person  convicted,  may  make  affidavit,  or  tes- 
tify, 885. 
effect  of  conviction  had  in  another  state,  885. 

how  such  conviction  proved,  885. 
how  infamy  may  be  removed,  885. 
when  by  pardon,  385,  6. 
effect  of  pardon,  386. 
if  conditional,  386. 
form  of,  and  how  proved,  386. 
reversal  of  judgment,  restores  competency,  887. 
firotn  privUeged  communieationa,  387. 
to  whom  it  extends,  887. 
to  counsel,  solicitors,  attorneys,  &c  387. 
what  communications  privileged,  387. 
when  counsel  may  be  required  to  testify,  387,  8. 
when  privilege  is  waived  by  client,  387. 
to  clergymen,  and  how  far  rule  extends,  888. 
to  pl^siciani  ^d  surgeons,  and  extant  of  rule,  888. 
a  privilege  of  the  party,  not  of  witness,  888. 
92 
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caies  where  thej  may  teitify,  388. 
jurors  cannot  testify  as  to  misconduct  of  jury,  888. 
when  gnnd  jurors  may,  as  to  what  took  place  before 

them,  383. 
district  attorneys,  as  to  what  passed  in  jury  room,  388. 
clerk  to  grand  jury,  388. 
when  disclosure  will  be  detrimental  to  public  serrice,  not 

to  be  compelled,  389. 
official  communications  to  public  officers,  389. 
credibility  of  witnesses,  how  weighed,  389, 

exceptions  to,  do  not  affect  his  competency,  but  the  degree  of  be- 
lief to  be  given  him,  389. 
questions  of,  belong  to  the  jury,  389. 

witness  may  be  credible,  but  not  competent,  and  viet  vena,  889. 
party  cannot  discredit  his  own  witness,  by  general  evidence,  389. 
when  he  may,  however,  be  contradicted,  390. 
not  by  showing  that  he  told  different  story  at  another  time,  890. 
attesting  witness  may  be  discredited  by  any  one  who  examinee 

him,  390. 
witness,  how  discredited,  390. 

by  showing  that  he  has  made  contradictory  statementa,  390. 
how  in  case  of  subscribing  witness  to  will,  390, 1. 
when  testimony  may  be  supported,  and  how,  390, 1. 
when  by  evidence  of  character,  390, 1. 
answer  of  witness  sought  to  be  impeached  by  cross-examina- 
tion, when  conclusive  against  party,  391. 
what  proper  question,  to  impeach  another  witness,  391. 
evidence  of  general  reputation  that  witness  is  a  prostitute,  in- 
admissible, 391.       ^ 
when  evidence  of  general  bad  character  admissible  against 

prosecutrix  for  a  rape,  391. 
or  that  she  is  a  prostitute,  391. 

when  evidence  of  past  bad  character  for  truth,  admissible,  891. 
examination  of  witnesses, 

on  wire  dire,  when  proper,  and  how  conducted,  892, 8. 
must  be,  before  he  is  sworn  in  chief,  392. 
effect  of  neglecting  to  examine  on,  391. 
may  do  away  with  his  incompetency  by  parol,  892,  3. 
when  examination  in  one  method  precludes  a  resort  to  another, 

393. 
or  to  a  cross-examination  for  the  same  purpose,  893. 
effiscts  of  witness'  answers  on,  393, 4. 
where  he  refuses  to  answer,  394. 
in  chief,  how  conducted,  391,2. 

material  questions  to  be  put  in  first  instance,  392. 
how  to  proceed,  where  they  have  been  omitted,  392* 
when  witnesses  to  be  examined  apart  from  each  other,  392. 
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must  be  sworn,  and  how,  894. 

how  oath  administered,  394. 

objections  to  oath  must  be  made  at  the  time  of  administering 

it,  394. 
witness  may  be  sworn  in  the  form  desired  by  him,  894. 
party  or  person  interested  may  be  sworn  to  let  in  secondary 

evidence,  395. 
oath,  how  administered  for  this  purpose,  895. 
interpreter,  how  sworn,  395. 
deaf  and  dumb  person,  395. 
one  oath  sufficient,  though  witness  be  examined  at  different 

times,  395. 
when  witness  to  be  examined  in  prisoner's  presence,  395. 

this  should  appear  on  record,  395. 
who  may  examine,  and  how,  395. 
when  judge  or  magistrate,  395. 
at  what  time  improper  question  to  be  objected  to,  895. 
prisoner  may  examine  and  cross-examine,  895. 
qf  leading  questions ,  396. 
refreshing  memory  of  witness,  when  allowed,  896. 

in  what  manner,  396. 7. 

general  rule  relative  to,  396, 7. 

notes  or  memoranda  of  witness  cannot  go  to  jury,  or  be 
admitted  in  any  way,  896, 7. 
cross-examination,  397. 

when  opposite  party  entitled  to,  397. 
great  latitude  allowed  in,  398. 
what  questions  may  be  asked  on,  398. 
method  of  cross-examining,  398,  9. 
when  for  the  purpose  of  contradicting  witness,  398,  9. 
or  testing  his  credibility,  399. 

party  cannot  afterwards  adduce  evidence  to  discredit,  899. 
nature  of  the  questions  upon,  399. 
re-examination,  for  what  purpose  allowed,  399. 
when  to  introduce  new  evidence,  399. 
within  what  time  it  should  take  place,  399,  400. 
when  matter  of  discretion  with  the  court,  399,  400. 
may  be  at  any  stage  of  trial,  by  consent  of  parties^  400. 
evidence  for  defendant,  and  in  reply,  400. 
what  questions  need  not  be  answered,  400. 

questions  which  go  to  criminate,  or  subject  to  punishment,  400. 

what  question  so  considered,  400, 1, 2. 

witness  is  to  judge,  nor  is  he  bound  to  explain,  400. 

privilege  belongs  to  witness  only,  not  to  party,  400. 

should  not  be  objected  to  by  counsel,  400. 

to  what  answer  exemption  extends,  400. 

consequence  of  answering  such  questions,  401. 
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conseqneiicet  of  refuiing  to  aniwer,  401. 

whether  the  question  should  be  allowed  to  h$  fnU,  401. 

questions  which  would  subject  party  to  a  civil  suit,  not  prin- 

leged,  402. 
whether  parties  in  interest  are  compellable  to  testify,  402. 
members  of  corporation^,  not  named  as  parties,  may,  402. 
examination  of  witnesses  conditionally^  out  of  court,  402. 
compelling  the  attendance  of  mtnesaes,  402. 

by  bbdlng  them  over  by  recognizance,  403. 

when  and  how  this  to  be  done  by  magistrate,  403. 
when  infants  and  married  wo^idn  to  be  recognized,  408w 
witness  refusing  to  find  sureties,  may  be  committed,  4031 
how  recognizance  to  be  taken  and  certified,  408. 
how  estreated,  remitted  or  discharged,  403. 
how  taken  in  court  of  record,  403. 
by  coroners,  403. 
by  subpoena  ad  teat^andtuny  403. 

when  proper,  and  requisites  of,  when  issued  for  the  de^ 

fendant,  403,  4. 
how  tested  in  oyer  and  terminer  and  general  sestioiif, 

403,4. 
when  returnable,  404. 
when  for  the  people,  how  issued,  404. 
when  to  be  sealed,  403,  4. 
clerks  bound  to  issue  at  all  times  gratuitously,  when  for 

defendant,  404. 
may  be  issued  to  any  part  of  the  state,  404. 
by  what  courts,  404. 

how  to  proceed  to  serre  in  foreign  county,  404. 
disobedience  to,  how  punished,  404. 
how  service  of,  made,  404. 
subpoena  duces  tecum,  object  of,  404. 

how  issued  and  served,  and  its  effect,  404* 
how  paper  to  be  described,  404. 
what  papers  witness  not  bound  to  produce,  406* 
habeas  corpus  ad  testificandum,  when  proper,  405. 
by  whom  granted,  and  how  obtained,  405, 6« 
no  notice  of  application  for,  necessary,  406. 
how  executed  and  returned,  406. 
form  of,  406. 

how  far  a  protection  to  officer,  406. 
witnesses'  fees  and  expenses ;  their  privilege  from  arrest,  406,  7,  8. 
secondary  evidence, 

in  what  cases  admbsible,  409,  410. 

where  instrument  is  lost  or  destroyed,  409. 

or  in  the  possession  of  opposite  party,  who  refuses  to  produce  it,  409. 

though  he  afterwards  put  in  the  paper,  409. 
on  file  in  a  public  office,  or  in  another  state,  410, 11. 
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in  the  hands  of  a  third  penon>  not  compellable  to  produce,  411. 

where  instrument,  and  the  one  to  be  prored,  are  duplicate  origi- 
nals, 411. 

where  several  parts  have  been  executed,  loss  of  all  must  be  proved, 
409. 
secondary  evidence  must  in  itself  be  competent,  410. 
notice  to  produce  paper,  form  and  requisites  of,  411. 

cases  where  it  is  not  necessary,  411. 

when  to  be  served,  and  on  whom,  411. 

proof  of  service,  411. 
what  proof  necessary  to  let  in  secondary  evidence,  411. 
loss  of  instrument,  and  search,  when  to  be  proved,  411. 

what  sufficient  proof  of,  411,  412. 

how  proved,  412. 

a  question  for  the  jury,  411,  412. 

when  by  declarations,  and  whose,  412. 
not  admitted  of  course,  though  loss  be  proved,  412. 
as  where  a  party  purposely  destroys  paper,  412. 

otherwise,  where  it  is  lost  or  destroyed  by  accident,  412, 13. 
copies,  when  sufficient,  418. 

who  competent  to  lay  foundation  for  secondary  evidence,  418. 
when  its  admission  to  be  objected  to,  413. 

production  of  written  instrument,  when  superseded  by  admission  in  the 
pleadings,  413. 
fTiiumpiive  evidence,  414. 

different  degrees  of,  and  when  admissible,  414. 
distinction  between  presumption  and  proof,  414. 
when  it  amounts  to  circumstantial  evidence,  415. 
how  distinguishable  from  prima  facie  evidence,  415. 
effect  of,  415. 

jury  exclusive  judges  of,  415. 
hearsay  evidence,  definition  of,  416. 

when  admissible  as  to  pedigree,  l^rths,  &c.  416. 

declarations  of  deceased  members  of  a  family  to  prove  relation- 
ship, 416. 

not  of  servants,  to  prove  pedigree,  416. 

of  deceased  persons,  as  to  the  fact  of  their  marriage,  416. 

to  show  whether  one  was  bom  before  or  after  marriage,  416. 
made  after  suit  brought,  or  controversy  arisen,  not  admissible,  416. 
as  to  public  or  general  rights,  416. 

when  admissible  to  prove,  416,  417. 

particular  facts  cannot  be  proved  by,  416. 

customary  rights  when  proved  by,  417« 
where  declarations  were  part  of  the  transaction,  417. 
of  deceased  persons  having  no  interest  or  an  opposing  one,  417. 
titles  of  office,  when  may  be  proved  by,  418. 

when  reputation  that  one  acted  as  officer  sufficient,  41S. 
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confe$9WMy  419. 

where  defendant  indicted,  confesset  at  the  trial,  419. 

express  and  implied,  what,  419. 
where  defendant  admits  his  guilt  to  magistrate  on  {neliminarjrexamioa- 

tion,  419. 
or  to  any  other  person,  419. 
all  confessions  must  be  voluntary,  419. 
whether  sufficient  without  corroborative  proof,  419,  420. 
must  be  proof  dUwidt  of  the  corpus  delicti,  419. 
when  they  will  and  will  not  be  received,  420. 

when  obtained  by  promises  of  favor,  or  by  duress  or  threats,  420. 
by  declaration  of  magistrate,  that  it  would  be  better  to  make  full 

confession,  420. 
where  made  with  the  view  of  being  allowed  to  turn  state's  evi- 
dence, 420. 
as  to  presumption  of  influence  from  previous  threats  or  promises,  420. 
inducement  must  be  a  ttmporal  benefit  in  order  to  exclude,  421. 
when /acts  confessed  may  be  admitted,  though  confession  not,  421. 
valid,  though  made  under  supposition  that  accomplices  were  io 
custody,  421. 
before  magistrates  how  proved,  421. 
to  other  persons,  how  proved,  422. 
voholt  confession  must  be  g^ven  in  evidence,  422. 
not  evidence  against  accomplices,  though  made  in  thair  heariBg,  422. 
when  excluded  as  privileged  communications,  422. 
effect  of  confessions,  422. 
whether  sufficient  without  other  proof,  422. 
to  be  received  with  caution,  423. 
evidence  on  summary  convictions,  543.    (See  tiz.  Summary  Convieium$J) 
EXAMINATION, 

of  offenders,  479. 

within  what  time  to  be  made,  480, 1. 

what  considered  reasonable  time,  480, 1. 

right  of  magistrate  to  associate  another  with  him  on,  492. 

may  be  committed  for  further  examination,  480. 

when  by  warrant  or  without  it,  480,  2.    (See  tU,  CommUment.) 

justice  may  verbally  order  constable  to  detain,  till  mittimus  is 

drawn,  480, 1. 
where  defendant  should  be  kept,  482. 
justice  may  summon  witnesses  to  attend  for  either  party,  488. 
of  complainant  and  his  witnesses,  483. 
must  be  on  oath,  its  form,  483,  4. 
liability  of  magistrate  for  omitting  oath,  484. 
must  be  in  presence  of  prisoner,  483. 

practice  as  to  re-swearing  accuser  and  his  witnesses  to  former  de- 
positions, 483. 
examination  must  be  reduced  to  writing,  when  and  how,  488,  4. 
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what  necessary  to  appear  in  the  depositioni,  484. 
prisoner's  counsel  may  be  present,  486. 
witnesses  should  not,  487. 

witnesses  should  be  examined  apart,  and  prevented  from  convers- 
ing^ with  each  other,  487. 
how  prosecutor  and  witnessess  to  be  examined  by  magistrate,  484. 
what  evidence  should  be  taken  and  certified,  485. 
evidence  of  accomplices,  when  to  be  received,  485.    {8$eHt,  Ac- 
eompUcea*^ 
of  prisoner,  486. 

a  privilege  of  accused,  487. 

should  not  be  on  oath,  486. 

charge  to  be  made  known  to  him,  486. 

what  time  allowed  him  to  procure  counsel,  486. 

counsel  may  be  present,  486. 

When  magistrate  not  bound  to  examine,  486. 

to  inform  prisoner  that  he  may  refuse  to  answer,  486. 

prisoner  to  be  left  absolutely  free  as  to  his  confessions,  486,  7, 8. 

not  to  be  extorted  from  him,  or  collusively  obtained,  487,  8. 

efiect  of  confessions  of,  487,  8.    (^See  tit.  Evidence,) 

answers  of,  may  be  disproved  by  prosecutor,  487. 

effect  of  his  answers,  against  himself,  487,  489. 

must  be  reduced  to  writing,  read  to  prisoner,  signed  and  certified 

by  justice,  487. 
prisoner  may  correct  or  add  to,  but  need  not  sign,  487,  9. 
witnesses  on  either  side  not  to  be  present  at,  487. 
how  examination  of,  to  be  conducted,  487, 8. 
purporting  to  be  on  oath,  contrary  cannot  be  shown  on  trial,  488. 
*  what  course  should  be  taken  by  prisoner  on  his  defence,  488. 

when  examination  of,  evidence  against,  489. 
where  several  are  accused,  should  be  examined  apart,  489. 
justice  may  commit  for  contempt  during  examination,  489. 
offnieoner^a  witnesses^ 

witnesses  not  to  be  present  at  examination  of  accused,  487. 
to  be  examined  apart,  and  kept  separate,  487. 
examination  to  be  attached  to  complaint  and  process,  and  how,  489. 
duty  of  magistrate  in  regard  to,  489, 490. 
copy  of,  not  allowed  to  prisoner,  490. 
when  to  prosecutor,  490. 

prisoner  may  compel  their  production  on  trial,  490. 
as  to  the  duty  of  magistrate  to  commit  or  discharge  prisoner,  490, 1. 
where  no  credit  is  to  be  given  to  complainant's  testimony,  451. 
where  there  is  probable  cause  to  believe  prisoner  guilty,  491. 
to  recognize  prosecutor  and  witnesses  to  appear  and  testify,  491. 
to  what  court,  491. 
when  and  what  security  may  be  required  of  witnesses,  491. 
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to  commit  witneat  refuging  to  become  bound,  and  for  what  time, 

491. 
what  if  a  recognizance,  491.    (^SeetU.  Mecognizance,) 
examination  and  recognizance  to  be  certified  by  magistrate,  492. 
where  and  how  comp^able  to  return  them,  492. 
of  witnesses,  on  trial,  391.    (See  tit*  Evidence,) 
taken  before  magistrates,  when  evidence,  866.    (See  tU.  Evidenced) 
of  witnesses  conditionally,  out  of  court,  402.    (See  tit.  Evidence,) 
of  the  father  in  cases  of  bastardy,  524, 6,  7. 
of  the  mother  on  oath,  523,  4,  527. 
EXCEPTIONS, 

when  may  be  taken  by  defendant  on  trial  of  indictment,  321. 
bill  of,  when  it  lies,  ^1. 

to  be  settled,  signed  and  sealed,  821. 
where  to  be  filed,  821. 
how  returned,  821. 

signing,  sealing  and  return  of,  how  compelled,  321. 
e£fect  of,  as  a  stay  of  proceedings,  821. 
certificate  of  probable  cause  for,  when  necessary,  321. 
by  whom  to  be  granted,  821. 
when  a  stay  of  proceedings,  821. 
letting  defendant  to  bail,  on  granting,  821. 
EXCISE  LAW, 

violating  provisions  of,  285,  588. 

when  penalties  for,  may  be  recovered  before  a  justice,  588. 
statements  of  convictions  for,  to  be  transsutted  to  general  i 
EXCUSABLE  HOMICIDE.    (See  tU.  ffomicide.) 
EXECUTION, 

for  fine  and  costs  on  conviction  upon  an  indictment,  829. 
upon  a  summary  conviction  before  a  magistrate,  548. 
for  profane  cursing  and  swearing,  522. 
for  disregarding  the  Sabbath,  522. 
for  disturbing  religious  meetings,  522. 
EXEMPLIFICATIONS, 

when  evidence,  860.    (See  tit.  Evidence,) 
EXEMPTION  PROM  PUNISHMENT, 

grounds  of.    (Su  tii.  Persons  capable  of  commuting  crimes.) 
EXPENSES  OF  WITNESSES,  406,  7. 
EXTORTION,  284,  480. 


FALSE  IMPRISONMENT, 

by  officers,  &c.  a  misdemeanor,  229. 
FALSE  PERSONATING  AND  CHEATS, 

false  personating,  misdemeanor  at  common  law,  126. 

cheats^  what  amount  to,  at  common  law,  126. 
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must  relate  to  tome  matter  of  public  concern,  126^ 
what  amounts  to  false  personating  by  statute,  127,  8. 
punishment  for  false  personating,  127, 8. 

obtaining  money  or  goods  by  false  pretences,  what  amounts  to,  127  to  131. 
not  necessary  that  false  pretences  be  sole  inducement,  129.. 
obtaining  endorsement  or  signature  of  another,  within  the  act,  129,  80. 
what  is  a  false  writing  within  the  statute,  129,  30. 
must  be  such  that  party  may  be  ii\jured,  129. 
false  pretences  must  be  made  before  goods  obtained,  130. 
meaning  of  '*  false  pretences,''  and  how  may  be  made.  130, 1. 
must  be  of  some  existing  fact,  and  not  something  to  be  done  in  future,  131. 
and  made  for  sole  purpose  of  obtaining  property,  131. 
what  is  a  false  token,  132. 

not  within  the  act,  if  money  obtained  is  parted  with  for  charitable  pur- 
poses, 130. 
mdictment,  requisites  of,  129  to  132. 

how  false  pretences,  &c.  to  be  set  forth,  129, 132. 

means  used  to  effect  fraud,  to  be  stated  with  accuracy,  132. 

how  intent  to  cheat  to  be  averred,  132. 

how  property  obtained,  and  name  of  owner,  to  be  set  forth,  132,  8. 

for  obtaining  signature  to  instrument,  need  not  charge  loss  to  have  been 

sustained,  129. 
but  instrument  must  be  such  that  party  might  be  injured,  129. 
how  may  be  charged  where  party  whose  signature  is  obtained  has  to 

pay  the  note,  130. ' 
within  what  time  to  be  found,  127. 
several  persons  may  be  joined  in,  133,  4. 
evidence,  128,  132 

all  the  pretences  charged  need  not  be  proved  false,  129,  182,  8. 
that  property  was  obtained  by  the  pretences  proved,  sufficient,  132. 
intent  to  defraud,  how  proved,  133. 

averments  as  to  nature  of  property,  ownership,  or  person  defimuded,  to 
be  proved,  133. 
FELO  D£  SE, 

aiders  and  abetters  in,  31. 
killing  another  by  his  command,  murder,  31. 
FELON, 

who  is  a,  36. 

killing,  by  officers,  in  retaking,  86. 
FELONY, 

what  offences  amount  to,  18. 

not  to  be  created  by  implication,  19. 

at  common  law,  and  by  statute,  18. 

by  statute,  incidents  of,  20. 

where  punishment  is  discretionary,  18.  ' 

all  felonies  indictable,  270. 
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FELONY— cofUifiueii. 
punishment  of,  18. 
misprison  of,  20. 
FEES, 

of  witnesses,  406,  7. 
of  justices,  430,  1. 

for  sendees  under  laws  of  the  U.  S.  441. 
in  prosecutions  for  profane  cursing  and  swearing,  522. 
for  disturbing  religious  meetings,  522. 
for  disregarding  the  Sabbath,  522. 
misdemeanor  to  take  more  than  is  allowed  by  law,  433. 
FERRYING, 

without  a  license,  234. 
FINE, 

in  cases  where  no  sum  is  fixed  by  statute,  333. 

upon  witnesses  and  jurors,  for  non-attendance  before  special  sessions,  559. 
FIGHTING, 

any  one  may  part  persons  engaged  in,  45. 

and  deliver  them  to  constable,  to  be  carried  before  a  magistrate,  45. 
but  not  after  affiny  is  over,  45. 
FORCIBLE  AND  UNLAWFUL  TAKING  AWAY  OF  FEMALES.     (SketU. 

jihduction.') 
FOREIGN  COURTS, 

proceeding^  in,  when  evidence  here,  363. 
how  far  conclusive  here,  363. 
how  proved,  363. 
FOREIGN  CONVICTS, 

bringing  them  to  this  state,  233. 
FOREIGN  LAWS, 

unwritten,  how  proved,  358. 
written,  how  proved,  363. 
laws  of  other  states  to  be  proved  as,  863. 
state  acts  of  foreign  governments,  how  proved,  863. 
acts  invalid  by,  are  invalid  here,  363. 
FORFEITURES, 

on  convictions,  abolished,  333. 
FORGERY  AND  COUNTERFEITING, 
definition  of,  at  common  law,  97. 
at  common  law,  only  a  misdemeanor,  97,  109. 
in  first  degreiy  what  amounts  to,  98. 

to  forge  name  of  pretended  testator  to  a  will,  who  is  still  living,  96. 
to  sign  wrong  christian  name  to  a  pretended  will,  98. 
but  not,  if  will  has  not  requisite  number  of  witnesses,  98. 
how  punished,  99. 
in  second  degree,  what  amounts  to,  99. 

state  and  federal  courts,  have  concurrent  jurisdiction  of  oflfonces  against 

coin,  99. 
what  sufficient  proof  of,  100. 
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FORGERY  AND  COUNTERFEITINQ-^oiUtniMii. 

in  offences  «g;aintt  coin,  what  neceteary  to  constitute  tiie  ofifence,  100. 
selling,  offering  &c.  forged  notes,  bills  kc.  with  intent  to  have  them 

uttered,  100, 1. 
receiving  them  with  such  intent,  100. 
having  them  in  possession  with  such  intent,  101. 
*' uttering"  includes  having  in  possession,  101. 
punishment,  101. 
ffi  third  degree,  what  and  how  punished,  101,  2,  3. 
m  fourth  degree,  what  and  how  punished,  103,  4. 

making  instrument  in  one's  own  name,  and  passing  it  as  the  act  of 

another  of  same  name,  105. 
total  erasure  or  destruction  of  an  instrument,  105. 

same  offence,  as  a  partial  alteration,  105. 
putting  together  different  parts  of  genuine  instruments,  105. 
what  is  a  writing  or  written  instrument,  105. 
falsely  making  evidence  of  debt  of  corporation,   and  signing  name  of 

one  of  its  officers  or  agents,  106. 
altering  or  counterfeiting  bill  or  receipt  of  inspector  of  salt,  106. 
or  his  brand,  106. 

or  name  of  manufacturer^  on  barrels  of  salt,  106. 
or  brands  on  flour  barrels,  106. 

or  branding  casks  of  beef  or  pork  without  authority,  106. 
counterfeiting  brand  of  inspector  of  pot  and  pearl  ashes,  106. 
or  of  fish  oil,  106. 

or  marks,  numbers,  weigh-notes,  &c.  of  tobacco  inspector,  106. 
or  his  brands  or  marks,  106. 
or  marks  put  by  owner,  on  barrels,  &c.  of  flour,  meal,  fish,  spirits,  kc. 

&c.  106. 
altering  or  counterfeiting  lottery  tickets,  106. 
*  tokatfahe  making  or  aUeration  of  a  toritten  instrument  amounts  to  forgery, 
107. 
publication  not  necessary  to  complete  offence,  107. 
the  slightest  fraudulent  alteration,  &c.  whereby  a  different  operation  is 

given  to  it,  is  sufficient,  107,  120. 
so,  of  the  application  of  a  true  signature  to  a  false  instrument,  107. 
or  of  a  false  signature  to  a  true  instrument,  107,  8. 
other  cases  of  false  making  or  alteration,  108. 
«s  to  what  writings,  ifc,  forgery  may  be  committed,  108. 
at  common  law,  108. 

not  necessary  that  any  one  should  be  injured  by,  108. 
sufficient,  that  injury  might  have  resulted,  had  instrument  been  genuine, 

109. 
what  is  a  bill  of  exchange  with  reference  to  the  question  of  forgery,  109 
forged  signature  of  drawer,  may  be  laid  as  of  entire  draft,  121. 
the  intent  to  defraud  or  injt^e,  an  essential  ingredient  of,  109. 
a  question  for  the  jury,  109. 
bow  to  be  stated  in  indictment,  109. 
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proof  of,  109, 

what  is  a  Tariance  as  to  person  stated  to  bare  been  defrauded,  109,  llOu 

to  defraud  tohom,  intent  may  be  laid,  110. 
validity  in  law  qf  the  thing  forged,  \f  it  toere  genuine,  110. 

whether  necessary  that  thing  forged  should  be  legal,  if  genuine,  110,11^ 

as  for  forging  a  note  not  valid,  if  genuine,  HI. 

or  the  name  of  a  fictitious  person,  110. 
degree  of  similarity  between  counterfeit  and  true  intlnment.  111. 

what  sufficient.  111.' 

rule  as  to  coins,  seals,  &c.  111. 

mistake  in,  or  misspelling  name  forged.  111. 

when  handwriting  does  not  resemble  the  whole  name  forged,  111. 
uttering  or  publishing,  what  amounts  to,  112. 

pledging,  not  an  uttering,  1 12. 

but  giving  an  instrument  to  another  to  pass,  is,  112. 

uttering  as  genuine,  equivalent  to  a  representation,  112. 

mere  showing,  not  an  uttering,  112. 

when  indictment  must  state  to  whom  uttered,  112. 

to  person  who  was  un  agent  of  bank  to  detect  utterers,  112. 

when  an  uttering  of  note  with  forged  endorsements,  112. 
using  a  fictitious  name,  or  personating  the  true  man  or  fictitious  character 
assumed,  party  forging  having  same  name  as  thaM  forged,  113. 

when  making  instrument  in  name  of  non-existing  person,  forgery,  113. 

assuming  and  drawing  bill  in  name  of  another,  113. 

making  instrument  in  one's  own  name,  and  representing  it  as  that  of 
another  of  same  name,  114. 
principals  and  accessaries,  who  are,  114,  115. 

when  aiders  and  procurers  to  be  indicted  as  accessaries,  and  whea  it 
principals,  114,  115. 

wife  may  be  ;  rinci|^l,  and  husband  accessary,  115^ 

at  common  law,  all  ure  principals,  115. 

how  punished,  115. 
indictment  t  115. 

should  set  forth  instrument  in  words  and  figures,  wheo^  115. 

what  variance  in,  fatal,  115,  116. 

checks,  bank  notes  and  post  notes,  how  set  forth,  116, 117. 

how  where  instrument  is  lost,  secreted  or  destroyed,  116. 

dates,  sums  and  times  of  payment  may  be  omitted,  116. 

how,  where  part  of  a  true  instrument  is  altered,  116. 

where  collateral  addition,  as  acceptance  or  endorsement,  is  forged,  12L 

when  existence  of  bank  must  be  alleged,  for  forgery  of  bank  bill,  116. 

meaning  of  **  purport"  and  **  tenor,**  116,  117. 

both  need  not  be  used,  117. 

under  R.  S.  not  vitiated  by  following  forms  under  old  statute,  117. 

facts,  &c.  showing  intent,  need  not  be  set  forth,  117. 
how,  where  instrument  does  not  on  its  face  appear  capable  of  bein|^ 
forged,  118 
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extrinsic  facts,  when  to  be  stated,  118. 
intent  to  defraud  roust  be  alleged,  and  how,  118, 122. 
how,  for  uttering^  bank  bills  whose  circulation  is  illegal,  118,  119. 
what  certainty  sufficient,  as  to  averment  of  persons  defrauded,  119. 
where  instrument  is  in  foreign  language,  119. 
for  forgery,  should  contain  count  for  uttering,  119. 
of  the  venue,  119. 

may  contain  counts  for  diflferent  degrees  of,  119. 
how  to  conclude,  119. 
mdencti  how  far  must  support  material  parts  of  indictment,  119. 
who  may  be  witnesses,  119. 

person  whose  name  is  forged,  best  but  not  only  witness,  119,  120. 
proof  of  act  of  forgery,  what  sufficient,  120. 

of  altering  a  genuine  instrument,  sufficient  proof  of  forgery,  120. 

of  forging  acceptance  or  endorsement,  will  not  sustain  averment  of 
forging  whole  instrument,  120,  1. 

but  proof  of  forging  signature  of  drawer  will,  120,  1. 

of  one  endorsement,  will  sustain  charge  of  forging  all,  121. 
of  having  coin  in  poaaesaion,  what  sufficient  proof  of,  104. 

of  knowledge  and  intent,  104. 
of  uttering,  what  sufficient,  121. 

distinction  between  uttering  and  offering,  121. 

of  uttering  forged  acceptance,  will  not  sustain  averment  of  uttering 
forged  bill,  121. 

where  there  are  several  defendants,  122. 
of  intent  to  defraud,  what  sufficient,  122. 

must  correspond  with  averments  of,  122. 

as  to  person  intended  to  be  defrauded,  what  sufficient,  122.. 

in  case  of  a  corporation,  122. 

distinction  between  incorporated  and  unincorporated  companies, 

123. 

not  necessary  to  prove  existence  of  foreign  bank,  122. 
as  to  ideatity  of  party  whoae  name  ia  forged,  123,  4. 
of  forged  inatrwnent,  must  correspond  with  description,  124. 

when  production  of  instrument  necessary,  124. 
of  guilty  knowledge,  necessary,  124, 

when  and  how  to  be  proved,  124,  5. 

when  proof  of  more  acts  of  forgery  than  charged,  admissible,  124, 

125. 
OS  to  principaU  and  acceaaariea,  when  necessary  to  prove  them  present, 

126. 
necessary  to  prove  all  present,  126. 
FRAUDULENT  CONVEYANCES, 

being  parties  to,  226. 
FRUIT  TREES.    (SeetU.  Treea.) 
FUGITIVES, 

from  justice  in  other  states,  465. 

who  may  issue  process  to  arrest,  452,  455,  6. 
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FUGITIVES— c(m«nu«d 

when  proceeding!  may  be  instituted  against  them,  455,  6. 
what  proceedings  are  to  be  had>  456. 
when  to  be  committed,  456. 

from  service,  officers  granting  process  to  arrest,  234. 
OAMINO,  235,  519. 

in  taverns  and  vessels,  516. 

and  betting,  616. 
GAMING  HOUSES,  223. 

married  women  liable  U)  punishment  for  keeping,  249. 
GAMING  TABLES, 

at  parades,  elections,  &c.  516. 
GENERAL  ISSUE, 

what  is,  304. 

how  pleaded,  and  its  effect,  304. 

when  objection  to  jurisdiction  may  be  taken,  under,  800, 

when  to  be  entered  by  court,  304. 
GENERAL  SESSIONS  OF  THE  PEACE, 

courts  of,  by  whom  held,  312. 

their  jurisdiction,  312. 

must  send  indictments  not  triable  therein,  to  oyer  and  terminer,  812. 

and  try  indictments  sent  back  from  oyer  and  terminer,  312. 

in  city  of  New- York,  by  whom  to  be  held,  and  their  jurisdiction,  813. 

removing  indictments  from  general  sessions  to  oyer  and  terminer,  309,  843L 
to  supreme  court,  by  certiorari,  309. 

before  trial,  certiorari  to  remove,  not  allowable,  343. 

duty  of,  as  to  disorderly  persons,  514,  15. 
GOOD  BEHAVIOR.    {See  tit.  Sureties  for  Good  Behtwior,) 
GOODS, 

how  to  be  described  in  indictment,  287,  292.    (See  tit.  Larceny,} 

when  proof  as  to,  must  correspond  with  averments,  356. 
GRAND  JURY, 

how  many  jurors  to  be  sworn  on,  270. 

how  many  necessary  to  find  indictment,  270. 
.    names  of  witnesses  to  be  examined  before,  to  be  endorsed  on  indictment,  S7(K 

how  witnesses  to  be  examined  before,  272. 

what  evidence  they  should  require,  272. 

defendant  no  right  to  have  counsel  before,  272. 

how  jurors  objected  to,  and  in  what  cases,  273. 

when  to  be  set  aside  by  court,  without  objection  made,  273. 

challenge  to  the  array,  273. 

when  members  of,  should  not  vote,  or  be  present  at  vote,  273. 

finding  of  indictment  by,  273. 

effect  of  insufficient  finding,  274. 

same  indictment  not  to  be  preferred  twice  before  same  grand  jury,  274. 

indictments  found  by,  how  presented  to  court,  275. 

names  of  jurors  should  be  inserted  in  caption  of  indictment,  288. 

but  not  in  body  of,  288. 
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GRAND  LARCENY.    (See  tU,  Larceny.) 
OROCERnSS.    (^SeetH.  Excise  Law,) 
GUIDE  BOARDS, 

deftro3ring  or  altering,  292. 
GUNPOWDER, 

keeping  in  too  large  quantities  near  a  town,  223. 


H 


HABEAS  CORPUS, 

concealing  or  removing  personi  entitled  to,  234. 

to  bring  defendant  before  officer  to  be  bailed,  on  writ  of  error  brought,  338. 

necessary  on  bringing  certiorari  to  supreme  court,  if  defendant  in  custody, 
342. 
HABEAS  CORPUS  AD  TESTIFICANDUM,  405.    (See  tit.  Evidence,) 
HANDWRITING, 

how  proved,  372,  3,  4. 

comparison  of  hands,  372.    (See  titles  Deed.    Evidence.) 

what  best  evidence  to  disprove  genuineness  of,  374. 

not  necessary  to  call  supposed  writer,  374. 
HAWKERS  AND  PEDLERS, 

travelling  without  a  license — penalty,  532. 

refusing  to  produce,  and  penalty,  532. 

how  penalties  recovered,  532. 

when  and  for  how  long  to  be  imprisoned,  532. 

when  and  by  whom  they  may  be  apprehended  and  taken  before  a  juitice, 
532. 

when  justice  to  convict,  532. 

to  issue  warrant  to  collect  penalty  and  costs,  532. 

goods  of  offender  how  to  be  sold,  532. 

moneys  collected,  to  be  paid  to  overseers  of  poor,  533. 

when  defendant  not  entitled  to  costs,  533. 

suits  and  prosecutions  against,  within  what  time  to  be  commenced,  533. 

privileges  of  officers  sued  for  enforcing  law  against,  as  to  pleading  and 
costs,  538. 
HEALTH, 

violating  provisions  of  law  relative  to,  234. 

in  city  of  New-York,  234. 
HOLIDAYS, 

disorderiy  practices  on,  515. 
HOMICIDE, 

definition  of,  25. 

as  a  general  rule,  presumed  to  be  malicious,  25,  48. 

is  murder,  unless  justified,  excused,  or  alleviated  into  manslaughter,  25. 

justifiable,  what,  33. 

when  by  public  officers,  in  obedience  to  a  judgment  of  court,  84. 
in  overcoming  actual  resistance,  34. 
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in  retaking  felons,  or  arresting^  them  when  fleeing  from  justice,  36,  87. 
hj  private  persons,  in  arresting  felon,  or  suppressing  afiray,  34,  37^ 

88,42. 
officer  or  private  person  must  be  legally  executing  a  duty  imposed  by 

law,  34. 
rud  justifiable,  when  warrant  is  void  on  its  face,  34. 
or  issued  in  blank,  or  with  an  insufficient  description  of  person,  34. 
justifiable,  when  necessary,  in  arresting  person  after  indictment,  though 

innocent,  37. 
when  officer  had  sufficient  reason  to  suppose  person  guilty  of  felony,  87* 
when,  in  resisting  attempt  to  murder  or  commit  a  felony  upon  person, 

or  upon,  or  in,  dwelling  house,  38. 
when,  in  defence  of  self,  parent,  husband,  wife,  child,  master  or  servant, 

38,40. 
upon  what  fear  of  injury,  or  actual  danger,  39, 40,  41. 
when,  by  any  person  in  house  attacked,  39. 
justifiable  only  in  case  of  necessity  which  admits  of  no  delay,  39. 
and  which  must  continue  till  time  of  kUling,  41. 
and  only  in  case  of  felonies,  39. 
justifiable  in  defence  of  one's  house,  against  him  who  would  dispossess 

him  of  it,  40. 
when  justified  by  prior  assault,  41. 
when,  in  interfering  between  two  combatants,  45. 
when  justifiable,  jury  to  find  not  guilty,  50. 
exeusabUf  what  is,  45. 

when  by  accident  or  misfortune,  in  doing  any  lawful  act,  46. 
act  must  be  done  by  lawful  means,  and  with  ordinary  caution,  46,  7. 
and  without  unlawful  intent,  46. 
degp^e  of  caution  depends  on  circumstances,  47. 
when  committed  in  the  heat  of  passion,  with  sufficient  provocation,  47. 
or  upon  a  sudden  combat,  47. 
what  sufficient  provocation,  48. 
to  be  clearly  proved,  47. 
when  words  sufficient,  48. 

not  excusable,  where  there  has  been  time  for  passion  to  subside,  48. 
nor  where  express  malice  is  proved,  49. 
when  excusable,  jury  to  find  not  guilty,  50. 
HUSBANDS, 

absconding  from  their  wives,  531.    (^8ei  titU  Parents  and  Su^Hmd$  oft- 
scnnding,  tec.) 
HUSBAND  AND  WIFE, 

when  competent  as  witnesses,  for  and  against  each  other,  388,  459. 
when  married  women  exempted  from  punishment,  247  to  252. 
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IDEJNTITY, 

of  defendant,  when  and  how  to  be  proved,  967. 

a  question  for  the  jury,  35. 
of  party  whose  name  is  forged,  123. 
IGNORANCE, 

how  far  a  ground  of  exemption  from  punishment,  253.    (^SietU.  P%nofM 
capable  of  committing  crimei.^ 
IMPRISONMENT.    {See  titU  Punighment.) 
INCEST,  202. 
INDECENT  EXHIBITIONS, 

getting  up  is  a  misdemeanor,  209. 
need  not  be  chained  to  have  been  in  public,  210. 
INDICTMENT, 

what  is  an,  269. 

when  and  for  what  ofifences  it  lies,  208,  221, 222,  224,  269,  270, 1. 

not  ibr  a  bare  intention,  225. 
how  many  jurors  necessary  to  find,  270. 
offence  must  be  of  a  public  nature,  270. 
for  offences  against  statute,  how  to  conclude,  270,  1. 
against  corporations,  271. 
by  whom  drawn,  272. 
names  of  witnesses  to  be  endorsed  on,  272. 
preferring  of,  272. 

when  it  cannot  be  preferred  a  second  time  to  same  jury,  274* 

witnesses,  how  examined  before  grand  jury,  272. 

what  evidence  necessary,  272. 

defendant  no  right  to  have  counsel  or  attorney  present,  272. 

prosecutor  or  witnesses,  not  to  be  on  grand  jury,  273. 

or  vote  on  question  of  finding,  if  present,  273. 

subpoenas  for  witnesses  before  grand  jury,  how  issued,  273. 

attendance  of  witnesses,  how  compelled,  273. 

when  new  bill  to  be  picferred,  274. 
finding  of  273. 

how  to  be  endorsed,  273. 

jury  not  to  find  part  true,  and  part  false,  273. 

nor  specially  or  conditionally,  273. 

must  find  a  true  bill  or  ignorofmus  for  the  whole,  273. 

when  may  be  considered  as  two  distinct  bills,  273. 

on  indictment  for  murder,  may  find  manslaughter  only,  278. 

how,  where  there  are  two  accused,  273,  4. 

can  not  find  **  a  true  bill  se  defendendo/'  274. 

effect  of  insufficient  finding,  274.  i 

in  what  courts  they  may  be  found,  274, 

receivers  of  stolen  goods,  in  what  county  to  be  indicted,  274. 

within  what  time  to  be  found,  274. 
94 


Digitized  by 


Google 


746  INDEX. 

INDICTMENT— cofrfintied. 

findins:  two  indictments  for  same  matter,  274. 
bow  far  first  a  bar  to  second,  275. 
when  prosecutor  compellable  to  elect  between,  275. 
how  presented  to  court,  275. 
disclosing  fact  of  its  being  found,  275. 
general  requieites  of,  276, 279. 

it  must  be  certain,  to  what  degree,  276,  278. 

must  be  explicit,  276. 

rule  as  to  superfluous  and  immaterial  averments,  276. 

must  not  be  repugnant,  277. 

must  be  positive,  not  by  recital,  277. 

nor  expressed  disjunctively,  argumentatively,  or  by  way  of  infeieacc, 

277. 
must  not  be  double,  277,  297. 

what  amounts  to  duplicity,  and  how  cured,  277. 
what  need  not  be  stated,  277,  8. 

presumptions  of  law,  nor  matters  of  evidence,  or  defence,  277, 8. 
nor  facts  of  which  the  court  is  bound  to  take  notice,  278. 
need  not  negative  defence,  278. 
when  necessary  to  aver  notice,  request  or  demand,  278. 
or  evil  intent,  278. 

should  not  state  unnecessary  matter,  278. 
cflfect  of  want  of  general  requisites,  278. 
what  may  be  rejected  as  surplusage,  278,  9. 
effect  of  formal  defects,  279. 

sufficient,  if  it  contain  substance  of  offence,  and  sufficiently  inform  de- 
fendant, 279. 
cannot  be  amended,  without  consent  of  grand  jury,  805. 
firm  and  several  parts  of,  280. 
caption,  280, 283. 
commencement,  280. 
venue,  280,  1. 

how  stated,  and  effect  of  misstatement  or  omission  of,  282,  8. 
what  sufficient  proof  of  place  laid,  288. 
statement,  283. 

what  may  be  rejected  as  surplusage,  288. 
presentment  of  jury,  how  sUted,  283. 
of  defendant's  name,  283,  4. 

misnomer,  how  waived,  or  taken  advantage  of,  285. 
name  should  be  repeated  in  every  distinct  allegation,  285. 
of  addition  of  defendant,  when  necessary,  and  how  sUied,  285. 
his  degree,  mystery  or  office,  286. 
of  residence,  286. 

how,  where  he  is  engaged  in  several  occupations,  286. 
effect  of  misstatement  in,  286. 
name  and  description  of  prosecutor  and  third  persons,  286. 
when  and  how  to  be  stated,  witti  their  additions,  286,  7. 
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bastard,  bj  what  name  to  be  defciibed,  287. 
effect  of  raisnomer,  287. 

goods  of  a  corporation,  partners,  joint  owners,  &c.  how  de- 
scribed, 287,  8. 
time,  when  to  be  stated,  288. 

in  what  cases,  and  with  what  particularity,  288. 
when  to  be  proved  as  laid,  289. 

no  ground  for  arresting  judgment,  that  according  to  the  time 
laid,  the  offence  is  barred,  288,  9. 
place,  when  and  with  what  particularity  to  be  stated,  289. 

how  stated,  and  consequences  of  defective  statement,  289. 
what  proof  of,  sufficient,  289. 
statement  of  the  offence,  what  sufficient,  289. 

effect  of  omission  to  state  necessary  facts,  and  how  taken  advan- 
tage of,  289,  290. 
statutes,  when  and  how  to  be  recited,  290. 
variance,  effect  of,  and  how  aided,  290. 
how  far  offence  to  be  described  in  words  of,  290, 1. 
exceptions  in,  when  to  be  negatived,  291. 
written  instruments,  when  and  how  to  be  set  out,  291. 
how  introduced,  291. 

meaning  of  " tenor, **^  "purport,"  *•  in  substance,"  291,  2. 
in  foreign  language,  how  described,  292. 
records,  variance  in  describing,  effect  of,  292. 
goods,  how  described,  292. 

technical  words,  when  necessary,  and  effect  of  omission,  298. 
*'  unlawfully,"  '*  wickedly,"  "  knowingly,"  292,  8. 
isonclwwn  of,  293. 

at  common  law,  293. 
for  nuisances,  293. 

«  against  the  peace  of  the  people,"  necessary,  293. 
on  a  statute,  293,  4,  5. 

on  several  statutes,  294. 
improper  conclusion  cured  by  statute,  295. 
joinder  of  defendants  tn,  in  what  cases,  296. 
principals  and  accessaries,  286. 

when  both  or  either  of  defendants  may  be  found  guilty,  296,  7. 
effect  of  finding  them  guilty  separately,  297. 
when  one  may  be  convicted  of  two  offences,  and  the  other  of  one  only, 

297. 
misjoinder,  how  taken  advantage  of,  297. 
joinder  of  offences  in,  when  proper,  297,  8. 

in  what  cases  prosecutor  must  elect,  297. 
different  counts  in,  when  admissible,  298. 
must  not  be  for  different  offences,  298. 
but  may  charge  same  offence  in  different  ways,  298. 
not  proper,  where  legal  judgments  on  would  be  different,  2*^. 
objection,  how  cured,  298. 
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court  cannot  strike  out,  298. 
granting  copy  of,  299. 
arraignment  of  defendant  on,  what  is,  299. 
proceeding's  on,  299,  300. 
effect  of  refusing  to  answer  or  plead,  299,  300. 

when  jury  to  be  inapaneled,  to  determine  whether  prisoner  is  inftne,  800. 
pleading  to,  300. 

only  one  plea  allowed,  300. 
when  defendant  may  plead  anew,  300. 
what  pleas  to  be  pleaded,  before  "  not  guilty,"  300. 
plea  to  the  jurisdiction,  when  proper,  and  how  tried,  300,  1. 
in  abatement,  in  what  cases  proper,  301. 
must  be  sworn  to,  form  of,  301. 
will  not  be  quashed  on  motion,  though  bad,  301. 
judgment  on,  and  its  effect,  301. 
special  pleas  in  bar,  301. 

auterfoie  acquit,  when  a  bar,  and  how  its  sufficiency  tested,  301. 
evidence  admissible  as  to  identity  of  offences,  801,  2. 
when  and  how  far  former  trial  is  a  bar,  301. 

in  wrong  county,  or  where  offence  was  of  a  di£foreot  de- 
gree, 301,  2. 
upon  insufficient  indictment,  302. 
nolle  proeequi,  no  acquittal,  303. 
should  be  accompanied  with  a  plea  over  to  the  felony,  803. 
but  defendant  may  afterwards  plead  over,  303. 
jury  to  be  sworn  to  try,  303. 
proof  of,  lies  with  defendant,  303. 
judgment  upon  this  plea,  303. 
auterfoie  convict,  when  to  be  pleaded,  and  form,  803. 
pardon,  when  necessary,  and  how  to  be  pleaded,  803,  4. 

how,  when  conditional,  304. 
general  issue,  how  pleaded,  304. 

when  to  be  entered  by  coiut,  304. 
effect  of  Ibis  plea,  304. 
demurrer,  what  is,  and  when  proper,  304. 
may  be  pleaded  ore  tenu^,  304. 
its  form,  305. 

judgment  on,  and  its  effect,  305. 
when  indictment  will  be  quashed,  306. 

when  motion  should  be  made  and  to  what  court,  306,  7. 
effect  of,  where  there  are  several  defendants,  306. 
motion  by  prosecutor,  307. 

when  to  be  made,  and  upon  what  terms  granted,  307. 
where  two  indictments  found  for  same  offence,  307. 
by  defendant,  when  to  be  made,  and  in  what  cases  grauted,  307,  8. 
nmoval  of  indictment,  before  trial  or  judgment,  309. 
from  general  sessions  to  oyer  and  terminer,  809. 
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maoDer  of  proceeding^,  309. 

recognizance  to  be  taken,  309. 

order  to  remove,  when  effectual,  309. 

certiorari  to  general  sessions,  when  and  by  whom  allowed,  809. 

to  remove  from  oyer  and  terminer  to  supreme  court,  309. 

recogpiizance  to  be  taken,  309. 

how  tried  in  supreme  court,  810. 
trial  of,  311.    {See  tU,  Trial.) 
proceedings  on  indictment, 

commission  to  examine  foreign  witnesses,  how  and  when  issued,  820. 
on  whose  application,  320. 
attorney  for  the  people  may  join  in,  320. 
interrogatories,  how  settled,  320. 
commission,  how  executed  and  returned,  820. 
of  the  depositions  taken  on,  320. 
examining  witnesses  conditionally,  320. 

compromising  offence  after  indictment  found,  when  allowable,  320. 
how  made,  and  effect  of,  320. 

letting  accused  to  bail,  by  what  court  or  officers,  320,  1. 
recogpiizance,  where  to  be  filed,  321. 
putting  off  trial.    {See  tit,  TVial,) 
verdict    (See  tit.  Verdict.) 
judgment    (^See  tit.  Judgment.) 

statement  of  offence  for  which  defendant  is  convicted  to  be  entered  in 
minutes  of  court,  334. 

transcript  of,  to  be  sent  to  secretary  of  state,  334. 

form  of,  and  of  what  they  are  evidence,  334, 5. 
remanding  indictment  from  supreme  court  to  court  below,  339. 
staying  proceedings  on  indictment,  508. 
INFAMY, 

when  it  incapacitates  witness,  384. 
INFANTS, 

their  competency  as  witnesses,  379,  880. 

a  question  for  court  to  decide,  379. 

if  their  testimony  not  admissible,  their  assertions  not,  380. 
when  capable  of  committing  crimes,  238,  9, 40. 
when  exempted  from  punishment,  238,  9,  40. 
cannot  be  bail,  502. 
or  bound  by  recognizance,  502. 
in  mother's  womb,  killing,  30. 
capacity  to  make  complaints,  451,  2. 
INFORMATION, 

may  be  amended  after  demurrer,  305. 
INFORMERS, 

their  competency  as  witnesses,  381.    (See  tit.  Evidence.) 
when  their  names  should  be  stated  in  complaints  before  mag^trate, 
586. 
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INQUISITION, 

what  is  an,  270. 

of  lunacy,  when  evidence,  and  ag^et  whom,  861. 
INSANITY, 

when  an  exemption  from  punishment,  241.    (SSes  tit,  Permm9  ea^Mt 
of  committing  crimes.) 
INSPECTORS, 

of  flour,  obstructing^,  235. 

of  ashes,  buying  or  selling  ashes,  2S5. 

of  leaf  tobacco,  counterfeiting  their  marks,  286. 

violating  inspection  law,  235. 
neglecting  to  make  reports,  235. 
guilty  of  fraud,  mal-practice,  &c.  235. 
obstructing,  285. 

counterfeiting  or  defacing  their  brands  or  marks,  286. 
INTENT, 

evil,  when  necesssary  to  be  averred  in  indictment,  21^ 
when  must  be  proved,  356. 
how  proved,  356, 7. 
INTENTION, 

not  indictable,  225. 
INTOXICATED  PERSONS, 

prescribing  medicines  by,  231  r 


JAILERS, 

duty  and  liability  as  Co  prisoners  committed,  496,  9. 

to  present  to  general  sessions  lists  of  disorderly  persons  m  jail,  51 4« 
JEOFAILS, 

statute  of,  does  not  extend  to  criminal  proceedings,  381. 
JOINDER, 

of  defendants  and  offences  in  indictment,  296.    (^See  tit.  Ihdictmmit.y 
JUDGMENT, 

when  necessary  for  defendant  to  be  in  court  at  time  of  pronouncing  of,  829* 

that  defendant  pay  fine  or  stand  committed,  when  order  to  be  made  far  im- 
prisonment,  and  when  process  to  issue,  329. 

at  what  time  to  be  given,  329. 

by  what  court,  and  how  rendered,  330. 

defendant  to  be  asked  if  he  has  any  thing  to  say  why  judgment  should  not 
be  pronounced,  330. 

this  must  appear  on  record,  330. 

motion  in  arrest  of.    (See  tit.  Arrest  of  Judgment,) 

by  supreme  court,  on  defendant  convicted  at  sessions  and  brought  there  for 
judgment,  882. 

will  not  be  pronounced  unless  record  is  before  them,  882. 
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defendant  cannot  allege  for  error  that  one  only  of  two  distinct  judgments  for 

which  he  was  liable,  was  rendered  against  him,  332. 
duty  of  sheriff  where  judgment  has  been  respited  by  the  governor,  332. 
judgment  requiring  surety  of  the  peace,  332. 
sentence  on  several  convictions  at  the  same  time,  332. 
sentence  of  imprisonment  for  life,  332. 

fines,  hq|w  imposed  where  no  sum  is  prescribed  by  statute,  338. 
lunatics  not  to  be  sentenced,  333. 
effect  of  sentence  of  imprisonment  in  state  prison,  333. 
disqualification  of  convicted  felon  to  testify,  333. 
forfeitures  on  convictions  abolished,  333. 
records  ofjudgmmt,  by  whom  to  be  made  up,  333,  4. 
entering  in  minutes,  334,  365. 

copy  of  minutes,  how  far  evidence  of  conviction,  335. 
authority  to  sheriff  to  execute  judgment,  335. 
against  complainant  for  costs,  in  special  sessions,  556. 
against  witnesses  and  jurors,  for  non-attendance  before  special  tessions,  559. 
JUGGLERS, 

and  the  exhibition  of  shows,  515. 
what  are  totally  prohibited,  515. 
what  allowed,  if  license  first  obtained,  515. 
license,  how  obtained,  515. 

penalty  for  violating  statute,  and  how  recovered,  515. 
JURISDICTION, 

of  courts  of  oyer  and  terminer.    {See  tii.  Oyer  and  Terminer.  Indidmini.) 
of  courts  of  general  sessions.    (See  tit.  General  8e9$i4m9,) 
of  circuit  courts.    (See  tit,  CirctUt  Cowrta,) 
of  mayor's  courts.    (See  tit.  Mayor's  Courts.) 

of  justices  of  the  peace.    {See  titles  Justices  of  the  Peace.    Summary  Con- 
victions.) 
of  courts  of  special  sessions.    (See  tit.  Special  Sessions.) 
plea  to,  its  nature,  and  when  proper,  300. 

on  summary  trials  before  justices,  542. 

on  trials  before  courts  of  special  sessions,  552. 

form  of,  682. 

must  be  before  general  issue,  300. 
when  objections  to,  may  be  taken  under  general  issue,  800. 
JURORS, 

attempts  to  corrupt,  230. 

improper  conduct  in,  231. 

in  drawing,  231. 

how  summoned  and  drawn  in  special  sessions,  552,  8. 

when  bystanders  summoned,  553. 

qualifications  of  jurors,  553,  4. 

when  court  may  discharge  or  excuse  persona  from  serving  as,  564,  5. 

aliens  cannot  be,  555.  ^ 

penalty  for  not  attending  before  special  sessions,  559, 
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JURY,  (PETIT,) 

to  decide  as  to  insanitj,  when  to  be  impaneled^  900. 
oath,  300. 

how  drawn,  impaneled  and  kept  together,  814. 
of  part  aliens  or  strangers,  not  allowable,  31d. 
how  far  judges  of  law  as  well  as  of  fact,  31d. 
challenges  to,  and  discharge  of.    {See  tit.  TViot) 
special  jury,  when  ordered  by  supreme  court,  on  certiorari,  342. 
in  courts  of  special  sessions,  552,  3. 
oath  to,  565, 
JURY,  (GRAND.)    See  tU.  Grand  Jury, 
JUSTICE, 

conspiracies  for  perversion  or  obstruction  of,  227. 
JUSTICES  OF  THE  PEACE, 
office  of  justice,  425. 
its  nature  and  antiquity,  425,  6. 
qualifications  for,  426. 

must  reside  in  the  county,  and  be  an  elector  of  the  town  for  which  h«  if 
chosen,  426. 
to  be  at  least  four  in  each  town,  426. 
how  chosen  or  appointed,  426. 
.    elected  at  town  meeting,  426. 

appointed  by  three  justices,  to  fill  vacancies,  426,  7. 

term  of  office,  in  such  cases,  427. 
oath  of  office,  when  and  before  whom  to  be  taken,  427. 

when  and  were  to  be  filed,  427. 

penalty  for  officiating  without  taking,  427. 
%     validity  of  acts  of  justice  who  has  not  qualified,  427. 
tenure  of  the  office,  427. 

when  term  commences,  and  its  duration^  427,  8. 

when  to  be  determined  by  lot,  427,  8. 

in  new  towns,  427,  8. 

as  to  justices  appointed  to  fill  vacancies,  427. 

where  two  or  more  are  elected  at  a  town  meeting,  428. 

term  cannot  be  shortened  by  legislature,  428. 

effect  of  transferring  a  town  from  one  county  to  another,  428. 
when  and  how  office  may  become  vacant,  428. 

by  justice's  not  taking  oath  within  time  required,  428. 

by  decision  of  court,  declaring  his  election  or  appointment  void,  428. 

by  death,  or  resignation,  or  removal  from  office,  428. 

by  conviction  of  what  crimes,  428. 

by  removing  from  town,  428. 

how  to  resign,  and  how  removed,  428,  9. 

when  notice  of  vacancy  to  be  sent  to  governor,  and  by  whom,  429. 

right  to  hold  over  till  successor  elected,  429. 
liability  of,  to  prosecution  for  official  acts,  429,  30. 

distinction  between  ministerial  and  judi<^al  acts,  429,  80. 

when  liable  to  indictment,  224,  430. 
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misdemeanor  to  give  false  certificate  as  to  destruction  of  wolves,  235. 
want  of  jurisdicUon  renders  him  a  trespasser,  but  not  error  in  exercii 

ing  it,  430. 
not  liable  for  backing  warrants,  461. 
fees  of,  when  acting  singly,  or  as  members  of  special  sessions,  431. 
are  county  charges,  432. 
how  audited  and  paid,  432. 
not  to  take  greater  fees  than  allowed  by  law,  432. 
doing  so,  guilty  of  a  misdemeanor,  432. 
ik€ir  jurisdiction  in  criminal  caaUf  433. 

with  respect  to  the  local  limits  thereof,  433. 

justice  must  reside  in  the  town  for  which  he  is  choselk,  438. 

removing  from,  forfeits  his  office,  433. 

criminal  jurisdiction  of,  extends  to  every  part  of  county,  but  not 

out  of  it,  433. 
in  criminal  cases,  considered  as  county  officers,  433. 
may  be  enlarged  or  contracted,  by  erection  or  division  of  counties, 
434. 
with  respect  to  the  nature  of  the  offence,  and  where  committed,  434. 
is  unlimited  for  certain  purposes,  as  regards  nature  of  the  offence, 

434. 
as  to  the  place  where  committed,  434. 
offences  against  the  United  States,  434. 
committed  in  foreign  countries,  434,  n.  (1). 
priority  of  jurisdiction,  is  injustice  who  first  has  possession,  and  cogni- 
zance of  the  fact,  434. 
when  acts  of  other  justices  void,  and  exceptions,  434,  5. 
when  defendant  is  arrested  in  foreign  county,  and  requires  to  be 

taken  before  justice  of  such  county,  434,  5. 
where  justice  who  issued  process  is  absent,  or  his  office  vacant, 

435. 
when  defendant  must  be  taken  before  magistrate,  who  issued  war- 
rant, 435. 
where  a  matter  is  referred  to  a  particular  description  of  justices,  all 

others  are  excluded,  435. 
as  where  a  statute  says  the  next  justice,  435. 
but  where  words  are  in  or  near  the  place,  &c.  any  justice  in  coun- 
ty has  jurisdiction,  435. 
limitation  of,  as  to  time,  435,  6. 

when  fixed  as  to  time  of  commencing  pn>ceedingi,  486. 
or  as  to  time  of  conviction,  436. 
how  time  computed,  436. 
diUy  and  authority  ofjueticee, 

when  they  act  ministerially,  and  when  judicially,  437. 
when  liable  for  their  acts,  to  party  injured,  437. 
under  laws  of  United  States,  they  only  act  ministerially,  441. 
justice  acts  singly,  or  in  connection  with  other  justices,  487. 
95 
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judicial  authority  given  to  two  jurticei,  canoot  be  exercised  by  one, 

437. 
otherwise  where  it  is  ministerial^  437. 
special  authority  to  be  pursued  strictly,  437. 

where  statute  specifies  n«xf  justice,  or  justice  inornear  the  place,  437. 
right  of  justice,  to  execute  his  office  in  his  own  case,  438. 
their  authority  to  punish  for  contempts,  438. 
what  amounts  to,  and  punishment  for,  438. 
proceedings  against  persons  guilty  of  contempt,  438. 
power  to  commit  witnesses,  refusing  to  testify,  439. 

of  the  warrant,  and  punishment,  439. 
duty  and  authority  as  to  search  warrants,  439,  440. 
as  to  stolen  property,  coming  to  their  possession,  440. 
under  laws  of  the  United  States,  merely  ministerial,  440«  I. 
power  of,  to  supersede  warrant  of  another,  441. 
when  to  discharge  accessary,  266,  7. 
as  conservators  of  the  peace,  441. 

to  apprehend  person  committing  felony,  or  breach  of  the  peac«« 

441. 
to  suppress  riots  or  affiays,  45,  441. 
when  can  arrest,  without  warrant,  45,  441. 
power  to  commit  person  wounding  another  in  an  affiuy,  45. 
bound  to  part  affray,  happening  in  their  presence,  441,  2. 
and  may  demand  assistance  of  others,  442. 
to  break  open  doors,  to  prevent  an  afiray,  or  take  offenders,  442. 
jurisdiction  of  offence,  includes  power  to  apprehend  persons  char- 
ged therewith,  442. 
in  destroying  gaming  tables,  &c.  516. 
preventing  horse  racing,  517. 
apprehending  disturbers  of  religious  meetings,  519. 
proceedings  to  prevent  commission  of  crimes,  443. 

surety  of  the  peace,  443.    (See  tit.  Surety  of  the  peace.) 

for  good  behavior,  447,  8.    (See  tit.  Surety  for  good  behavior,) 
complaints  for  the  arrest  and  examination  of  offenders,  448.    (Sutii. 

Ck>mplaint8,) 
warrants,  456.    (See  tit.   Warrants.) 
arrests,  and  the  execution  and  return  of  process,  46L     (See  tit.  At' 

rests.) 
examination  of  offenders,  479.    (See  tit.  Examination,") 
committing  offenders  for  trial,  492.    (See  tit.  Ckrnmitment.) 
letting  offenders  to  bail,  499.     (S^e  tit.  Bail.) 
summary  conviclions  before,  508.    (See  tit.  Summary  Convictions.) 
trials  before  courts  of  special  sessions.    (See  tit.   Courts  of  Special  Si9^ 

sions.) 
fugitives  from  justice,  and  duty  of  justice,  455,  6.     (See  tit.  Fugitiv€§ 
from  Justice.) 
JUSTIFIABLE  HOMICIDE.    ( See  tit.  Homicide.) 
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KIDNAPPING,  &c. 
what  is,  75. 
how  puDbhed,  75. 
place  of  trial,  76. 
accessaries  after  the  fact  in,  76. 
selling  persons  kidnapped,  76. 

how  punished,  76. 

place  of  trial,  76. 
KILLING,    (See  tUUa  Homicide.    Manslaughter.    Murder,) 
in  a  duel,  murder,  28. 
must  be  an  actual,  to  constitute  murder,  28. 
death  need  not  be  caused  by  actual  violence,  30. 
an  infant  in  its  mother's  womb,  30. 
of  mother,  by  injury  to  infant,  30. 
in  sudden  combat,  27. 
another  engaged  in  an  unlawful  act,  29. 

unlawful  act  must  be  a  felony,  29. 
by  officers,  in  overcoming  resistance,  34. 

after  resistance  ended,  84. 

in  dispersing  a  mob  or  riot,  36. 
by  private  persons,  in  suppressing  a  riot,  43. 

must  give  notice  of  their  intention,  43. 
by  officer  or  private  person,  in  keeping  the  peace,  44. 
KNOWLEDGE, 

when  necessary  to  be  proved,  356. 

how  proved,  356,  7. 

carnal  knowledge.    (See  titles  Rape,     Crime  against  Nature,) 


LARCENY, 

is  simple  and  compound,  146. 

simple  larceny  is  grand  and  petit,  146. 

distinction  between,  146,  7. 

punishment  of  g^nd  larceny,  147. 

what  is  simple  larceny,  147,  8. 
the  taking,  is  either  actual  or  constructive,  148. 
need  not  be  for  the  sake  of  gain,  158. 

thief  guilty  of,  in  every  county  through  which  he  carries  goods,  158. 
actual  taking,  what  constitutes,  148,  9. 

need  not  be  by  hand  of  defendant,  149. 

goods  obtained  by  fraud,  149. 

by  wife  from  husband,  no  larceny,  149,  251. 

but  is,  where  taken  by  another  person,  with  her  consent,  149,  251. 

when  may  be  of  one's  own  goods,  149.  . 
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of  goods  lost,  by  finding  and  converting  them,  149,  150. 
left  in  one's  possession  by  inadvertence,  IdO. 
must  be  without  consent  of  owner,  160. 
constru^ctive  taking,  what  is,  148,  150. 

where  the  owner,  by  a  delivery  of  the  goods,  gives  up  both  the  pos- 
session and  the  right  of  property,  160, 151. 
where  the  owner  gives  up  the  possession,  but  retains  the  right  of 

property,  151. 
when  goods  delivered  to  another,  for  a  particular  pur^MMe,  are  stiU 

deemed  in  possession  of  owner,  151,  2. 
where  possession  was  first  obtained  without  felonious  intent,  158. 
when  subsequent  conversion  will  amount  to  larceny,  153,  4. 
animus  fur  andiy  a  question  for  jury,  153. 
when  bailment  is  determined  by  wrongAil  act  of  bailea  before  its 

regular  completion,  154. 
where  possession  has  been  obtained  with  felonious  intent,  154. 
when  larceny,  154  to  157. 
as  by  trick  or  artifice,  though  there  has  been  a  delivery  in  fact» 

154  to  157. 
ring  dropping,  157. 
Ae  carrying  away,  what  amounts  to,  168. 

there  must  be  an  entire  possession  by  thief,  though  but  lor  an  in- 
stant, 158. 
the  goods  taken,  must  be  of  some  value,  159. 

whether  they  must  be  personal  property,  147,  159. 

whether  offence  may  be  committed,  of  bonds,  bill,  records,  &e. 

148,  159. 
sum  due,  to  be  deemed  their  valte,  147,  159. 
of  what  things  offence  may  be  committed,  160. 
the  owner,  goods  must  appear  to  be  property,  absolute  or  special,  of 
person  named  in  indictment,  161. 
variance  in  name  of,  f*tal,  161. 

crime  may  be  committed,  though  owner  is  unknown,  161. 
goods  stolen  from  bailee,  how  described,  161. 
from  married  woman,  or  one  who  marries  before  indictaieiil,  162. 
goods  let  with  lodgings,  162. 

goods  in  custody  of  sheriff,  under ^ert/ocias,  162«  3. 
clothes  supplied  by  father  to  his  child,  162. 
goods  taken  from  tenant  in  common,  partners,  &c.  162,  3. 
from  companies,  incorporated  or  unincorporated,  163. 
the  felonious  intent,  what  necessary  to  constitute  crime,  163. 
a  question  for  the  jury,  163,  165. 

whether  a  particular  taking  is  felonious,  a  question  of  law,  163. 
need  not  be  for  the  sake  of  gain,  163. 
must  exist  at  the  time  property  is  taken,  163. 
subsequent  conversion  does  not  render  taking  felonious,  163,  4. 
where  goods  are  taken  on  a  claim  of  right,  164. 
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distinction  between  larceny  and  trespass,  164,  5. 
taking  by  mistake  or  in  joke,  165. 
necessity,  no  excuse,  165. 

questions  to  be  determined  by  jury,  in  ascertaining  intent.  165. ' 
compound  larceny,  what  constitutes,  166. 

stealing  from  a  dwelling  house,  ship,  &c.  166. 
what  deemed  a  dwelling  house,  166. 
from  the  person,  in  a  dwelling  house,  166. 

sum  necessary  to  constitute  ofibnce  must  be  stolen  at  one  time,  166. 
punishment,  176. 
stealing  from  the  person,  what  constitutes,  166,  7. 
must  be  doiie  in  the  night  time,  167. 
what  a  sufficient  taking  from,  167. 

though  proof  amounts  to  robbery,  defendant  may  be  convicted,  167. 
so,  though  circumstances  of  aggravation  are  not  proved,  he  may 

be  convicted  of  simple  larceny,  167 
when  he  may  be  convicted  of  larceny  on  indictment  for  robbery, 

167. 
punishment,  166. 
indietmenty  same  in  grand  and  petit  larceny,  171. 

of  the  venue,  name,  and  addition  of  defendant,  167,  8. 
description  of  the  property  stolen,  168. 

certainty  to  a  common  intent  necessary,  168. 
as  to  the  quantity,  number,  or  quality,  168. 
by  what  words  to  be  described,  168,  9. 
how  different  kinds  of  property  to  be  described,  168,  9. 
value  of  property,  when  necessary  to  be  stated,  170. 
how  to  be  stated,  170. 

how,  when  property  is  of  different  kinds,  170. 
sufficient  if  valuable  to  owner,  170. 
need  not  be  proved  as  laid,  170. 
description  of  the  owner,  necessary,  whenever  he  is  known,  170. 
what  possession  in,  sufficient,  170. 
how,  where  owner  is  unknown,  170. 

for  stealing  in  a  dwelling  bouse,  must  state  owner  of  premises,  170. 
taking  and  carrying  away,  must  both  be  stated,  171. 
how  to  state,  and  by  what  words,  171. 

defendant  may  be  acquitted  though  aggravations  not  proved,  171. 
so  on  proof  of  petit  larceny,  though  charged  with  grand,  171. 
so  one  may  be  convicted  of  larceny  and  one  of  burglary  and  larce- 
ny, 171. 
joint  taking  must  be  shown  on  charge  for  joint  larceny,  171. 
acquittal  for  robbery  bars  trial  for  larceny,  where  property  is  the 
same,  171. 
evidence,  what  facts  necessary  to  be  proved,  171. 
where  there  has  been  a  bailment,  171. 
what  sufficient  proof  of  value,  171, 2. 
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in  case  of  bank  notes,  what  proof  necessary,  and  when  to  be  proTed 

genuine,  171,  2. 
of  identity  of  property  stolen,  172. 
of  goods  being  found  in  defendant's  possession,  172. 
best  evidence  to  be  adduced,  172. 
of  owner,  or  owners,  when  necessary,  172,  3, 
of  non-consent  to  taking,  172. 
secondary  evidence,  when  admissible,  173. 

of  the  presumption  of  guilt  from  possession  of  stolen  property,  173,  4. 
circumstances  affecting  it,  173. 
how  repelled,  173,  4. 

possession  of  part,  presumption  of  guilt  as  to  the  whole,  174. 
the  felonious  intention,  how  far  a  question  for  juiy,  174. 
what  sufficient  to  constitute,  174. 
must  exist  at  time  of  taking,  174,  5. 
when  property  is  obUined  by  stratogem,  process  of  law,  or  claim 

of  right,  175. 
distinction  between  larceny  and  obtaining  goods  by  false  pretences 
175. 
of  ownership,  what  sufficient,  175,  6. 
what  possession  sufficient,  175,  6. 
necessary  to  prove  that  defendant  committed  the  o£fence,  176. 
what  proof  of  the  goods  sufficient,  as  to  quality,  quantity,  &c.  176. 
what  sufficient  proof  of  time  and  place,  176. 
accessaries  and  receivers — who  principals  and  who  accessaries,  176  7. 
one  may  be  accessary  in  stealing  his  own  goods,  176. 
in  petit  larceny,  no  accessaries,  177. 
receiving  or  buying  stolen  goods,  what  amounts  to  and  how  punished 

148. 
indictment  against  accessaries  and  receivers,  177. 
common  form,  177. 

not  necessary  to  allege  conviction  of  principal,  148. 
or  any  consideration  passing  between  thief  and  receiver,  148, 177. 
what  guilty  knowledge  necessary,  177,  8. 
time  and  place  of  original  stealing  need  not  be  stated,  177. 
what  variance  available  by,  177. 
where  tried,  178. 
evidence  against— not  necessary  to  prove  conviction  of  principal,  178. 
principal  a  competent  witness,  178. 
LETTERS, 

opening  and  reading  sealed,  232. 
publishing  their  contents,  232. 
bringing  to  or  carrying  from  state  prison,  234. 
LETTERS  PATENT, 
how  proved,  361. 
LETTERS  OF  ADMINISTRATION, 

when  evidence,  tod  how  proved,  362.    (^See  tit.  JEvidmct.) 
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LIBEL, 

what  is,  215. 

A  misdemeanor  at  common  law,  215. 
when  indictment  will  lie  for,  216. 
what  acts  amount  to,  216,  17,  18. 
criticisms  on  books,  &c.  216. 
on  particular  bodies  of  men,  216. 
on  deceased  persons,  217. 
publishing  proceedings  of  courts  of  justice,  217. 
malicious  writing  or  publication  necessary  to  constitute,  217. 
publication  prima  facie  evidence  of  malice,  217. 
publicaUons  tending  to  degrade  and  vilify  the  constitution,  218. 
against  judges  and  juries,  218. 
truth  or  falsity  of,  immaterial,  218. 
^ubUcationo^y  who  punishable  for,  219. 
what  amounts  to,  219. 
by  proprietors  of  newspapers,  219. 
having  in  custody,  how  far  a  publication,  218. 

where  libel  is  sent  through  post-office,  what  deemed  place  of  publica- 
tion,  219,  220. 
indidmeat,  venue  of,  where  to  be  laid,  220. 

where,  when  libel  is  sent  Uirough  post  office,  220. 

inducement,  when  necessary  in,  220. 

when  may  be  struck  out  as  surplusage,  220. 

explanatory  averments,  220. 

office  and  form  of  innuendo,  220. 

not  to  bring  in  new  maUer,  220. 

when  may  be  struck  out  as  surplusage,  220. 

how  libel  should  be  set  out,  221. 

substance  and  effect  of,  not  sufficient,  221. 

*'  tenor"  and  import  of,  221. 

need  not  set  fortii  the  whole  of  papers  contiiining,  221. 

may  state  libel,  **  amongst  other  things,"  221. 

must  aver  malicious  intent  and  publication,  221. 

what  variances  fatal,  221. 

LICENSE, 

for  exhibition  of  shows,  &c.  615, 
UMITATION, 

as  to  time  of  commencing  prosecutions,  &c.  435,  6. 

LOTTERIES,  223,  235. 

LUNATICS,  .     ^  V    I  .1 

confining,  by  overseers  of  poor,  except  as  autiioneed  by  law,  a  misdemeanor, 

235. 
not  to  be  tried,  sentenced  or  punished  for  any  oflFence,  300. 
question  of  insanity,  how  tried,  300. 
not  competent  witnesses,  300. 
summary  jurisdiction  of  justices  over,  530. 

when  overseers  of  poor,  may  apply  to  two  justices,  580. 
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justices  to  issue  warrant,  directed  to  constables  and  overseers  of  poor, 

580. 
duty  of  overseers  of  poor,  530. 
when  lunatic  to  be  imprisoned,  530. 
not  to  be  confined  in  same  room  with  criminal,  531. 
not  to  be  confined  in  jail  more  than  four  weeks,  531. 
when  to  be  sent  to  asylum  in  New  York,  to  county  poor  house,  or  alms 

house,  531. 
when  justices  may  issue  warrant,  to  confine  lunatic  without  application 

from  overseers  of  poor,  581. 


M 

MALICE, 

definition  of,  26. 
cases  of,  30. 

necessary  to  constitute  murder,  26. 
is  express  or  implied,  27. 
not  excused  by  provocation,  27*  49. 
proof  of,  in  mutual  combat,  27,  49. 
MALICIOUS  MISCHIEF, 
what,  208,  9. 
poisoning  cattle,  203. 
MALICIOUS  TRESPASS, 

'  acts  of,  when  misdemeanors,  and  how  punished,  280. 
MANSLAUGHTER, 

in  killing  unborn  quick  child,  by  injury  to  mother,  80. 

by  administering  medicinesi  &c.  to  mother,  31. 
definition  of,  57. 

arises  from  sudden  heat  of  passion,  57. 
hence  can  be  no  accessaiy  before  the  fact,  57,  259. 
four  degrees  of,  57. 
when  killing  another  perpetrating,  or  attempting  to  perpetrate,  a  crime  not 

amounting  to  felony,  constitutes,  59. 
in  the  fitst  degree,  what,  57,  59. 

assisting  another  to  commit  suicide,  59,  60. 
wilfully  killing  unborn  child,  by  injury  to  mother,  60. 
punishment,  60. 
in  second  degree,  what,  58,  60. 

admiitistering  medicine  to  a  woman  pregnant  with  child,  60. 

killing  in  passion,  in  a  cruel  and  unusual  manner,  though  without  d«« 

sign  to  kill,  60. 
unnecessary  killing  of  one  who  attempts  to  commit  felony,  61. 
distinction  between,  and  justifiable  homicide,  61. 
punishment,  61. 
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in  thirS  degree,  what,  58,  61. 

killing  another  in  heat  of  passion,  with  a  dangerous  weapon,  without  de- 
sign to  effect  death,  61. 
killing  involuntarily  while  engaged  in  committing  trespass,  62. 

or  any  act  contrary  to  law,  62. 
by  allowing  mischievous  animals  to  go  at  large,  62. 
by  person  navigating  vessel  taking  so  much  load  as  to  sink  it,  62. 
by  explosion  of  steamboat  boilers,  62. 
by  physician,  in  practising  while  intoxicated,  63. 
rule  not  confined  to  regular  physicians,  63. 
by  ignorance  of  physician,  63. 
punishment,  63. 
in  fourth  degree,  what,  58,  63.  ^ 

involuntary  killing,  by  weapon  or  means  not  cruel  or  unusual,  in  heat 

of  passion,  63. 
every  other  killing,  not  manslaughter  in  some  other  degree,  murder,  or 

justifiable  or  excusable  homicide,  63,  4. 
punishment,  64. 
attempts  to  commit,  64. 
indictment,  64. 
evidence,  64. 

MAPS, 

ancient,  when  evidence,  360.    (See  tit,  lividence.) 
MARRIAGE.    (See  tU.  Bigamy.) 

improperly  solemnizing  by  minbters,  &c.  235. 
when  proof  of  necessary,  and  how  to  be  proved,  252. 
MARRIED  WOMEN.    (See  tit,  HOsband  and  Wife.    Peraont  capable  of  com* 

mating  Crimes.) 
MAYHEM, 

definition  of,  and  what  constitutes,  73,  75. 

malice  necessary,  and  how  proved,  73, 4. 

though  not  necessary  to  be  directed  against  any  particular  person,  74. 

sudden  occasion  does  not  excuse,  if  there  be  malice,  74. 

what  is  a  lying  in  wait,  74. 

not  necessary  to  constitute  crime^  74. 
meaning  of  "  disable"  in  statute,  74. 
in  self-defence,  justifiable,  75. 
but  not  in  defence  of  property,  75. 
punishment,  73. 
attempt  to  commit,  75. 

assault  with  deadly  weapons,  with  intent  to  commit,  75,  77,  79.    (See  tit. 
jieeault.) 
MAYORS'  COURTS, 

generally,  power  to  try  indictments,  313. 
in  Albany  and  Rochester,  313,  14. 
MEDICINE, 

prescribing  by  persons  intoxicated,  231. 

96 
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MILE-STONES. 

def  trojring,  injuriog^,  or  altering,  288. 
MILL-DAMS, 

destroying  or  injuring,  282. 
MISADVENTURE, 

battery  by,  213. 
MISDEMEANORS, 

definition  of,  20,  207. 

when  merged  in  felony,  222. 

what  offences  amount  to,  20,  207. 

when  indictable,  270. 

at  common  law,  what  acts  amount  to,  207, 8, 9. 

j>ublic  wrongs,  malicious  injury,  or  mischief,  20S. 

offences  against  public  decency,  209. 

against  the  public  peace,  210. 

challenges  to  fight,  215. 

Ubel,  215. 

offences  created  by  statute,  221. 

common  nuisances,  222. 

selling  unwholesome  provisions,  223^ 

refusing  to  serve  an  office,  221. 

cheats,  221. 

soliciting  another  to  commit  a  felony,  225. 
6y  statute — petit  larceny,  227.    (^See  tit.  Larceny.' 

attempts  to  extort  money,  &c.  226. 

being  party  to  a  fmudulent  conveyance,  226 
,  concealing  estate  by  insolvent  debtor,  226. 

buying  lands  in  suit,  226. 

when  grantor  is  out  of  possession,  227. 

conspiracy,  227.    (See  tit.  Conspiracy.) 

false  imprisonment  by  officers,  229. 

compounding  or  concealing  misdemeanors.  229.    (^See  tit.  Compcund' 
ing  or  concealing  Misdemeanors.) 

racing  near  courts,  229. 

criminal  contempts,  229. 

malicious  trespass,  &c.  230. 

attempting  to  corrupt  jurors,  arbitrators  or  referees,  230.    (See  tit.  Bri- 
bery.) 

improper  conduct  in  jurors,  or  in  drawing  jury,  231. 

posting,  &c.  for  not  fighting  duel,  231. 

procuring  aboKions,  &c.  231. 

prescribing  medicine,  by  intoxicated  persons,  231. 

neglecting  to  label  poisons,  231. 

negligence  in  lading  vessels,  &c.  232. 

mismanagement  of  steamboats,  232. 

cruelty  to  animals,  232. 

opening  and  reading  sealed  letters,  232. 

publishing  contents  of,  232. 
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destroying,  &c.  bridges,  turnpike  gates,  mill  dams,  momiinentf,  mile- 
stones, guide-boards,  &c.  232. 
auctioneers  neglecting  to  make  certain  reports,  292. 
selling  or  buying  offices,  233. 
bringing  to  this  state  foreign  convicts,  233. 
using  name  of  partner  not  interested,  233. 
obstructing  rail-roads,  233. 
entering  arsenals,  to  take  arms,  &c.  233. 
neglects  by  public  officers,  234. 
disclosing  fact  of  indictment  being  found,  284. 
disobeying  commands  of  officers,  234. 
suing  in  name  of  another,  234. 
violating  election  law,  234. 
other  misdemeanors  of  lesser  note,  234. 
violations  of  statutes,  235. 
punishment  of  misdemeanors,  236. 
attempts  to  commit  statutory  misdemeanors,  236. 
MISMANAGEMENT, 

of  steamboats,  232. 
MISNOMER, 

of  defendant's  name,  effect  of,  286. 
how  taken  advantage  of,  301. 
of  his  addiUon,  286. 
cannot  be  pleaded  in  abatement,  301. 
of  prosecutor  or  third  persons,  effect  of,  287. 
MISPRISION  OF  FELONY, 
what,  20, 204. 
indictable,  270. 
punishment,  204. 
MISTAKE, 

when  an  exemption  from  punishment,  253. 
in  name  of  defendant,  e£foct  of,  284,  5. 
MONUMENTS, 

in  boundaries,  destroying,  injuring  or  altering,  232. 
MOTION, 

to  quash  indictment,  306,  7.    (See  tit,  Indictment.) 
in  arrest  of  judgment,  330.    (See  tit,  Arreet  of  Judgment,) 
MURDER, 

definition  of,  26. 

upon  whom  it  may  be  committed,  30. 

by  killing,  in  a  duel,  28. 

infant,  in  mother's  womb,  30. 
mother,  by  injury  to,  30. 
while  engaged  in  unlawful  act,  29. 
such  act  must  be  a  felony,  29. 
all  engaged  in  the  act,  guilty  of  murder,  29. 
death  should  follow  within  a  year  and  a  day,  29. 
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there  must  be  an  actual  killiDgr,  29. 
but  need  not  be  caused  by  actual  violeoce,  29. 
must  be  colporal  damage  to  party^  30.  ' 

accessaries  and  abettors  in,  who  are,  31.  i 

"  before  the  fact,"  gMlf  of  murder,  81. 
how  punished,  32. 
are  all  guilty  as  principals,  32. 
accessary  must  be  present,  aiding  and  abetting,  82. 
but  need  not  be  an  actual  bystander,  32. 

may  be  convicted,  though  principal  in  same  indicCmeiit  is  acquit- 
ted, 32. 
seconds  in  duels,  guilty  of  murder,  32. 
"  afler  the  fact,"  in  murder,  who  is,  32. 
indictment  for,  50. 

within  what  time  to  be  found,  274. 

must  state  means  used — what  yariance  in,  immaterial,  60, 

when  to  state  that  prisoner  held  instrument  in  his  hand  or  hands, 

50. 
value  of,  immaterial,  50. 
what  technical  words  neccMary,  and  effect  of  omission,  50,  1. 

they  need  not  be  repeated  in  every  allegation,  51. 
under  revised  statutes,  may  be  in  common  law  form,  51.  i 

but  evidence  must  bring  offence  under  the  statutory  definition,  51. 
in  conclusion,  word  ''  murder,"  necessary,  51. 

where  death  is  by  wound,  it  must  be  stated  to  have  been  mortal,  51.  | 

method  of  describing  wound,  51.  ' 

the  part  of  Jbody  wounded,  must  be  stated,  51.  I 

and  that  party  died  from  the  injury,  52. 
time  of  stroke  and  death  must  be  stated  and  proved,  52. 
in  what  county  it  may  be  found,  when  wound  is  given  in  one  coun- 
ty, and  death  follows  in  another,  52. 
evidence,  necessary,  52. 

dying  declarations,  when  receivable,  52. 
as  to  facts,  but  not  opinions,  52. 
of  criminal  at  the  scaffold,  not  admissible,  52. 
of  accomplice,  when  admissible,  53. 
MUTUAL  COMBAT, 

proof  of  malice  in  cases  of,  27,  49. 
killing  in,  excusable  homicide,  27,  49. 
duelling,  an  exception,  50. 
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NAMES  OF  PARTIES, 

effect  of  variance  between  indictment  and  proof,  as  to,  356. 
name  of  defendant  must  be  inserted  in  indictment,  283. 
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NAMES  OF  PARTIES-conKfUi^cf. 
effect  of  mistake  in^  284,  5. 
where  it  is  unknown,  284, 356. 
must  be  repeated  to  ereiy  distinct  allegation,  285. 
how  stated,  283,  4, 

mistakes  in,  how  taken  advantage  of,  284,  5. 
waived  by  plea  of  not  guilty,  284,  6. 
NEGLECTS, 

by  public  officers,  284. 
NEGLECTING, 

to  label  poisons,  231. 
NEGLIGENCE, 

in  lading  vessels,  232. 
NEW  TRIAL, 

to  whom  granlable,  323. 
for  what  offences,  and  for  what  causes,  323,  4. 
what  courts  have  power  to  grant,  323. 
in  what  court  to  be  had,  324. 

in  what  county  to  be  had,  when  ordered  by  supreme  court,  on  writ  of  eiror, 
339. 
when  ordered  by  supreme  court  on  certiorari,  .342,  846. 
pleading  de  novo  upon,  324. 
NOLLE  PROSEQUI, 

in  what  cases  to  be  entered,  and  by  whom,  319,  320. 
not  by  district  attorney,  without  leave,  807,  319. 
form  of,  319. 
effect  of,  319. 

not  an  acquittal,  308. 
as  to  one  of  several  defendants,  820. 
'  as  to  one  or  more  counts  only,  320. 
NOTICE, 

of  motion  to  put  off  trial  on  indictment,  323. 
of  argument  of  writ  of  error,  339. 

of  certiorari,  345. 
to  produce  paper,  411. 
of  officer's  authority,  82,  84,  465.     (See  tUlee  Arrest,    AseauU.     Office. 

Process.     Warrant.) 
by  private  persons,  interfering  between  combatants,  478. 
NUISANCE, 

what  is,  and  what  acts  amount  to,  222, 3. 
must  be  annoyance  to  public  in  general,  222. 
what  nuisances  indictable,  222. 
indictment,  how  to  describe  situation  of,  223. 
how  to  conclude,  223. 
cannot  be  objected  to,  till  after  plea,  223. 


Digitized  by 


Google 


I 
I 

766  INDEX. 


O 


OATHS, 

how  and  by  whom  to  be  administered,  180. 
administered  out  of  the  state^  181. 

what  false  oaths  amount  to  perjury,  180,  1.    (See  tit.  Perjury,} 
of  office,  of  justices,  427. 
to  complaint  before  justices,  539. 
to  jurors  in  special  sessions,  655. 
to  constable,  555. 

to  prosecutor  and  his  witnesses  on  examination,  454. 
absolutely  necessary,  484. 

confession  stronger  evidence  than  oaths  of  witnesses,  541. 
to  jurors  on  trying^  question  of  prisoner's  insanity,  300. 
OBSCENE  PRINTS  OR  BOOKS, 

publishing,  a  misdemeanor,  209. 
OBSTRUCTING, 

highways,  when  indictable,  222.    (See  tit.  Nuisance.) 
rail  roads,  233. 
OFFENCE, 

definition  of,  17. 

what  offences  indictable,  208,  221,  2,  270,  1,  289. 
created  by  statute,  indictment  for,  20,  270. 
how  described  in  indictment,  289. 
OFFENCES  AGAINST  PUBLIC  DECENCY, 
what  are,  202. 

violating  sepulchres  of  the  dead,  202. 

taking  up  dead  bodies,  misdemeanor  at  common  law,  202,  SlOi. 

selling  dead  bodies,  202, 210. 

throwing  them  into  a  river,  203,  210. 

arresting,  on  process,  203, 210. 

removing  from  place  of  interment,  203. 

purchasing  or  receiving,  203. 

punishment,  203. 

opening  grave  with  intent  to  remove,  or  ta  steal  coffin,  kc.  20S. 

punishment,  203. 

exposing  one's  person,  209. 

keeping  a  bawdy  house,  209. 

letting  a  house  to  be  used  as  such,  209. 

publishing  obscene  books  or  prints,  209. 

getting  up  indecent  exhibilions,  209. 

publicly  selling  or  buying  a  wife,  210> 
OFFENSIVE  OR  DANGEROUS  TRADES, 
when  indictable,  122. 
not  necessary  to  prove  they  are  destructive  to  health,  fiSS. 
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OFFICERS, 

wilful  neglects  by,  misdemeanon,  284. 

80  granting  process  to  arrest  fugitives  from  service,  without  authority, 

234. 
so  private  persons  disobejdng  commands  of,  234. 
homicide  by,  when  justifiable,  33,  3^. 

in  obedience  to  judgment  of  court,  33. 
in  overcoming  resistance  to  process,  33. 

but  not  where  thepe  is  no  resistance,  or  after  resistance,  if  blood  has 

cooled,  42. 
or  after  necessity  has  ceased,  it  being  then  manslaughter.  42. 
when  in  arresting  person  without  warrant,  after  indictment,  38. 
or  in  attempting  to  arrest  without  warrant  one  accused  of  a  felony,  37. 
in  dispersing  mob  or  riot,  or  quelling  affray,  36,  44,  474. 
protection  extends  to  civil  as  well  as  criminal  cases,  34. 
and  to  their  assistants,  whether  their  aid  is  required  or  not,  34,  38. 
not,  in  making  arrests  out  of  their  district  or  beyond  jurisdiction  of  pro- 
cess, or  without  warrant,  35. 
not  to  make  arrest  on  Sunday,  35. 
bound  to  arrest  one  indicted,  without  warrant,  38. 

when  may  break  open  doors  or  windows,  35.    (See   tithe   Doors   and 
fVindowe.    jStrreat.    AeeavU,) 
must  be  after  notice  given  and  refusal,  35,  43,  473. 

what  sufficient  notice,  84,  473,  475,  6. 
may  for  felony  without  warrant,  but  not  for  misdemeanor,  43. 
when  they  may  retake  prisoner  on  escape,  86,  7. 
when  jailer  may  retake,  37. 
officer  not  bound  to  give  way,  when  resisted,  42. 
what  degree  of  force  may  be  used  in  making  arrests,  214. 
when  may  arrest  without  warrant,  on  charge  of  another,  afler  affiray  ended, 
44. 
or  person  threatening  to  kill  another,  44. 
are  protected  in  the  execution  of  justices'  warrants,  though  irregular,  if 
within  their  jurisdiction,  83. 
or  if  regular  on  its  face,  465. 
falsity  of  charge  in  process,  no  excuse  for  assaulting  officer,  83. 
process  defective  in  its  frame,  will  not  protect,  83. 

as  if  there  be  a  mistake  in  name  or  addition  of  defendant,  83. 

or  if  his  name  or  name  of  party  be  inserted  without  authority,  and  afler 

issuing  of  process,  83. 
so  if  process  is  issued  in  blank  and  oflerwards  filled  up,  83. 
or  with  an  insufficient  description  of  defendant,  88. 
80  if  ho  attempt  to  execute  it  out  of  the  proper  district,  or  on  Sunday, 

83,4. 
executing  process,  when  to  give  notice  of  their  authority,  84. 
what  sufficient  notice  of,  84,  473,  475,  6. 

showing  their  staff  of  office,  or  commanding  the  peace,  84. 
need  not  prove  their  appointment,  84. 


Digitized  by 


Google 


708  INDEX. 

OFFICERS— con^tfMied. 

when  they  are  in  their  proper  diftrict,  Imt  will  pinmnnn  puty  had  no- 
tice, 84. 
but  not  in  the  night,  84. 
justification  of  assaults  by,  under  authority  of  law,  fil4. 
duty  to  break  down  gaming  tables,  kc,  616. 
to  prevent  racing,  517,  18. 

to  carry  beggars  and  vagrants  before  magiitrates,  510,  612. 
to  apprehend  persons  disturbing  religious  oieetings,  619. 
OFFICES, 

selling  or  buying,  238. 
ONONDAGA  SALT  SPRINGS, 

superintendent  or  inspector,  gtaltj  of  neglect  of  duty,  or  mal-practice,  284. 
OPINIONS, 

of  witnesses  when  admissible  in  evidence,  867, 8.    (See  tii.  Evidence,) 
OVERSEERS  OF  POOR, 

when  to  apply  for  warrant,  to  seize  property  of  absconding  parents  or  hus- 
bands, and  their  duty,  531.    (See  tit,  PmrenU  and  HMmuie,) 
OYER  AND  TERMINER, 

courts  of,  at  what  times  and  places  to  be  held,  811. 

by  whom,  and  their  jurisdiction,  812. 

power  to  try  indictments,  sent  from  general  eessions,  812. 

removing  indictments  from,  to  supreme  court,  by  certioiari,  809. 

when  they  may  let  to  bail,  601. 


PARENTS  AND  HUSBANDS, 

absconding  from  their  families,  631. 
when  and  how  their  property  may  be  seized,  681. 
by  warrant  of  two  justices,  531. 

on  whose  application,  631. 

form  of  warrant,  531. 

power  and  duty  of  overseers  under,  681« 

when  it  may  be  discharged  by  justices,  682. 
PARDON, 

when  it  may  be  pleaded,  803. 
effect  of,  in  removing  infamy,  886, 6. 
when  it  does  not  restoro  competency  aa  a  witness,  886. 
in  what  cases  governor  may  grant,  886. 
proviso  in,  886. 
conditional,  886. 
when  it  proves  itself,  886. 

by  governor  of  anotiier  state,  when  admissible  witiiout  proof.  886 
PARTNERS, 

in  limited  partnerships,  guilty  of  fraud,  286. 
using  names  of,  not  interested,  288. 
goods  of,  how  described,  287,  8. 
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PAWNBROWKERS, 

violationf  of  law  relative  to,  235. 
PEACE, 

offences  against  the,  210.    {8e€  titU$  Affrays.   JiMouUi.   Bi^i.    Mimii.) 

when  indictable,  270. 
officers.    (Sw  titles  Officers,    Procsss.) 
iureiy  of  the.    {See  title  Surety  of  the  Peace.) 
PENAL  STATUTES, 

inarried  woman  may  be  conricted  upon,  586. 
action  upon,  before  magistrates,  596. 
PERJURY, 

what  amounts  to,  by  statute,  170. 

by  electors,  179. 

punishment  of,  179. 

witness  perjuring  himself  on  trial  may  be  committed  by  cowt,  179. 

court  may  detain  documents  to  be  used  on  bis  trial,  179, 80. 

what  amounts  to,  at  comnum  law^  180. 

oath,  how  to  be  odministered  in  order  to  constitute  crime,  180. 

by  a  competent  authority,  180. 

when  administered  out  of  the  state,  181. 

when  administered  by  officer  having  no  jurisdiction,  not  peijuiy,  181. 

must  be  taken  in  a  judicial  proceeding,  181. 

when  extra-judicial,  not  perjury,  181. 
under  a  repealed  statute,  182. 
may  be  committed  by  a  man  in  his  own  cause,  182. 
in  affidavit  for  certiorari,  182. 

not  necessary  that  oath  should  be  taken  as  witness  for  another,  182. 
fact  swum  to  must  be  material  to  the  issue,  182,  8. 
assertion  must  be  absolute,  183. 

^  when  offence  may  be  committed  by  swearing  to  belief,  183. 
oath  must  be  false,  and  contrary  to  party's  belief,  183. 
intention  must  be  wilful,  183, 4. 

how  proved,  184. 

previous  malice,  184. 
not  necessary  that  oat^  be  credited,  184. 
indictnunt, 

two  defendants  cannot  be  joined  in,  187. 

form  of,  184. 

what  iufficient  inducement,  184. 

how  oath  to  be  set  out,  184. 

materiality  of  evidence,  184. 

time,  when  material,  should  be  laid  with  precision,  185. 

place,  how  stated,  185. 

court  in  which  oath  was  taken,  185, 6. 

how  defendant  should  be  stated  to  have  been  sworn,  186. 

must  aver  that  defendant  falssly  swore,  186. 

what  other  technical  words  to  be  used,  186. 

how  to  state  matter  falsely  sworn  to,  187. 

97 
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must  contradict  sach  matter^  187. 
general  averment  of  false  swearing,  insufficient,  187. 
containing  several  assignments,  proof  of  one  sufficient,  187. 
averment  contradicting  belief  of  defendant  in  his  testimonj,  187. 
mndence,  what  sufficient  to  support  indictment,  188. 
when  one  witness  sufficient,  188. 

only  when  corroborated  by  other  proof,  188. 
what  sufficient  corroborative  proof,  188. 
party  injured,  competent  witness,  188. 
when  several  are  indicted  for  swearing  to  same  fact,  competent  for  aack 

other  before  conviction,  188. 
production  of  writing  containing  false  matter,  188. 
evidence  set  out  in  indictment  must  all  be  proved,  188,  9* 
variance  fatal,  189. 

authority  of  person  administering  oath,  how  proved,  189. 
variance  in  stating  occasion  of  making  the  oath,  189. 
materiality  of  peijury  must  be  proved,  189. 
so,  a  corrupt  intention,  189. 

prima  fade  shewn  by  proving  falsity  of  oath,  189. 
of  general  bad  character  for  truth,  inadmissible,  189. 
9ubamation  of  perjury,  what  is,  and  how  punished,  189, 190. 
false  oath  must  be  actually  taken,  189. 
in  procuring  person  to  swear  falsely  at  an  election,  )90. 
attempting  to  suborn  witness,  how  punished,  190. 
indictment,  need  not  set  forth  means  used,  190. 

words  **  unlawfully  and  corruptly,"  necessary,  190. 
for  attempts  to  induce  perjury,  190. 
evidence — ^record  of  witness'  conviction  for  peijury,  no  evidenca*  190. 
PESONS  CAPABLE  OF  COMMITTING  CRIMES, 

all  persons  liable  to  punishment,  unless  expressly  exempted,  287« 
grounds  of  exemption,  are  want  or  defect  of  will,  237. 
cases  of  exemption  for  such  grounds,  237. 
infancy — ^who  considered  infants,  238. 

what  considered  age  of  discretion,  238. 

infant  under  14  yean,  not  presumed  to  have  lufficiaal  difcretioo, 

238. 
but  malice  will  supply  want  of  age,  238. 

proof  of  mischievous  discretion  must  be  clear,  S09. 
under  12  yean  of  age,  cannot  be  convicted  of  murder  on  confta- 

sion  alone,  239. 
under  14,  presi:med  incapable  of  committing  a  rape,  289. 
but  may  be  punished  for  aiding  and  assisting,  289. 
or  for  an  assault,  with  intent  to  commit,  289. 
under  7  years,  absolutely  exempted,  239. 
infants  pMy  appear  in  person  or  by  attorney,  239. 
^90^  for  court  to  appoint  a  guardian,  240. 
iatacy,  whan  set  up,  must  be  proved,  and  how,  240. 
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PERSONS  CAPABLE  OF  COMMITTING  CRIMES-Hjonltntiarf. 
insanity  ^idiocy,  what  is,  241. 

effect  of,  as  a  ground  of  exemption,  242* 
persons  deaf  and  dumb  from  birth,  241. 
adventitious  insanity,  and  when  it  exempts,  241,  2. 
lunatic  in  his  frenzy,  242. 
how  partial  insanity  ascertained,  242,  3. 
voluntary  or  acquired  insanity,  242,  8. 
drunkenness,  243,  4. 
evidence  of  insanity,  245. 
when  burthen  of  proof  lies  on  prisoner,  245. 
when  on  prosecutor,  to  show  prisoner  sane,  245. 
what  circumstances  are  proof  of,  245,  6. 
opinions  of  witnesses,  246. 
of  medical  men,  246. 
prisoner  to  be  discharged,  if  he  appear  insane,  246. 
feigning,  and  refusing  to  plead,  246. 
no  insane  person  to  be  tried  or  punished,  246. 
•ubjection  to  power  of  othen^  247. 

married  women,  when  exempt,  247  to  252. 

to  what  offences  rule  extends,  248. 

what  coercion  of  husband  necessary,  248. 

his  presence  necessary,  and  raises  presumption  of  coercioD>  248. 

must  be  at  the  time  of  act  done,  249. 

exemption  does  not  extend  to  keeping  bawdy  or  g^ambling  bouse, 

249. 
nor  where  she  appears  to  have  acted  voluntarily,  250. 
for  stealing  husband's  goods,  251. 

husband  and  wife  alone  cannot  be  guilty  of  a  conspiracy,  251. 
wife  not  liable  as  accessary,  for  concealing  husband,  who  has  com- 
mitted felony,  251. 
when  marriage  necessary  to  be  proved,  and  how,  259. 
ignorance  or  mietuke,  when  an  exemption,  253. 
must  be  of  facts,  not  of  law,  when,  253. 
mistake,  when  an  exemption,  253. 
PETIT  LARCENY,  226.    (See  tit  larceny.) 
PHYSICIANS  AND  SURGEONS. 

their  opinions,  when  admissible,  357,  8. 
PLACE, 

when  necessary  to  be  stated  in  indictment,  288,  9. 

bow  stated,  288,  9. 

when  it  must  be  proved  as  laid,  289. 

what  is  sufficient  proof  of,  355. 

proof  of,  any  where  within  the  county,  sufficient,  855.  ^^^^M 

except  where  it  is  the  essence  of  the  crime^  ^5. 
PLEADING, 

to  indictment.    (See  tit.  Indictment,) 
on  trial  before  justices^  541,  2. 
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on  trials  before  courts  of  special  sessions,  55S. 
different  kinds  of  pleas,  300  to  d05. 
to  the  jurisdiction,  300. 
in  abatement,  301. 
special  pleas  in  bar, 

axUerfois  acquit ^  301. 
auterfois  convict,  303. 
pardon,  303,  4. 
general  issue,  304. 
demurrer,  304, 5. 
POISONS, 

neglecting^  to  label,  231. 
administering,  85. 
POISONING, 

cattle.     (^Seetit.  Malicious  Mischief,) 
food,  springs,  &c.  how  punished,  86. 

food,  &c.  need  not  be  taken  or  drank,  86. 
mingling  of  poison,  sufficient,  86. 
POLYGAMY.    (See  tit.  Bigamy,) 
POSTING,  &c. 

for  not  fighting  duels,  231. 
PREFERRING  INDICTMENT.    (See  tit,  Indictment.y 
PREMEDITATED  DESIGN, 

equivalent  to  malice  aforethought,  26. 
PRESENTMENT,  270. 
PRESUMPTIONS  OF  LAW, 
need  not  be  proved,  357. 
PRINCIPALS.    (See  tit.  Principals  and  jfccessaries.^ 
PRINCIPALS  AND  ACCESSARIES. 

all  criminals  are  eiiher  principals  or  accessaries,  255. 
principals  in  first  detrree,  who  are,  255. 

what  participation  in  crime,  ncces.<:ary  to  constitute,  255,  6. 
though  acquitted,  one  jointly  indicted  as  principal  in  second  degree, 
may  be  convicted,  326. 
principals  in  second  degree,  who  are,  256. 

all  aiders  and  abettors,  who  are  present,  258. 
what  a  sufficient  presence,  256,  7. 

what  participation  in  the  act,  necessary  to  constitute,  257. 
may  be  tried  and  convicted  before  principal  iu  first  degree,  258. 
or  though  principal  in  first  degree  has  been  acquitted,  258,  326. 
may  be  prosecuted  and  punished  in  same  manner  as  principal  in  first 
degree,  258,  32. 
0^b]\  engaged  in  offences  less  than  felonies,  are  principals,  260. 
so  all  guilty  of  treason,  260. 

indictment^  when  it  may  be  against  all,  as  principals  in  first  degree,  258. 
when  principals  in  second  degree,  must  be  indicted  specially  as  aiders 
and  abettors,  258. 
arces9aries  btfore  the  fact,  who  are,  259. . 
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can  be,  only  in  felonies,  260. 

and  in  all  felonies,  except  manslaughter,  57,  259. 

must  be  absent  when  crime  is  committed,  259. 

cannot  be  guilty  of  a  higher  crime  than  principal,  259. 

in  new  felonies  created  by  statute,  259. 

concealment  of  a  crime  to  be  committed,  will  not  constitute,  259. 

nor  a  tacit  acquiesence,  260. 

not  answerable,  when  crime  committed  is  other  than  that  ordered,  260. 

how  far  liable  for  consequences  of  the  order  or  advice,  260. 

in  treason,  no  accessaries,  260. 

who  are,  in  murder,  and  how  punished,  31,  2. 

what  aiding  and  abetting  sufficient  in  murder,  32. 

seconds  in  duels,  32. 

what  incitement  necessary  to  make  an  accessary,  260,  1. 

may  be  accessary  to  an  accessary  before  the  fact,  261. 
punishment  of,  261. 
indictmerU,  at  common  law,  what  facts  must  be  stated,  261. 

upon  statute,  261. 

should  be  against  principal,  and  accessary  together,  261, 296. 

course  to  be  pursued  in  such  case,  261. 

if  principal  be  acquitted,  when  accessary  to  be  acquitted,  261. 

when  necessary  to  aver  that  principal  committed  the  felony,  262. 

for  a  substantive  felony,  262. 

unnecessary  to  aver  that  principal  has  not  been  convicted,  262. 

where  principal  is  known,  must  charge  offence  to  have  been  committed 
by  him,  262. 

how,  where  he  is  unknown,  262. 
evidence — where  principal  and  accessaiy  are  indicted  together,  262. 

if  accessary  be  proved  to  have  been  present,  he  must  be  acquitted,  262. 

accessary  may  controvert  guilt  of  principal,  262. 

either  is  a  competent  witness  against  the  other,  262. 

when  other  evidence  necessary, 262,  3. 

what  sufficient  corroborative  evidence,  262,  8. 

record  of  principal's  conviction,  when  to  be  produced,  263. 

will  not  prevent  accessary  from  proving  principal  innocent,  263. 
accesMariea  after  the  fact,  who  are,  and  how  punished,  263,  4. 

what  acts  will  constitute,  264,  5. 

mere  omission  insufficient,  264. 

acts  of  wife,  when  sufficient,  265. 

can  be  none  except  in  felonies,  265. 

in  murder,  who  is,  and  how  punished.  32. 

none  in  treason,  265. 

cannot  be  tried  before  conviction  of  principal,  266. 

acquittal  of  principal,  how  far  evidence  for  accessary,  266. 

in  cases  of  doubt,  when  magistrate  should  secure  prisoner,  266. 

how  to  be  tried,  266. 

may  be,  though  principal  be  pardoned  after  conviction,  266. 

to  kidnapping,  266. 
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indictment,  where  principal  and  accessary  are  joined^  266. 
where  accessary  is  tried  after  principal's  conviction^  2^. 
of  the  venue,  267. 
evidence — record  of  principal's  conviction,  how  far  conclusive,  267. 

what  necessary ,  where  principal  and  accessary  are  joined  in  indictment^ 

267. 
of  former  conviction,  268. 
accessaries,  indicted  with  principal,  must  be  acquitted  if  he  is,  827. 
PRISON  BREAKING.    (Su  tU.  Escape.) 
PRIVATE  DOCUMENTS, 

production  and  proof  of,  369. 
PRIVATE  STATUTES.    iSee  tU.  Evidence.    StiUuteM.) 
PRIVILEGED  COMMUNICATIONS,  387.    (&e  tit.  Evidmu.^ 
PROBATE, 

when  evidence,  362,  375. 
how  far  conclusive,  362. 
how  proved,  362. 
revocation  of,  how  proved,  362. 
PROCEEDINGS  IN  COURTS, 

when  evidence,  360.    (Su  tit.  Ihidenee.) 
in  chancery,  361. 
in  foreign  courts,  363. 
in  inferior  courts,  364. 
before  justices,  364. 
PROCESS.    [Seetit.  jSlrreet    j^ssauU.     Officer.     Warrani.) 
when  a  protection  to  officer,  34. 
it  must  be  legal,  34. 

what  is  meant  by  legality  of,  34. 
if  regular,  a  protection,  though  there  was  an  error,  kc.  before  it  ws9 

issued,  34. 
falsity  of  charge  in,  will  not  justify  resistance  to  it,  35,  83,  464,  5« 
it  roust  not  be  defective  in  the  frame  of  it,  83. 
person  executing,  must  be  a  legal  officer  or  his  assistant,  35. 
time  of  executing,  42,  35. 

may  be  in  the  night,  35, 42. 
when  it  may  be  on  Sunday,  42,  84,  520. 
place  of  executing,  83. 

must  not  be  out  of  officer's  district,  83. 
when  officer  executing  must  give  notice  of  his  authority,  84.    {See  tii. 
Doors  and  Windows.) 
when  notice  dispensed  with,  84. 
notice  by  private  persons,  executing,  under  a  special  deputation,  84. 
when  service  of  void,  520. 
PROCLAMATIONS, 

when  evidence,  {See  tU.  Evidence,) 
PROCURING  ABORTIONS,  231. 
PROFANE  CURSING  AND  SWEARING, 

proceedings  and  conviction  before  justice  for,  518. 
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PROSECUTOR, 

name  of,  how  stated  in  indictment,  286, 7. 

addition  of,  how  stated,  287. 

if  a  bastard,  how  described,  287. 

if,  on  grand  jury,  should  not  vote  as  to  finding  indictment,  273. 

or  be  present  at  teking  of  ?ote,  278. 
PROVOCATION, 

killing  upon,  with  deadly  weapon,  27. 

in  cases  of  mutual  combat,  27. 

no  answer  to  evidence  of  express  malice,  27. 

no  excuse  where  sought  for  by  party's  own  act,  27. 

what  a  sufficient,  to  justify  killing  with  deadly  weapons,  kc.  27. 
PUBLIC  STATUTES.    (See  titUB  8tatute$.    Evidence,) 
PUBLIC  WRONGS, 

indicteble,  208. 
PUNISHMENTS,    (  See  tit,  JudgmerUe,) 

common  law,  prohibited,  19,  333. 

insane  persons  not  to  be  sentenced  to,  833. 

of  felonies,  18. 

of  misdemeanors,  236. 

for  stealing  in  another  stete,  333. 

for  attempts  to  commit  crimes,  333. 

of  felons  for  committing  second  offences,  333. 

for  committing  second  offences  after  a  misdemeanor,  333. 

exemption  from,    (See  tit.  Pereone  capable  of  committing  Crimee,) 

effect  of  sentence  of  imprisonment  in  a  state  prison,  333. 


QUASHING  INDICTMENT,  306. 
QUASHING  CERTIORARI,  349. 
QUO  WARRANTO, 

defendante  in,  refusing  to  deliver  papers,  284. 


RACING, 

near  courts,  229. 

of  animals,  235,517,  519. 

by  driver  of  carriage,  235. 
RAFFLING,  517. 
RAPE, 

definition  of,  65. 

by  administering  liquor,  &c.  so  as  to  prevent  reiistaoce,  65. 

on  U)omen  above  ten  yeare  of  age,  65. 
must  be  against  will  of  female,  65. 
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no  excuse  that  she  jrielded,  if  consent  forced  by  duress,  65. 

or  that  she  was  first  taken  with  consent,  if  afterwards  forced,  65. 

or  that  she  is  a  strumpet,  or  concubine  of  ravisher,  65. 

but  these  facts  may  go  to  the  jury,  65,  6. 

conception,  no  evidence  of  consent,  66. 

cannot  be  upon  one's  wife,  66. 

but  one  may  be  g^lty  as  a  principal,  in  assisting  another  to  commit  oo 

his  wife,  66. 
carnal  knowledge  necessary,  66. 
must  be  a  penetration,  66. 
but  slight  penetration  sufficient,  66. 
proof  of  penetration,  without  emission,  66. 

having  carnal  knowledge  by  stratagem,  whether  it  amounts  to  rape,  66. 
general  rules  respecting,  66. 
principals  and  aceessarieSt  who  are,  67. 

all  present  aiding  and  assisting  are  principals,  67. 
male  infant  under  fourteen  incapable  of  committing,  but  may  be  an  abet- 
tor or  a  principal  in  second  degree,  67. 
whetl)er  he  can  be  indicted  for  an  assault  with  intent  to  commit,  67. 
tndictment,  may  charge  defendant  as  principal  in  first  degree  and  as  aiding 
and  abetting,  67. 
words  "  forcibly  ravished,"  necessary  and  eflTect  of,  67,  8,  290. 
need  not  aver  rape  was  against  will  of  woman,  68. 
words  "  carnally  knew,"  whether  necessary,  68. 
how  to  conclude,  68. 
evidence — paity  ravished,  competent,  68. 

credibility  of,  and  how  impeached,  68. 
presumptive  evidence  admissible,  68. 
on  children  under  age  often  years,  69. 

immaterial  whether  party  consent  or  not,  69. 
presumption  is  that  it  is  against  her  will,  69. 
indictment,  to  charge  that  defendant  "  carnally  knew"  party,  she  beinf 

under  age  often  years,  69. 
word  "  ravished"  to  be  omitted,  69. 
how  to  conclude,  69. 

evidence — rule  as  to  testimony  of  party  injured,  69. 
her  declarations  inadmissible,  69. 
a$$auU  with  intent  to  ravish,  no  person  to  be  convicted  for,  if  it  appaan  that 
crime  was  actually  committed,  70. 
nor  after  acquittal  for  principal  offence,  70. 
prisoner  may  be  convicted  of,  on  an  indictment  for  a  rape,  70, 
infant  under  fourteen  may  be  indicted  for,  70. 
evidence  of,  71. 
RECEIVERS,    (See  tit  Larceny.) 

of  stolen  goods,  in  what  county  indictable,  274. 
RECOGNIZANCE, 
what  is,  491,  2. 
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to  be  given  by  defendant  on  removing  indictment  from  general  sestions  to 
oyer  and  temiiner,  309. 
at  what  time  to  be  Uken  and  filed,  309. 
vn  removing  indictment  from  oyer  and  terminer,  to  supreme  court,  by  certi- 
orari, 3Q9,  344. 
on  letting  defendant  to  bail,  after  indictment,  321. 
on  bringing  a  writ  of  error,  338. 
on  certiorari  to  special  sessions,  348. 

taken  by  magistrates,  for  appearance  of  witnesses  to  testify,  403,  491. 
to  be  in  writing  and  signed,  403,  492. 
when  iniants  and  married  women,  may  be  required  to  enter  into,  408, 

491. 
witnesses  refusing  to  enter  into,  may  be  committed,  403,  491. 
bow  to  be  certified  by  magistrate,  403,  492. 
bow  estreated,  remitted,  or  discharged,  403,  508. 
Iiow  taken  in  open  court,  by  courts  of  record,  403. 
taken  by  coroners,  403. 

to  be  given  by  defendant,  on  application  for  surety  of  the  peace,  446. 
requisites  of,  445. 

to  be  transmitted  by  magistrate,  to  next  court  of  general  sessions,  446. 
when  forfeited,  446. 

when  it  will  be  ordered  to  be  prosecuted,  and  how  done,  446. 
when  it  will  be  discharged,  for  non  appearance  of  complainant,  446. 
by  death  of  complainant  or  defendant,  448. 
when  a  new  one  may  be  required,  446. 

to  be  given,  were  surety  is  required  by  way  of  punishment,  447. 
to  be  taken  by  magistrate,  on  letting  accused  to  bail,  504. 
nature  and  object,  and  requisites  of,  504,  5. 
breach  of,  505. 

when  it  may  be  discharged  by  common  pleas,  505. 
on  compounding  the  oflfence,  508. 

or  complainant's  acknowledging  satisfaction,  afler  indictment,  506. 
order  discharging  to  be  filed,  508. 
if  condition  become  impossible,  performance  will  be  excused,  505. 
how,  and  to  what  court  to  be  certified,  and  returned  by  magistrate,  507. 
defendant  and  bail,  when  to  be  called  on,  507. 
when  notice  of  intention,  to  call  necessary,  505. 
'  to  be  taken  from  disorderly  persons,  and  for  what  time,  513. 
to  be  for  good  behavior,  513. 

what  acts  are  breaches  of,  513. 
when  and  by  whom  it  may  be  prosecuted,  513. 
to  whom  penalty  belongs,  513. 
when  a  new  one  may  be  required,  513. 
for  good  behavior,  when  to  be  taken  in  New- York,  513,  14. 
form  of,  514. 

magistrate  may  discharge,  514. 

to  keep  the  peace,  when  may  be  required,  in  New  York  city,  514. 
98  • 
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condition  of,  and  power  of  mag^ttrete  to  dischargey  514. 
defendant  to  be  committed,  if  not  (civen,  514. 
to  be  g^ven  by  persons  engaged  in  racing,  518. 
RECORD  OF  CONVICTION.    {See  tit.  Summary  Convictions.) 

of  defendant,  must  be  before  supreme  court,  when  he  is  brought  there  for 

sentence,  392. . 
of  beggars  and  vagrants,  510. 

in  the  city  of  New  York,  512. 
of  disorderly  persons,  513. 

in  the  city  of  New  York,  514. 
RECORDS, 

when  to  be  referred  to,  in  indictments,  292. 
of  courts,  when  evidence,  360.    {See  tit.  Evidence.) 
RE-EXAMINATION, 

of  witnesses,  399. 
R£P£  KIliiLS, 

attempts  to  corrupt,  230. 
REFRESHING  MEMORY, 

of  witnesses,  396.    {See  tU.  Evidence.) 
REFUSING  TO  SERVE  AN  OFFICE,  223. 

RELIGIOUS  MEETINGS.    (See  tit.  DisturHng  Religioue  Meetings.) 
REMOVING  INDICTMENT, 

before  trial  or  judgpooent,  309. 
from  general  sessions  to  oyer  and  terminer,  309. 
in  what  manner,  309. 

recognizance  to  be  taken  from  defendant,  809. 
RESCUE, 

what,  36,  ^95.  ,  *; 

punishment,  196.  ^ 

may  be  from  custody  of  private  person,  196. 
REVISED  STATUTES, 

when  may  be  read  in  evidence,  359. 
RIOTS, 

what  and  who  principals  in,  210,  11. 
not  necessary  personal  violence  be  committed,  210. 
how  many  to  be  concerned  in,  to  constitute,  211. 
verdict,  326, 7. 
ROBBERY, 

definitions  of,  at  common  law  and  by  statute,  134. 
in  first  and  second  degrees,  and  how  punished,  134. 
as  to  felonious  taking,  134. 

must  be  something  taken,  and  how  far  value  material,  134. 

what  constitutes  a  taking  in  law,  134, 5. 

must  be  from  person  or  in  presence  of  owner,  135. 

cannot  be  purged  by  restoring  property,  135. 

must  be  accompanied  with  felonious  intent,  136. 
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must  not  precede  the  yiolence  or  putting^  in  feafi  ld6. 
taking  must  be  against  will  of  the  party,  136. 

as  to  violence  or  putting  in  fear,  136. 

if  it  be  taken  by  cither  violence  or  fear,  it  is  sufficient,  136. 

fear  presumed,  where  violence  is  used,  136. 

as  to  degree  of  violence,  136,  7. 

what  sufficient  putting  in  fear,  without  violence,  137,  8. 
prineipaU  and  accessaries,  138. 

all  present  aiding  and  abetting,  are  principals,  133. 

defendant  may  be  acquitted  of  robbery,  and  convicted  of  larceny,  if  ta- 
king is  proved,  139. 
indictment,  must  state  felonious  assault  upon  the  person,  139. 

and  taking  to  have  been  with  violence,  and  against  will  of  the  party, 
139. 

allegations  of  putting  in  fear,  139. 

in  general,  no  technical  words  necessary,  139. 
coidmce— what  to  be  proved,  139. 

as  to  value  of  goods,  139. 

not  necessary  to  prove  place  as  laid,  139. 
assault  with  intent  to  rob,  how  proved,  140. 

defendant  cannot  be  convicted  of,  if  robbery  was  committed,  140. 

nor  after  a  trial  for  robbery,  140. 

must  be  upon  person  intended  to  be  robbed,  140. 

no  actual  demand  of  money  necessary,  140. 

intent  to  rob,  material,  and  must  be  alleged,  140. 

how  proved,  140. 

attempts  to  rob,  by  writing,  sending,  or  delivering  threatening  letters, 
140. 
ROUTS, 

what  are,  210. 

S 

SABBATH, 

when  process  may  be  executed  on,  520. 

disregarding,  520.    {See  tit.  Disregarding  the  Sabbath.) 
SEARCH  WARRANTS,  439. 
SEDITION, 

indictable,  270. 
SELLING  PERSONS  KIDNAPPED.    (See  tit.  Eidnapping.) 
SEPARATE  TRIALS, 

of  defendants,  jointly  indicted,  319. 
SERVICE, 

of  subpoena,  how  made,  404. 

of  notice  to  produce  paper,  411. 

of  cartiorarL    (Sst  tit.  Certtoraru) 
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SEVERING, 

produce  from  ftvehokl,  280l 

property,  &c.  attached  thereto,  290.    (Su  tU.  Laremy,^ 
SHERIFF, 

authority  to  execute  judgment,  835. 

his  power  in  requiring  artiitance  iniecuriof  and  retidcing  convieti,  835. 
how  to  keep  defendant,  when  a  writ  of  error  is  brought,  388. 
SHOWS,    (See  tit.  Jugglers,  ^c.) 
exhibition  of,  515. 
near  religious  meetings,  519^ 
SLANDER,  ^ 

not  indictable  in  general,  216. 
SLAVES, 

sending  or  taking  out  of  this  state,  235.(iSRM  ii$.  Eidmapping.y 
SODOMY.    (Sm  tU.  Crime  agairui  nature.) 
SPECIAL  SESSIONS, 

courts  of,  in  any  county  except  New-York,  550; 

by  whom  to  be  held,  550. 

when  county  judges  to  act  as  members  of,  551. 

what  offences  may  be  tried  by,  550. 

previous  complaint  to  magistrate  necessary,  551. 

how  convened,  551. 

prisoner,  where  kept  till  convening  of,  and  daring  trial,  651. 

proceedings  on  trial,  552. 

charge  to  be  read  and  defendant  to  plead  thereto,  552. 

his  plea  to  be  entered  in  minutes,  552. 

need  not  be  in  writing,  552. 

what  pleas  defendant  may  plead,  552. 

when  to  be  trieil  by  court,  552. 

trial  by  jury,  when  and  how  had,  552. 

defendant  need  not  be  informed  of  his  right  to  be  tried  by,  nor  seed  h» 
expressly  waive  it,  558. 

jury  how  drawn  and  summoned,  552,  3. 

when  bystapders  to  be  summoned,  553. 

when  new  venire  may  be  issued,  55S. 

in  case  jury  do  not  agree,  556. 

qualifications  of  jurors,  558. 

when  court  may  discharge,  or  excuse  from  serving  on,  65M,  5. 

aliens  cannot  serve  on,  555, 

oath  to  jury,  555. 

jury  to  sit  together  and  hear  proofs,  &c.  555. 

constable  to  be  sworn  to  attend,  and  his  oath,  555^ 

if  jury  do  not  agree,  cause  may  be  continued  over  ^nday,  555^ 

of  the  verdict,  and  how  entered,  556. 

is  conclusive,  556. 

not  agreeing,  new  venire  may  be  issued,  556. 

punishment  on  conviction,  556. 

when  complainant  to  pay  costs,  and  how  compelled,  556. 
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in  New-  York,  b3r  whom  held,  and  what  offiBnces  tried  by,  557. 
in  what  cases  to  proceed,  557. 
proceeding^  on  trial,  557,  8. 
punishment  on  conviction,  557. 
appeal  to  general  sessions,  and  proceedings  there,  558. 
courts  of,  generaUy, 

provisions  concerning,  &c.  558. 
judgments  how  executed,  558. 

certiorari  upon  judgments  of,  846,  558.    {See  tit.  Writ  of  Error.    Cer- 
tiorari,) 
fines  imposed  by,  how  paid,  applied,  and  accounted  lor,  559. 

suits  for  neglect  to  pay  over,  559. 
attendance  of  witnesses  before,  how  compelled,  559. 
penalty  against  jurors  for  non-attendance,  559. 
no  fees  alh>wed  to  witnesses  and  jurors,  560. 

certificate  of  conviction,  when  to  be  filed,  and  its  effect  as  evidence,  560. 
proceedings  before,  not  reversible  on  certiorari,  for  errors  of  magistrate 
before  whom  complaint  was  made,  560. 
STATEMENT  OF  OFFENCE, 

to  be  prepared  by  district  attorney,  entered  in  clerk's  minutes,  and  sent  to 

secretary  of  state,  334. 
form  of,  334. 

to  be  inspected  by  the  court,  334. 
penalty  for  neglecting  to  furnish,  334. 
STATUTE, 

indictment  on,  how  to  conclude,  19,  293,  4,  5. 

on  several  statutes,  294. 
violating  provisions  of,  a  misdemeanor,  285. 
offences  against,  indictable,  270. 
when  and  how  to  be  recited  in  indictment,  290. 
how  far  offence  against,  should  be  described  in  words  of,  290,  291. 
exceptions  in,  when  to  be  negatived,  291. 

on  indictment  upon,  defendant  may  be  found  guilty  at  common  law,  854. 
public  statutes  need  not  be  set  out  in  pleadings,  or  proved,  359. 
preamble  of,  how  far  evidence,  359. 
private  statutes  must  be  proved,  and  how,  359. 
STATUTORY  OFFENCES, 

when  indictable,  221,  2. 
STAYING  PROCEEDINGS, 

on  indictment,  508. 
STEAM  BOATS, 

mismanagement  of,  232. 
violation  of  law  relative  to,  235. 
SUBORNATION  OF  PERJURY.    (See  tit,  Perjuty.) 
SUBPCENAS,    (See  tit.  Evidence.) 
to  be  issued  gratuitously,  404. 
for  witnesses  before  grand  jury,  bow  issued,  273. 
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ad  tesHfieandum,  408,  4. 

how  issued  and  tested,  403. 
ducei  tecum,  404. 

before  justices,  in  cases  of  bastardy,  524. 
courts  of  special  sessions,  659. 
bow  to  be  served,  404. 
SUING, 

in  name  of  another,  234. 
SUMMARY  CONVICTIONS, 

before  justice  of  the  peace,  are  by  authority  conferred  and  regulated  by 

statute,  509. 
no  new  offence  so  cognizable,  unless  made  so  by  statute,  509. 
are  of  a  judicial  nature,  and  should  be  public,  549. 
proceedings  must  strictly  conform  to  statute,  509. 
authority  giren  to  two,  cannot  be  executed  by  one  justice,  509. 
but  may  be,  by  more  than  two,  509. 
and  they  must  both  be  together  when  executed,  509. 
where  authority  is  to  next  justice,  or  to  justices  in  and  near,  who  may  act> 

509. 
cases  where  justice  may  exercise  summary  jurisdiction,  509. 
general  observations  respecting,  533, 4. 
rules  for  construing,  534. 

nothing  intended  in  their  favor,  but  the  contrary,  534. 
magistrate  must  appear  to  have  strictly  pursued  his  authority,  584. 
must  proceed  according  to  course  of  common  law  in  jury  trials,  584. 
general  requiaitea  of,  534. 

there  must  be  a  complaint,  534. 

accused  must  be  brought  before  magistrate,  and  how,  534* 
or  have  notice  of  the  charge,  534. 
what  must  be  the  proof,  534. 
must  be  a  conviction,  judgment  and  execution,  534. 
of  what  character,  534. 

must  be  a  record  of  proceedings,  and  what  to  be  stated  in,  584. 
of  the  complaint,  and  its  form,  534. 
when  to  be  in  writing,  534. 
when  on  oath,  534. 
place  where,  and  day  and  year  when  exhibited,  should  be  stated> 

535. 
and  name  and  style  of  the  magistrate,  535. 
and  a  complete  statement  of  the  offence,  535. 
a  direct  and  positive  charge  against  defendant,  585. 
how  knowledge  to  be  charged,  535. 
ofifence  must  be  brought  within  terms  of  the  statute,  535. 
no  intendment  admitted  to  help  defective  description,  585. 
how  near  charge  should  correspond  with  words  of  the  act,  585. 
name  of  informer  to  be  stated,  536. 

not,  that  he  sues  as  well  for  himself  as  the  other  parties,  586. 
when  name  of  owner  to  be  stated  as  joining  in  complaint,  536. 
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time  and  place  of  commission  of  offence  to  be  stated,  and  how, 
536,7. 

offence,  and  how  described,  537,  8. 

rule  as  to  variances,  538. 

when  necessary  to  state  sums  or  quantities  particularly,  537. 

when  should  negative  exceptions,  excuses  or  qualifications,  537. 

want  of,  when  necessary,  a  substantial  defect,  537. 

rule  as  to  principals  and  accessaries,  538. 

how  complaint  should  conclude,  539. 

how  sworn  to,  539. 
warrant  to  bring  offender  before  magistrate,  539. 

his  right  to  issue,  and  when  necessary,  540. 

oath  of  offence  having  been  committed,  first  necessary,  540. 

what  should  be  stated  in,  540. 

should  be  dated,  signed  and  sealed  by  justice,  540. 

arrest  without  warrant,  when  allowable,  540. 

within  what  time  defendant  to  be  taken  before  magistrate,  540. 

may  be  remanded  for  further  examination,  541. 
appearance  and  defence  of  defendant,  541. 

time  may  be  allowed  him,  541. 

to  be  called  upon  to  plead,  541. 

matter  of  defence,  541. 

if  act  appears  to  have  been  done  in  bona  fide  aspertion  of  title  to 
property,  magistrate  loses  jurisdiction,  541. 

former  conviction  a  good  defence,  541. 

confession,  or  plea  of  guilty,  sufficient  to  convict  without  other  ev- 
idence, 541. 

what  facts  should  be  contained  in,  541. 

cannot  help  defects  in  description  of  offence,  541,  2. 

may  be  received  after  plea  of  not  guilty  is  recorded,  542. 

course,  when  prisoner  stands  mute,  or  refuses  to  plead,  542. 

or  where  he  does  not  confess  complaint  to  be  true,  542. 

what  is  standing  mute,  542. 

course  where  defendant  is  deaf  and  dumb,  542. 

defendant  entitled  to  all  pleas  and  defences  available  in  higher 
courts,  542. 

forms  of  pleas,  682,  3,  4. 
evidence  on,  general  rules  of,  543. 

attendance  of  witnesses,  how  compelled,  543. 

must  be  sworn  and  examined  in  defendant's  presence,  543. 

what  facts  must  be  proved,  543. 

rule  as  to  degree  and  sufficiency  of,  543. 

magistrate  sole  judge  as  to  weight  of,  543. 

if  no  evidence,  court  above  will  quash  conviction,  544. 
conviction  or  acquittal  and  judgment ,  544. 

judgment,  when  to  be  pronounced,  and  form  of,  544. 

when  evidence  is  balanced,  defendant  to  be  acquitted,  544. 
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so  where  there  is  doubt  iu  mind  of  justice,  644. 
rule  as  to  fixings  amount  of  penalty,  544. 
style  of  adjudication,  and  what  it  must  contain^  544, 5. 
penalty  must  be  certain  and  determinate,  545. 
and  such  as  is  warranted  by  the  statute,  545. 
when  judgment  may  be  of  several  penalties  for  several  distinct  of- 
fences, 546. 
when  conviction  will  be,  bad  for  duplicity,  546. 
magistrate  cannot  mitigate  per^ilty  imposed  by  statute,  546. 
has  no  discretion  except  where  expressly  given  him,  547. 
judgment  bad  in  part  is  bad  for  the  whole,  547. 
appropriation  of  penalty ,  547. 
conviction,  how  far  a  justification  for  magistrate,  547. 
defendant  entitled  to  copy  of,  548. 

right  of  magistrate  to  draw  up  a  formal  or  amended  record  of  con- 
viction, 548. 
conviction  should  be  dated,  signed  and  sealed  by  magistrate,  548. 
when  date  in,  material,  548. 

impossible  or  incongpruous  date  may  be  rejected  as  surplusage,  548. 
exeeution  to  enforce  conviction,  548. 

when  against  goods  and  chattels  of  defendant,  548. 
warrant  of  commitment,  and  form,  549.    (See  tit.  CammitmerU^) 
record  of  conviction,  549. 
SUMS  AND  VALUE, 

when  to  be  proved  as  laid,  356. 
SURETY  OF  THE  PEACE, 

when  it  may  be  required  by  courts  on  convicting  defendant,  892. 
generally,  what  is,  443. 

what  magistrates  have  power  to  compel,  448,  4. 
proceedings  to  compel  persons  to  give,  444. 

must  be  a  complaint  in  writing  and  upon  oath,  444. 

what  facts  to  be  stated  in,  444. 

complainant  and  witnesses  to  be  examined  by  magistrate  on  oath, 

444. 
examination  must  be  reduced  to  writing  and  signed  by  witnesses, 

444. 
complaint  must  be  sepaiate  from  examination  and  previous  thereto, 

444. 
warrant  to  arrest  defendant,  and  form,  445. 
recognizance,  when  defendant  to  be  required  to  enter  into,  445. 
requisites  of,  445. 

to  be  transmitted  by  magistrate  to  next  court  of  general  sessions, 
446. 
defendant's  right  to  be  heard  in  his  defence,  445. 

to  examine  witnesses  or  have  assistance  of  counsel,  445. 
when  defendant  to  be  discharged  and  when  committed,  445. 
facts  to  be  stated  in  warrant  of  commitment,  445,  6. 
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when  defendant  to  be  discharged  from  imprifonment  b3r  two  jus- 
tices, 446. 
when  magistrate  or  court  may  require,  for  acts  done  in  presence  of, 
446. 
commitment  of  defendant  for  refusing  to  give,  446. 
recognizance  to  appear  at  general  sessions,  how  forfeited,  446. 

when  it  will  be  ordered  to  be  prosecuted,  and  how  prosecuted,  446. 
when  party  will  be  discharged  from,  446. 
when  general  sessions  will  require  a  new  one,  446. 
surety  not  to  be  required  except  in  cases  where  authorized  by  statute, 
447. 
when  may  be  by  way  of  punishment  for  offences  committed,  447. 
given  in  such  cases,  when  deemed  broken,  447. 
who  may  demand  surety  of  the  peace,  447. 

husband  against  wife,  or  wife  against  husband,  447. 
course  where  marriage  is  disputed,  447. 
married  women  and  infants,  how  to  g^ve,  447. 
when  will  be  discharged,  448. 
by  death  of  complainant  or  defendant,  448. 
SURETY  FOR  GOOD  BEHAVIOR, 

in  what  cases  it  may  be  required,  447,  8. 

of  disorderly  persons,  and  for  what  time,  513. 
SURPLUSAGE, 

when  it  may  be  rejected,  1283. 
what  may  be  rejected  as,  287. 
averments  not  connected  with  the  charge,  354. 
in  returns  to  certioraris,  347. 
impossible  or  incongpruous  date  in  convictions,  548. 
SUSPICION, 

when  party  may  be  arrested  on,  by  officer  without  warrant,  472,  3. 
SWINDLING.    {See  tit.  FaUe  Ferswiating,  ffc) 


TAVERNS.    (8u  tit  Excise  Law.) 
TECHNICAL  WORDS, 

in  indictments,  292. 

"  unlawfully,"  292. 

"  wickedly,"  **  maliciously,'*  **  knowingly>"  293. 
THREATENING  LETTERS,    (See  tU.  Robbery,) 

attempting  to  extort  money  by,  226. 
TIMBER,    (Sie  tit.  Wood  or  TLmber.) 

defacing  or  putting  false  marks  on,  236. 
TIME, 

when  necessary,  and  how  to  be  stated  in  indictmenti  288,  9. 

when  it  must  be  proved  as  laid,  238,  9,  355, 

9Q 
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not  neceuaiy  in  general,  except  where  it  enten  into  the  etfence  of  the  of- 
fence, 355. 
proof  of  precise  hour  and  day,  when  necoisaiy,  355. 
where  ofifences  are  described  as  committed  on  such  a  day,  with  a  contiim- 

ando,  355. 
proof  of,  in  cases  of  treason,  356. 
TOWN  CLERKS. 

neglecting  to  return  names  of  constables  chosen,  234. 
TRANSCRIPT, 

of  entries  in  clerk's  minutes,  334. 
to  be  sent  to  secretary  of  state,  and  filed  by  him,  834,  5. 
within  what  time,  and  penalty  for  neglect,  334. 
form  of,  334. 

exemplification  of,  when  evidence  of  conviction,  335,  365,  6. 
of  justice's  docket,  when  evidence,  364. 
TREASON, 

what  acts  amount  to,  22,  3. 

forfeitures  on  conviction  of,  abolished,  23. 

against  United  States,  not  cognizable  in  state  courts,  23. 

adhering  to  enemies  of  U.  S.  not  treason  against  this  state,  28. 

indictment  for,  24. 

evidence  on  trial  for,  24. 

as  to  overt  acts,  time  and  place,  24. 
must  be  two  witnesses  to  each  overt  act,  25. 
TREES,    (See  tit.  Wood  or  Timber,') 

cutting  down,  lopping  or  girdling  fruit,  ornamental  or  shade  trees,  225,  2aO# 
TRESPASSES, 

when  indictable,  224. 

when  wilful,  may  be  tried  by  special  sessions,  550. 
TRIAL, 

of  indictment,  in  what  courts,  311. 

circuit  courts,  oyer  and  terminer,  311, 12. 
general  sessions  of  the  peace,  312. 
in  the  city  of  New- York,  313. 
mayor's  courts  in  Albany  and  Rochester,  313, 14. 
in  what  county,  generally,  314. 

in  county  where  indictment  found,  unless  otherwise  ordered  by  iopraoM 

court,  314. 
venue  never  charged,  814. 

when  venire  will  be  awarded  to  sheriff  of  another  county,  814. 
for  what  causes,  and  how  leave  of  court  obtained,  314. 
jury,  how  drawn,  impaneled  and  kept  together,  814,  15. 
of  part  aliens  or  strangers,  not  allowable,  815. 
when  tale$  awarded,  316. 

when  may  be  set  aside  by  court,  after  sworn,  817. 
how  far  judi^es  of  law,  as  well  as  of  fact,  815. 
chaUengiB  to,  different  kinds  of,  315. 

on  account  of  religious  scruples  of  juror,  317, 
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by  whom  may  be  taken,  and  at  what  time,  316,  16. 
how  taken  and  tried,  316. 
number  allowable,  316,  17. 

to  each  defendant,  where  several  are  jointly  indicted,  317. 
by  one  defendant,  excludes  juror  as  to  all,  317. 
forming^  and  expressing  an  opinion,  a  principal  cause  of  chal- 
lenge, 31. 
dUcharge  of,  where  ofifence  is  of  a  higher  degree  than  is  charged  In  in- 
dictment,  354,  5, 
where  they  disagree,  312. 
a  matter  of  discretion  with  the  court,  317. 
when  it  will  be  ordered,  317,  18. 
^ould  not  be  allowed  to  separate  ader  evidence  is  entered  upon,  318. 
Btfmdant  to  be  present  during  trial,  318. 

in  felony,  in  person,  in  other  cases  may  be  by  attorney,  318. 
his  right  to  counsel,  319. 
mttui$e$,  compelling  attendance  and  testimony  of,  319. 
administering  oaths  and  affirmations  to,  319. 
proceedings  against,  as  for  contempts,  319. 
discharging  one  of  several  defendants,  to  make  htm  a  witness,  819. 
entering  a  nolle  proeequif  in  what  cases  and  by  whom,  319,  20. 
cannot  be  ^tbout  leave,  319. 
form  and  effect  of,  319. 
as  to  one  of  several  defendants,  320. 
as  to  one  or  more  counts,  320. 
exceptions  by  defendant,  in  what  cases  allowable,  321. 
bill  of,  to  be  settled,  signed  and  sealed,  321. 
where  filed  and  how  returned,  321. 
signing,  sealing  and  return  of,  how  compelled,  321. 
effect  of,  321. 

will  not  stay  proceedings,  without  a  certificate  of  probable 
cause,  321. 
by  whom  certificate  to  be  granted,  321. 
when  a  stay,  321. 

upon  being  granted,  defendant  may  be  let  to  bail,  321. 
putting  off  trial,  in  what  cases  and  for  what  causes,  321, 2. 
on  application  of  defendant,  322. 
on  account  of  the  publication  of  a  libel  tending  to  influence  jurors, 

322. 
absence  of  witnesses,  322. 
illness  of  defendant's  attorney,  323. 
order  for,  how  obtained,  and  requisites  of  affidavit,  322. 
notice  of  motion,  not  necessary,  323. 
for  how  long  a  time  motion  will  be  granted,  323. 
putting  off  or  postponing  trial,  by  neglect  of  prosecutor  to  bring  it  on,  823. 
when  prisoner  may  be  discharged  on  motion,  323. 
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new  trial,  (Sm  tU.  Nno  TVtol.) 
Virdict,  (Sec  tit.  V$rdict.) 

TURNPIKE  GATES, 

dMtioyiog  or  iujuriojf,  2S2. 


UNITED  STATES, 

offences  against,  503. 
UNLAWFUL  MARRIAGES.    (Sm  tU.  JKgamy.) 
UNWHOLESOME  PROVISIONS, 

telling,  a  misdemeanor,  223. 


VAGRANTa    {SutU.Begganaad  Vagrmts,^ 
VARIANCE, 

in  setting  out  written  instruments,  492. 

between  indictment  and  proof,  no  ground  for  arresting  jadgment,  8S1. 
in  proving  date  of  deed»  &o.  fatal,  355. 
in  named  of  parties,  356. 
in  proof  as  to  goods,  356. 
written  instruments,  356. 
VENIRE, 

to  summon  jury  in  special  aessiens,  552,  8, 5.    (Ses  tit.  SpBcial  8e99iom9.) 
when  new  venire  may  be  issued,  665. 
in  case  jury  disagree,  556i. 
VENUE.    {See  tit.  Indictment.    Evidence,  and  (he  different  offences.) 
where  laid,  and  how  slated  in  indictment,  281,  2. 
effect  of  omission  or  misstatement  of,  282,  3. 
never  changed  in  criminal  cases,  314. 
for  what  causes  place  of  trial  will  be  changed,  and  how,  314. 
when  to  be  proved  as  laid,  355. 
VERDICT, 

in  felony  and  treason,  must  be  delivered  in  open  court  in  ptestnce  of  de* 

fendant,  325. 
otherwise  as  to  inferior  misdemeanorsj  325. 
general  verdicts,  what  are,  325. 
jury  not  obliged  to  find,  325. 

valid  if  one  count  is  good,  though  the  others  are  bad,  325. 
may  be  amended  in  matter  of  form,  though  not  in  any  substantial  de- 
gree, 32a 
partial  verdict^  what,  325. 

jury  may  acquit  defendant  of  pi^rt,  and  convict  as  to  residue,  325,  6. 
or  convict  upon  one  count,  or  part  of  a  count,  and  acquit  of  remainder. 
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9o,  where  the  accusation  embraeet  crimes  of  different  degrees,  may  ac- 
quit of  greater,  and  convict  of  lesser,  326. 
as  to  offences  under  the  statute,  of  different  degrees,  326. 
so  they  may  acquit  part,  and  convict  residue  of  several  joint  defendants, 

326. 
or  they  may  agree  as  to  one,  and  disagree  as  to  others*  326. 
principal  in  second  degree  may  be  convicted,  though  principal  in  first 

is  acquitted,  326. 
when  joint  defendants  may  be  convicted  of  diflerenl  degrees  of  crime 

arising  out  of  same  circumstances,  326. 
not  in  cases  of  burglary,  larceny  and  conspiracy,  326, 7. 
when  principal  and  accessary  are  jointly  indicted,  accessary  must  be 
acquitted  if  principal  is,  327. 
epsctoZ  verdict,  form  of,  and  what  it  must  contain,  827. 

defects  in  cannot  be  supplied  by  intendment  or  implication,  327. 
a  legal  conclusion  must  follow  from  facts  stated,  327. 
sufficient,  if  it  finds  all  the  substantial  requisites  of  the  charge,  327. 
but  they  must  not  be  ibund  to  have  occurred  beyond  the  jurisdiction, 

327,8. 
otherwise,  as  to  facts  of  a  transitory  nature,  327« 
it  need  not  draw  apy  legal  conclusion,  328. 
when  it  may  be  amended,  and  as  to  what  defects,  328. 
when  jury  may  be  directed  to  reconsider  verdict,  328. 
mot  usual  where  it  is  in  defendant's  favor,  828. 
when  a  venire  de  novo  will  be  awarded,  328. 

discharge  by  reason  of  imperfect  verdict,  no  bar  to  a  subsequent  (prosecu- 
tion, 329. 
delivering  and  recording  verdict,  necessary,  329. 
may  be  amended  before  recording,  but  generally  not  afterwards,  329. 
may  be  received  on  Sunday,  329. 

when  and  upon  whom  binding  as  evidence,  and  how  proved,  360, 1. 
VESSELS, 

negligence  in  lading,  232. 
VIOLATIONS  OF  EXCISE  LAW.    (Su  tU  Exme  Law,) 


W 

WARRANTS, 

o(  commitment^    (See  tit.  Commitment.) 
of  arrest,  and  when  issued,  454, 6. 

when  a  protection  to  officer  actiig  under,  84,  5,  88.    (See  tit.  Pro- 

ceee.) 
form  and  requisites  of,  466. 

should  be  drawn  with  great  caution,  555. 

and  state,  the  county  where,  and  day  and  place  when  it  is  issued, 
466. 
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may  be  in  the  name  of  justice  or  of  the  people,  457. 
must  be  under  hand,  but  need  not  be  under  seal  of  raagittrate,  457. 
should  not  be  general,  to  apprehend  all  persons  suspected,  457. 
must  name  person  to  be  arrested,  accurately,  if  known,  457. 
how,  where  name  is  not  known,  457. 
name  must  not  be  left  in  blank,  457. 
e£foct  of  inserting  wrong  or  fictitious  name,  457. 
must  recite  accusation,  and  how,  457,  8. 
this  is  indispensable  to  its  validity,  458. 
to  whom  to  6s  directed,  458,  9. 
when  to  a  private  person,  459. 
when  to  constables,  and  how  directed  to  them,  450. 
they  may  execute  it  in  any  part  of  county,  459. 
rittbm  of,  460,  470. 

must  be  returnable  forthwith,  460. 

how  and  to  whom  to  be  returned,  470. 

officer  bound  to  carry  defendant  before  justice  immediately,  460. 

warrant  must  command  defendant  to  be  brought  before  justice  wbo 

issued  it,  to  bo  dealt  with  according  to  law,  460. 
how,  in  a  warrant  to  obtain  sureties  of  the  peace,  460. 
endorsing  or  backing  warrants,  in  what  cases,  460,  523. 
how  and  by  whom,  460, 1. 
effect  of,  461. 

magistrate  not  liable  for,  461. 

when  new  warrant  to  be  bsued  on  escape  or  rescue,  477. 
if  defective,  defendant  may  resist  its  execution,  477. 
of  arrest,  in  cases  of  summary  convictions,  539.  (:Mee  tit.  Summary  Convi€-- 
tions.) 
for  disturbing  religious  meetings,  519. 
against  father  of  bastard  child,  523. 

when  to  be  endorsed,  523. 
to  secure  lunattCj  531. 
to  seize  goods,  &c.  exposed  to  sale  on  Sunda3rs,  521. 
to  seize  estate  of  absconding  father  or  mother,  of  bastard,  529. 
of  absconding  parents  and  husbands,  531 . 
WILLS, 

of  real  estate,  how  attested  and  proved  in  evidence,  374,  5. 
when  proof  of,  dispensed  with,  376. 
of  personal  estate,  375.    {See  tit.  Evidence.) 
WITNESSES.    {See  tit.  Evidence.) 

committing  perjury  on  trial,  may  bo  committed  by  court,  179. 
before  grand  jury,  names  of,  to  be  emtorsed  on  iq^ctmen^  272. 
how  examined  before,  272.     ^ 

for  prosecution,  if  members  of  grand  jury,  not  allowed  to  vote,  273. 
subpoenas  for,  how  issued,  and  their  attendance  compelled,  273. 
on  trial  of  indictment,  attendance  and  testimony  of,  how  compelled,  819, 
403  to  406,  483. 
examination  of,  and  adminiatoring  of  oaths  to,  819. 
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proceedings  ag^ainst,  m  for  contempt,  S19» 
examining  conditionally,  after  indictment  found,  820. 
one  witnrgs  to  a  deed,  sufficient  to  prove  execution,  352. 
proof  of  signature  of  one,  when  sufficient,  352. 

when  necessary  to  produce  attesting  witness  to  deed,  and  when  not, 
370,  1. 
to  execution  of  wills,  when  necessary  to  produce,  375,  6. 
when  his  hand  writing  may  be  proved,  376. 
may  be  discredited  by  party  calling  him,  and  why,  890. 
their  fees  and  expenses,  406,  7. 
privilege  from  anest,  407,  8. 
competency  of,  378. 
credibility  of,  389. 

examination  of,  391.    (See  tit  Evidence,) 
may  be  summoned  to  attend,  on  examination  of  prisoner,  488. 
before  justice,  on  summary  conviction,  and  how,  548. 
must  be  sworn  and  examined,  in  prisoner's  presence,  548. 
in  cases  of  bastardy,  how  compelled  to  attend,  524,  5. 
before  courts  of  special  sessions,  559. 

judgment  against,  on  conviction  for  non-attendance  or  refusing  to  teftiff 
before  special  sessions,  559. 
WOLVES, 

certificate  of  destruction  of,  285. 
WOOD  OR  TIMBER, 

cutting  or  carrying  away,  280. 
WOODS, 

owner  of,  negligently  setting  on  fire^  235. 
WOUNDING, 

what  is,  212. 
WRECKS,  235. 
WRIT  OF  ERROR, 

what  is,  and  when  proper,  237,  290  to  800. 

are  writs  of  right,  838. 

when  they  must  be  allowed,  and  by  whom,  388. 

how  tested,  and  when  a  stay  of  proceedings,  838. 

filing  and  certificate  of,  3^. 

custody  of  defendant,  338. 

letting  him  to  bail,  and  by  whom,  3S8. 

defendant  to  be  brought  before  officer  on  habeas  corpus,  888. 

condition  of  recognizance  to  be  taken,  388. 

return  to  writ,  838. 

duty  of  district  attorney  in  bringing  it  on  to  argument,  889* 

may  be  noticed  by  defendant,  339. 

on  whom  notice  by  district  attorney  to  be  served,  389. 

no  assignment  of  or  joinder  in  error  necessary,  889. 

judgment  upon,  389. 

new  trial,  when  ordered,  in  what  court  to  be  had,  889. 
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profeedings  in  case  defencUint  Mk  to  if>p6u*,  889. 

rendifLnding  of  defendant  and  indictment  to  court  htlhw,  88i. 

coiut  below,  how  to  proceetl  thereon,  889,  40. 
t^ITS,  ^ 

how  proved,  861. 
WRITTEN^INSTRUMENTS. 

when  ijid  bow  to  be  set  out  in  indictment,  991, 2, 

how,  inniien  in  a  foreign  languagfe,  992. 

effect  ok  variance,  299. 

how  proved,  852. 

muat  be  [Proved  as  laid,  856. 
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No. 

1 

Sr 

No. 
83 

639^ 

No. 
65 

ss? 

2 

562 

34 

640 

66 

667 

8 

563 

35 

641 

67 

668 

4 

564 

36 

641 

68 

670 

6 

565 

37 

642 

69 

671 

6 

566 

38 

643 

70 

672 

7 

567 

39 

645 

71 

674 

8 

568 

40 

646 

72 

675 

9 

568 

41 

646 

73 

676 

10 

569 

42 

647 

74 

676 

11 

571 

43 

648 

75 

677 

12 

573 

44 

648 

76 

677 

13 

573 

45 

648 

77 

6S1 

14 

574 

46 

649 

78 

679 

15 

619 

47 

651 

79 

680 

16 

620 

48 

652 

80 

682 

17 

620 

49 

656 

81 

682 

18 

621 

50 

654 

82 

683 

19 

622 

51 

658 

83 

683 

20 

623 

52 

659 

84 

684 

21 

623 

53 

659   . 

85 

684 

22 

624 

54 

660 

86 

685 

23 

628 

55 

661 

87 

685 

24 

631 

56 

662 

88 

686 

25 

631 

57 

662 

89 

687 

26 

633 

58 

663 

90 

688 

27 

634 

59 

664 

91 

689 

28 

634 

60 

664 

92 

689 

29 

636 

61 

664 

93 

690 

30 

638 

62 

665 

94 

690 

31 

639 

63 

666 

95 

691 

82 

639 

64 

667 

96 

691 

ABANDONING  CHILDREN, 

warrant  of  arrest  for,  585.    (Ske  tii.  Warrant.) 
ABATEMENT, 

plea  in,  683. 
ABDUCTION, 

of  female  under  fourteen,  from  her  guardian,  warrant  of  aneit  for, 

100 
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ABORTION, 

warrant  of  arrest  for  procurine,  613. 
ACCOMPLICE, 

commitment  of,  to  give  evidence,  628,  9. 
ACKNOWLEDGMENT, 

of  satisfaction  by  complainant,  634. 

order  discbarg^ing  recognizance  tbereupon,  634. 

warrant  to  disQhcige  prisoner,  635. 
ADMINISTERING  POISON. 

warrant  of  arrest  for,  586. 

for  suspicion  of  murder  produced  by,  677. 
AFFRAY, 

warrrant  of  arrest  for,  616. 
ANIMALS, 

cruelty  to,  warrant  of  arrest  for,  614.    (Sn  Ht.  Warrant ) 
APPLICATION,  ^ 

by  overseers  of  poor,  for  an  examination  as  to  a  bastard,  66a 
ARREST.    (See  tU  Warrant.) 
ARSON, 

warrants  of  arrest  for,  678  to  681.    (See  tit.  Warrant ) 
ASSAULT, 

with  intent  to  ravish,  warrant  of  anest  for,  683. 

with  deadly  Weapons^  or  with  intent  to  kill,  585,  6. 

with  intent  to  rob»  to  commit  buiglary,  or  manslaughter,  686,  7. 
ASSAULT  AND  BATTERY, 

warrants  of  arrest  for,  616, 17.    (See  tU.  Warrant.) 


B 

BACKING  WARRANTS, 

form  of,  619,  20. 

where  putative  father  of  bastard  is  in  another  county,  662^  SL 
BAIL,    (See  tU.  Recognizance,) 

deputation  by,  to  take  principal,  633. 
BAR, 

plea  in,  684. 
BASTARDY, 

forms  of  proceedings  in,  660  to  675. 
BAWDY  HOUSES, 

warrant  of  arrest  for  keeping,  618. 
BEGGARS.    (See  tit.  Vagrant.) 
BIGAMY, 

warrants  of  arrest  for,  610.    (See  Ht.  ITarrofkl.) 
BOND,    (See  titles  Recognizance.    Security.) 

to  be  given  by  putative  father  of  bastard  child,  on  amtt  k  tnolhtr  coontj. 


Mrttfiiiale  6f  taking,  664. 
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BOND— continu€ii. 

fonn  of  direction  at  to  penalty,  662. 

on  adjournment  of  proceedinga  against  putative  father,  665. 

under  order  of  filiation,  667, 8. 

by  mother  of  bastard,  to  appear  at  general  sessions,  672. 

by  absconding  husband  or  father,  to  have  warrant  discharged,  677. 

by  complainant  to  pay  costs,  688. 
BRIBERY  AND  CORRUPTION,  * 

warranto  of  arrest  for,  606, 7.    (See  tU.  Warrant.) 
BURGLARY, 

warrants  of  arrest  for,  687  to  691.    (See  tit.  Warrant,) 
for  assault  with  intent  to  commit,  687. 


CERTIFICATB, 

of  conviction,  for  disregarding  the  Sabbath,  660. 

of  taking  bond  and  discharging  putative  father  of  bastard,  664. 

and  request  to  two  justices  to  form  a  court  of  special  sessions,  684* 

of  a  circuit  judge  to  three  justices,  686. 

of  conviction  by  court  of  special  sessions,  691. 
CERTIORARI, 

to  remove  conviction  from  special  sessions  to  supreme  court,  699. 

return  to,  693,  4, 6. 
CHALLENGING, 

to  fight  duels,  warrants  of  arrest  for,  609.    (See  tit.  Warrant.) 
CHEATS, 

warrants  of  arrest  for,  698,  9.    (See  tit.  Warrant.) 
CHILDREN, 

warrant  of  arrest  for  ravishing,  under  ten  years  of  age,  683. 

for  enticing  female  child  under  fourteen  from  her  guardian,  683. 

for  stealing,  684. 

for  abandoning,  686.    (See  tit.  Warrant.) 

found  beggbg,  warrant  to  commit  to  poor  house,  639. 
COMMITMENT.    (SeetU.  Warrant.) 
COMPLAINT, 

to  obtain  surety  of  the  peace,  666,  7. 

showing  commission  of  an  offence  and  praying  for  an  arrest,  671. 

form  of,  combined  with  examination,  671,  2. 

oath  of  complainant  or  witness,  673,  622. 

examination  of  complainant  and  witnesses,  after  arrest,  623,  4. 

against  vagrant,  637. 

against  disorderly  persons,  640,  1. 

for  profane  cursing  and  swearing,  649,  60. 

for  disturbance  of  religious  meetings,  668. 

for  keeping  a  huckster  shop,  663. 

for  disregarding  the  Sabbath,  667. 

against  hawkers  and  pedlers,  679. 
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COMPOUNDrNG  OR  CONCEALING  OFFENCES, 

warrant  of  arrest  for,  611, 12. 
CONFESSION, 

comraitment  of  prisoner  on,  630. 
CONTEMPT, 

warrant  of  arrest  for,  561,  2. 

record  of  conviction  for,  562. 

warrant  of  commitment  for,  563. 

of  a  witness  refusing  to  be  sworn,  564. 
of  a  witness  refusing  to  testify,  564,  5. 
CONVICTION, 

for  contempt,  record  of,  562. 

of  a  vagrant,  636. 

of  disorderly  person,  642. 

for  profane  cursing  and  swearing,  650,  1,  2. 

for  disturbing  religious  meeting,  and  keeping  a  huckster  shop,  665, 9k 

for  disregarding  the  Sabbath,  and  certificate  of,  657,  8,  660. 

of  hawkers  and  pedlers,  679. 

for  violating  excise  law,  682. 

certificate  of,  by  court  of  special  sessions,  691. 
COUNTERFEITING, 

warrants  of  arrest  for,  592  to  597.    (See  tit.  Warrant.) 
CRIME  AGAINST  NATURE, 

warrant  of  arrest  for,  612.    (See  tit.  Warrant.) 
CURSING  AND  SWEARING, 

fonn  of  proceedings  for,  649  to  652. 


DEAD  BODIES, 

warrants  of  arrest  for  removing,  or  attempting  to  remove,  611. 
DEMURRER, 

to  complaint,  688. 
DEPUTATION, 

by  bail  to  take  principal,  638. 
DISCHARGE, 

warrant  of,  on  prisoner's  giving  bail,  681. 

recognizance  to  obtain,  631. 

warrant  of,  on  settlement  of  case,  635. 

order  to  discharge  recognizance  on  settlement,  684^ 

of  witness,  who  had  been  committed,  684. 
DISORDERLY  HOUSE, 

warrant  of  arrest  for  keeping,  618. 
DISORDERLY  PERSONS, 

complaint  against,  640, 1. 

warrant  to  arrest,  641. 

to  coEimit,  648. 
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DISORDERLY  PERSONS-con^mued. 

recognizance  by,  for  good  behaviort  641. 

in  the  city  of  New-York,  646. 

before  two  juaticea  after  commitment,  644. 

conviction  of,  642. 

warrant  to  discharge  upon  finding  iuretiea,  645. 

commitment  of,  after  breach  of  recognizance,  645,  6. 

recognizance  by,  in  the  city  of  New-York,  to  be  taken  in  addition  to  recog- 
nizance to  appear  at  general  sessions,  646. 

commitment  for  not  entering  into  such  recognizance,  647. 

engaged  in  racing,  or  driving  furiously  in  the  city  of  New-York,  648. 
DISREGARDING  THE  SABBATH, 

proceedings  for,  657  to  660. 
DISTURBANCE, 

of  religious  meetings,  proceedings  for,  653  to  656. 
DUELLING, 

or  challenging  to  fight,  warrant  of  arrest  for,  609.    (Sis  tit.  Warrmi.) 


E 

EMBEZZLEMENT, 

warrants  of  arrest  for,  601.    (Sse  Hi.  fVarrani.) 
ENDORSEMENT, 

on  warrants,  form  of,  619,  20. 

when  putative  father  of  bastard  is  in  another  county,  668, 8. 
ESCAPES  AND  RESCUES, 

warrants  of  arrest  for,  607, 8,  9.    (See  tit.  Warrant.) 

fresh  warrant  of  arrest,  on  escape  of  offender,  620. 
EXAMINATION, 

of  complainant  and  his  witnesses  on  application  for  surety  of  the  peace,  567. 

combined  with  complaint  of  offence  committed,  571,  2. 

warrant  of  commitment  for  further  examination,  620, 1. 

order  to  bring  up  prisoner  for,  621. 

of  prisoner,  623. 

of  two  or  more  prisoners,  623. 

of  complainant  and  witnesses  after  arrest>  628. 

of  mother  of  a  bastard,  before  or  after  birth,  661. 
EXCISE  LAW, 

conviction  for  violating,  682. 
EXECUTION, 

on  conviction  for  disregarding  the  Sabbath,  659. 


FALSE  PERSONATING  AND  CHEATS, 

warrants  of  arrest  for,  598, 9.    (8$€  tit.  Warrant.) 
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FATHER, 

of  bastard,  proceeding!  against,  660  to  675. 

proceedings  against  absconding  father,  677,  8. 
FELONY, 

soliciting  another  to  commit,  warrant  of  arrest  for,  619. 

commitment  of  prisoner,  on  confession  of,  630. 
FEMALES, 

warrants  for  ravishing,  or  attempting  to  ravish,  582, 8. 

for  compelling  to  marry,  or  enticing  away  with  such  intent,  583.    (Su 
tit  Warrant,) 
FILIATION, 

order  of,  666. 
FORCIBLY  COMPELLING  FEMALES  TO  MARRY, 

warrant  of  arrest  for,  583.    (8e4  tU.  Warrant,) 
FORGERY  AND  COUNTERFEITING, 

warrants  of  arrest  for,  592  to  597.    (See  tit.  Warrant.) 
FUGITIVE  FROM  JUSTICE, 

warrant  of  commitment  of,  573. 


G 

GOODS, 

obtaining  by  false  pretences,  warrant  of  arrest  for,  50^  9.    (iSii  iU*  Wat^ 
rant,) 
GUIDE-BOARDS, 

warrant  of  arrest  for  destroying,  6}9« 


HAWKERS  AND  PEDLERS, 

forms  of  proceedings  against,  679,  80,  81. 
HUCKSTER  SHOP, 

proceedings  against  one  for  keeping,  653  to  656. 


I 


INCEST, 

warrant  of  arrest  (or,  610. 
INFANT, 

recognizance  to  be  given  by,  when  a  witness^  i 

when  a  defendant,  638. 


JURISDICTION, 
plea  to,  682. 
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JUSTICE, 

commitment  bf\  for  an  offshc^  in  hift  pr«lelic^,  OM. 
on  prisoner's  confession,  690. 


KIDNAPPING, 

warrants  of  arrest  for,  584. 

for  selling  a  person  of  color,  kidnapped  in  (hiib  state,  6B4. 


LARCENY, 

warrants  of  arrest  for,  «)1,  2,  8.    {STte  tU.  WartfM.) 
LIBEL, 

warrant  of  arrest  for,  617. 
LUNATIC, 

warrant  to  confine,  676. 


M 

MAUCIOUS  MISCHIEF, 

warrant  of  arrest  for,  611. 
MALICIOUS  TRESPASS, 

warrants  of  arrest  for,  613.    {Su  tU.  fVarrani.) 
MANSLAUGHTER, 

warrants  of  arrest  for,  581,  2.    (  Bee  tit.  Warrant.) 

for  assault  with  intent  to  commit,  587. 
MARRIAGES, 

warrants  for  unlawful  marriages,  610.    {See  tit.  fVarrant.) 
MARRIblD  WOMAN, 

recognizance  to  be  given  by,  when  a  witness,  626. 

when  a  defendant,  638. 
MAYHEM, 

warrant  of  arrest  for,  584. 
MEDICINES, 

warrant  of  arrest,  for  intoxicated  persons  prescribing,  618. 
MILESTONES, 

warrant  of  arrest  for  destroying,  619. 
MINUTES, 

form  of,  to  be  kept  by  court  of  special  sessions,  687. 
MONEY, 

obtaining  by  false  pretences  or  personating  another^  wsrrant  of  arrest  for, 
598,  9.    (See  tit.  Warrant.) 
MOTHER, 

of  bastard,  proceedings  against,  660  to  676. 
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MURD£R, 

wanrantiofarreftibr,  576toA78.    (SutU.  Wwrrm^.) 


N 


NEGLECTING, 

to  label  poison,  wanmnt  of  arrest  for,  614. 
NUISANCE, 

warrant  of  arrest  for,  618. 


OATH, 
^        of  complainant  or  witness,  on  complaint,  578. 

aAer  arrest,  622,  573. 

of  witness  before  special  sessions,  691. 
OBSTRUCTING  RAIL  ROADS, 

warrant  of  arrest  for,  614. 
OFFENCES  AGAINST  PUBLIC  DECENCY, 

warrants  of  arrest  for,  611.    (See  tit.  Warrant.) 
ORDER, 

to  bring  up  prisoner  for  examination,  621. 

discharging  recognizance  upon  acknowledgment  of  satisfaction,  684^ 

of  filiation,  666. 

compelling  mother  of  bastard  to  support  it,  671. 

reducing  amount  to  be  paid  by  father  of  bastard,  674. 

discharging  warrant  against  absconding  parent,  678. 

to  jailer,  to  bring  up  prisoner  for  trial,  686. 
OVERSEERS  OF  POOH, 

application  bj,  for  an  examination  as  to  a  bastard,  660. 


PEDLERS  AND  HAWKERS, 

forms  of  proceedings  against,  679,  80,  1. 
PERJURY, 

warrants  of  arrest  for,  604,  5.  6.    (See  tU*  Warrant,) 
PLEA, 

to  the  jurisdiction,  682. 

in  abatement,  683. 

in  bar,  684. 
POISON, 

warrant  of  arrest,  for  administering,  586. 

for  suspicion  of  murder,  produced  by,  677. 

for  poisoning  food,  springs,  &c.  586. 

for  poisoning  a  horse,  611. 

for  neglecting  to  label,  614. 
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PRESCRIBING  MEDICINES, 

wamnl  of  «rrert,  for  iatttxieatod  ptnon,  fo  doiBg»  618. 
PRISONER, 

examination  of,  623, 

when  there  are  two  or  more  prifonert,  623. 

commitment  to  detain,  for  another  offence,  680. 

warrant  to  discharge,  on  his  giving  bai!,  681. 

recognizance  to  be  given  by  prisoner,  681. 

order  to  jailer,  to  bring  up  for  trial,  686. 
PROFANE  CURSING  AND  SWEARING, 

forms  of  proceedings,  for,  649  to  652. 


RACING, 

warrant  to  arrest  for,  and  recognizance,  648,  9. 

RAIL  ROADS, 

warrant  for  obstructing,  614. 
RAPE, 

warrants  of  arrest  for,  682,  3.    ^SietU.  Warrant.) 

RECEIVING  STOLEN  GOODS, 

warrant  of  arrest  for,  603,  4,    ((5«e  tit  WarratUO 
RECOGNIZANCii:, 

to  keep  the  peace,  568. 

by  witness,  to  give  evidence,  624,  5. 

by  several  witnesses,  625, 

by  witness,  with  sureties,  626. 

where  witness  is  an  infant,  or  married  woman,  626. 

commitments  for  refusing  to  enter  into,  626,  7. 

to  be  given  by  prisoner,  after  commitment,  631,  2. 

by  two  prisoners  on  being  admitted  to  bail,  by  two  justices,  682,  3. 

where  defendant  is  an  infant,  or  married  woman,  633. 

order  discharging,  upon  acknowledgment  of  satisfaction,  by  complainant, 
634. 

by  disorderly  persons,  for  good  behavior,  041. 

by  disorderly  persons,  after  commitment,  taken  by  two  justices,  644. 

by  disorderiy  persons  in  the  city  of  New  York,  646,  7. 

by  persons  engaged  in  racing,  649. 

taken  by  court  of  special  sessions  in  New  York,  for  prisoner's  appearance 
at  general  sessions,  689,  90. 

on  removing  conviction  to  supreme  court,  by  certiorari,  692. 

RECORD, 

of  conviction.     (See  tU.  Conviction  ) 
RELIGIOUS  MEETINGS, 

proceedings  against  disturber  of,  653  to  656. 
RESCUE, 

warrant  of  arrest  for,  607,  8,  9.    (  Ske  tU.  Warrant.) 
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RETURN, 

to  certiorari,  to  remore  conviction  from  sp^eial  Mttions  to  tupreme  court, 
693,  4,  5. 
RIOTS, 

warrant  of  arrest  for,  616. 
ROBB£RY, 

warrants  of  arrest  for,  600, 1.    (See  tit.  Warrant,) 

assault  with  intent  to  rob,  warrant  of  arrest  for,  586. 

by  sending  a  threatening  letter,  601. 
ROUT, 

warrant  of  arrest  for,  615. 

S 

SABBATH, 

proceedings  against  persons  disregarding,  657  to  660. 
SATISFACTION, 

acknowledgment  of,  by  complainant,  634. 

order  discharging  recognizance  thereupon,  634. 

warrant  to  discharge  prisoner,  635. 
SEARCH  WARRANT, 

to  authorize  a  search  in  the  day  time,  565. 
in  the  night  time,  566. 
SECURITY, 

for  payment  of  judgpnent,  on  conviction  for  disturbing  religious  meeting,  or 
keeping  a  huckster  shop,  656. 
SELLING  UNWHOLESOME  PROVISIONS, 

warrant  of  arrest  for,  619. 
SETTLEMENT  OF  CASE, 

warrants  to  discharge  upon,  634. 5. 
SODOMY, 

warrant  of  arrest  for,  612.    (fiSee  tit.  Warrant.) 
SPECIAL  SESSIONS, 

certificate  and  request  to  two  Justie<^  to  form,  684. 

of  a  circuit  judge  to  three  justices,  685. 

minutes  to  be  kept  by  court  of,  687. 
SUBORNATION  OF  PERJURY, 

warrant  of  arrest  for,  605, 6.    (See  tit.  Warrant.) 
SUBPOENA, 

for  witness,  622. 

on^application  for  order  of  filiation,  664. 

to  testify  before  special  sessions,  691. 
SUM.MONS, 

to  a  witness,  1o  give  evidence,  621. 

to  mother  of  bastard,  to  show  cause  why  she  should  Aot  support  it,  670. 
SURETY  OF  TnK  PEACE, 

complaint  to  obtain,  566. 

examination  of  complainant  and  his  witnesses,  on  application  for,  567. 
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SURETY  OF  THE  PEACE-con^iniMd. 
warrant  of  arrest,  568. 
recognizance  to  keep,  568,  9. 

warrant  of  commitment  for  want  of,  569. 

by  justice,  on  his  own  view  of  affray,  570. 
warrant  by  two  justices,  discharging  prisoner,  on  bis  giving  security,  569, 
570. 
SWINDLING, 

by  false  pretences,  or  personating  another,  warrant  of  arrest  for,  598,  9. 
(8e$tU.  fVarrant.) 


TIMBER, 

warrant  of  arrest,  for  cutting  or  carrying  away,  613. 
TREASON, 

warrant  of  arrest  for,  575. 
TREES, 

warrant  of  arrest  for  cutting  or  girdling,  613. 


u 


UNWHOLESOME  PROVISIONS, 
waznat  of  arrest  for  selling,  619. 


VAGRANT, 

complaint  and  warrant  to  arrest,  637. 
conviction  of,  686. 

warrant  to  commit  to  jail,  or  poor  house,  638. 
in  city  of  New-York,  639. 
VENIRE, 

for  a  jury,  on  proceedings  for  disturtmnce  of  religious  meetingSy  or  keepings 

a  huckster  shop,  654. 
for  a  jury  in  special  sessions,  686. 
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i 
WARRANT, 

of  arrest  for  contempt,  561, 2. 
of  comaiitment  for  contempt,  563. 

of  witnees  for  refusing  to  be  sworn  or  testify,  564,  5. 
to  authorize  a  search  in  the  day  time,  565. 

in  the  night  time,  566. 
of  arrest  on  application  for  surety  of  the  peace,  569. 
of  commitment  for  want  of  surety  of  the  peace,  569. 
by  two  justices  discharging  prisoner  on  giving  security,  569,  70. 
of  commitment  by  justice  on  his  own  view  of  afi&ay,  570. 
of  commitment  of  fugitive  from  justice,  573. 
general  form  of  warrant  of  arrest,  574. 
in  name  of  the  people,  574. 

for  treason,  in  levying  war  against  the  people  of  this  state,  575,  6. 
for  fMwder,  for  suspicion  of,  where  name  of  cririiinal  is  unknown,  570. 
for  suspicion  of,  where  name  is  known,  576. 
where  it  is  not  certain  that  the  person  was  murdered,  576. 
for  suspicion  of,  by  poisoning,  577. 
for  murder  by  stabbing,  577. 
by  shooting  with  a  gun  or  pistol,  577. 
by  cutting  the  throat,  577. 

against  principals  in  first  and  second  degree,  577,  8. 
for  suspicion  of,  against  principal  and  accetsary  beisn  the  fiict, 

578. 
for  murder,  against  accessary  after  the  fact,  578. 
for  ortofi,  in  the  first  degree,  578, 9. 
for  suspicion  of,  in  first  degree,  579. 
for  arson  in  the  second  degree,  by  burning  inhabited  dwellaig  liouee 

in  the  day  time,  579. 
by  burning  warehouse  adjoining  dwelling,  in  the  night  time,  579. 
for  suspicion  of,  in  second  degree,  580. 
for  arson  in  the  third  degree,  by  burning  inhabited  dwelling  in  the 

night,  580. 
by  burning  school  house  in  the  night,  660. 
by  burning  a  house  which  was  insured,  580. 
for  suspicion  of,  in  third  degree,  581. 
for  arson  in  the  fourth  degree,  in  burning  uninhabited  dwelling  m 

the  day  time,  581.  ^^ 

by  burning  crop  of  growing  grain,  581. 
for  suspicion  of,'  in  fourth  degree,  581. 
fi^  manelaughier,  581. 
for  suspicion  of,  582. 

in  first  degree,  by  killing  unborn  ^ck  child,  by  kicking  ita  moth- 
er, 582. 
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ia  ieeoid  44gre«,,bf  kUJi^fir  unboni  q^tUk  child,  bj  admintfteriiif 
medicine  to  mother,  or  in  using  ao  inttrument,  582. 
j/br  f^i^,  bj  nvitbing  a  women  above  the  age  of  tenyears,  682. 

carnally  aiid  j^nlawfuUy  knowing  (emale  under  the  age  of  ten  yean, 


foMuiafiault  with  intent  to  commit,  683. 
Jar  eompMing  a  woman  to  loany,  698. 

taking  ja  woman  with  intent  to  compel  her  to  marry,  683. 
taking  a  female  under  fourteen  from  her  guardian,  683. 
^/VrmofAcM,  684. 
Jar  kidnapping,  684. 

felling  a  peiaon  (if  color,  kidnapped  in  this^te.  J84. 
f^diOd'Miulmg,  684,  6. 
Jar  abandoning  ehUdrM^  686. 
Jar  oiaauUa  with  deadly  totapans,  686. 

for  shooting  at  another,  with  intent  to  kill,  686. 

for  atteoipting  to  discharge  a  pistol  at  another,  with  intent  to  kili> 

rob  or maini}  686. 
for  an  assault  with  a  deadly  weapon,  with  like  intent,  686. 
by  means  or  force  l&ke^  to  produce  death,  without  a  deadly  weap- 
on, 686,  6. 
with  a  deadly,  weapon,  in  resisting  the  execution  of  process,  686. 
Jar  adminiiiering  poison,  686. 

poisoning  food,  springs,  -kc.  686. 
fir,  ofsoutts,  with  intent  to  eommt  fehniee,  686. 
with  intent  to  rob,  686. 
to  commit  bmglary,  687. 
to  commit  manslaughter,  687. 
to  imvish,  683. 
Jar  bwrglary,  in  the  first  degree,  in  breaking  an  inhabited  dwelling  in 
the  night,  with  intent  to  steal,  687. 
breaking  with  a  like  intent,  being  anned  with^a  dangerous 

weapon,  687. 
breaking  with  like  intent,  being  assisted  by  confederates,  688. 
breaking  with  like  intent,  by  means  of  false  keys,  688. 
.  for  suspicion  of»  m  first  degree,  688. 
in  second  degree,  by  breaking  into  inhabited  4^^i|g  in  the  day- 
time,  with  intent  to  steal,  688,  9. 
into  uninhabited  dwelling  in  the  night,  with  like  intent,  689. 
iby  means  of  a  constnicti?e  breaking  into  an  inhabited  dwel- 

lii^  in  the  mght,lwitb  like  intent,  689. 
in  entering  a  dwelling  by  day  or  night,  with  like  intent,  689. 
in  stealing  in  a  dwelling,  and  breaking  out  in  the  night,  689. 
i  in  entering  in  the  night  through  open  outer  door,  and  breaking 

inner  door,  690. 
breaking  fanerjiloor  in  the  nig^  aft^  being  lawfiilly  admitted 
into  the  house,  690. 
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for  sugpicion  of  burglaiy  iki  aeeond  degree,  agakift  principal  unI 
^  accessaries,  590. 

ibr  burglary  in  third  degree,  in  breaking  into  a  shop  within  the  cur^ 
tilage  of  a  dwelling  house,  591. 
in  breaking  and  entering  a  store,  with  intent  to  steal,  591. 
by  a  constructive  breaking  into  a  dwelling  in  the  day  time^ 
with  like  intent,  591. 
for  suspicion  of  attempting  to  commit  barghuy  in  the  first  degree^ 
591. 
for  forgery  and  courUerfeUing,  in  the  first  degree,  by  forging  a  will» 
592. 
forging  a  certificate  of  acknowledgement  of  a  deed,  592. 
in  the  second  degree,  in  altering  record  of  a  deed,  592. 

in  making  a  false  certificate  of  acknowledgment  by  a  justice^ 

593. 
in  counterfeiting  coin,  593. 
for  suspicion  of  counterfeiting  coin,  593. 
for  making  or  causing  to  be  made,  the  plate  of  a  bank  note 

without  authority,  S9B,  4. 
for  having  such  plate  in  possession  with  intent  to  use  or  have 

it  used,  594. 
selling  or  offering  to  sell  counterfeit  baidc  notes,  with  intent  of 

having  them  uttered,  594. 
having  such  notes  in  possession  with  intent  to  utter,  594, 5. 
for  forgery  in  the  third  degree,  in  forging  a  promissory  note, 
595. 
for  forging  a  check  upon  a  bank,  595. 
forging  bank  notes,  595. 
receipts,  596. 
altering  bank  notes,  596. 
uttering  forged  bank  notes,  596. 
uttering  counterfeit  coin,  596. 
uttering  altered  bank  notes,  597. 
in  the  fourth  degree,  having  forged  promissory  note^  in  poitttsioiii,. 
with  intent  to  utter,  597.     ■ 
having  counterfeit  coin  in  possession,  with  like  intent,  597. 
faUe  personating  and  cheats^  598.  ? 

for  marrying  in  an  assumed  name,  598. 
for  personating  bail,  598. 

for  acknowledging  a  deed  in  the  name  of  another,  598. 
for  obtaining  property  by  falsely  personating  another,  598,  9. 
by  a  false  token  or  writing,  599. 
obtaining  money  by  false  pretences,  599. 

obtaining  a  person's  signature  to  a  written  instnimeiit  by  faliw  pre- 
tences, 599. 
•btalning  goods  by  a  fidte  bank  note,  599i^ 
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WARRANT— cofrfint*ed. 

fw  rMery,  in  the  first  degree,  by  forcibly  Ukiug  property  from  ona'f 
person,  or  in  his  presence,  600. 
by  putting  one  in  fear  of  an  immediate  injury  to  bis  person^  600. 
in  the  second  degree,  600. 

for  an  attempt  to  rob,  by  sending  a  threatening  letter,  601. 
Jbr  mbezxUmeni,  by  a  clerk  or  servant,  601. 

by  an  officer  of  a  bank,  601. 
for  larceny i  suspicion  of,  602. 

in  stealing  goods  of  several  persons  at  same  time,  601. 
in  stealing  from  a  dwelling  house,  601. 
in  the  night  time,  from  the  person,  601. 
stealing  a  promissory  note,  602. 
stealing  bills  of  exchange,  602. 
things  annexed  to  the  freehold,  602. 
for  receiving  stolen  goods,  602. 
for  suspicion  of  having  received  stolen  goods,  603. 
Jbr  perjury  or  subornation  of,  604. 
in  testifying  as  a  witness,  604. 

for  subornation  in  procuring  one  to  commit,  on  trial,  605. 
for  perjury  at  an  election,  605,  6. 
subornation  of  perjury  at  an  election,  606. 
for  bribery  and  corruption^  606. 

offering  to  bribe  a  judicial  officer,  606,  7. 
against  a  justice  for  accepting  a  bribe,  607. 
for  escapee  and  rescues,  607. 

conveying  disguise  and  instruments  into  jail,  607. 
aiding  a  felon  in  escaping,  or  attempting  to  escape  from  jail,  608. 
resG^ng  from  custody  of  officer,  608. 
aiding  to  escape  from  custody  of  officer,  608^ 
against  a  jailer  for  a  voluntary  escape,  608. 
against  a  convict  for  escaping  from  jail,  609. 
lor  duelling  and  challenges  to  fight,  609. 

fighting  a  duel  where  no  death  ensues,  609. 
for  challenging,  or  sending  or  carrying  a  challenge,  609. 
for  leaving  the  state,  in  order  to  challenge,  609, 10. 
for  unlawful  marriages  and  incest,  610, 
for  bigamy,  against  husband,  610. 
against  wife,  610. 

against  unmarried  person,  for  marrying  wife  of  another,  610. 
for  incest,  610. 
Jor  offences  against  public  decency,  61L 
removing  dead  body  from  a  grave,  611. 
opening  grave  with  intent  to  remove,  or  steal  coffin,  611. 
« for  moitcums  tiiiscAie/"— poisoning  a  horse,  611. 
for  compounding  or  concealing  offences,  611. 
compounding  or  concealing  a  murder,  611. 
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for  thi^  crim%  against  naiwrti  619. 

sodomy  with  a  boy,  612. 

with  a  beast,  612. 
for  maUcums  tre9pa$8y  618. 

cutting  timber,  618. 

canying  away  timber  already  eut,  61&  j 

girdling  fruit  trees,  618. 
for  procuring  abortioM,  618. 

for  prescribing  medicines,  by  intoxicated  persoaf ,  618,  M. 
neglecting  to  label  poisons,  614.* 
for  cruelty  to  animaltJ,  614. 

maliciously  killing  or  maiming  a  cow,  614. 

beating  and  torturing  a  hoise,  614. 
for  obstructing  rail  roads,  614. 
for  an  affray,  615. 
for  riots  and  routs,  615. 

for  a  rout,  615. 

for  a  riot  and  assault,  615. 

for  a  riot  and  destruction  of  goods  in  a  dwellhig,  615,  161 
for  assaults  and  batteries,  616. 

for  an  assault  alone,  616. 

for  a  common  assault  and  battery,  616. 

for  an  assault  and  putting  out  an  eye,  616. 

for  an  assault  and  battery  with  a  stick,  616. 

upon  a  constable,  in  the  execution  of  his  office,  617. 

for  an  assault  and  false  imprisonment,  617. 

by  riding  over  one  with  a  horse,  617. 
for  libeU  617. 

writing  and  publbhing  a  letter  iobputing  theft,  617. 
for  nuisances,  618. 

obstructing  a  highway,  618. 
disorderly  and  bawdy  houses,  618. 

for  keeping  a  bawdy  house,  618. 

a  disorderly  house,  618. 
destroying  mile  stones  or  guide  boards,  619. 
selling  unwholesome  provisions,  619. 
soliciting  another  to  commit  a  felony,  619. 
backing  or  endorsing  warrants,  form  of,  619  20. 
fresh  warrant  of  arrest,  where  offender  has  escaped,  620. 
of  commitment  for  further  examination,  620, 1. 
warrant  against  witness  refusing  to  obey  summons,  621,  2. 
of  commitment  of  witness,  for  refusing  to  enter  into  recognizance,  626,  7. 

of  an  accomplice,  to  give  evidence,  628. 
of  commitment  by  a  justice,  for  an  offence  in  his  presence,  680. 
for  felony,  on  prisoner's  confession,  680. 
to  detain  prisoner  for  another  offence,  who  is  already  in  jail,  680. 
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warrant  to  discharge  prbonor  on  giving  bail,  681. 

to  difcharge  recognizance,  of  prisoner  or  witMss,  upon  setaeoient  oi 
case,  634,  5. 
warrant  to  aneit  Tagrant,  687. 

to  commit  to  cocintjr  jail,  or  poor  boose,  688. 

to  commit  a  child,  foimd  be|n?iBg>  to  poor  hoose»  688. 

to  commit  to  jail  intoxicated  persons  in  the  cilj  of  New^Toiki  640. 

to  arrest  disorderly  persons,  641. 

to  commit,  648. 

to  discharge  on  finding  sureties,  645. 

to  commit,  after  breach  of  recognizance,  645. 

lor  not  entering  into  recognizance  in  the  citjr  of  New-York,  647. 

to  arrest  person  engaged  in  racing,  648. 

for  profane  cursing  and  swearing,  650, 1. 

of  conunitment  for,  652. 

to  airest  for  distorbing  religious  meeting,  or  keeping  a  huckster 

shop,  654. 
of  commitment,  for  not  paying  penalty  and  coste,  656. 
to  anrest  persons  disregarding  the  sabbath,  657. 
to  seize  goods  exposed  to  sale  on  the  sabbath,  658, 
to  airest  putatlye  father  of  bastard,  before  or  after  birth,  661, 8. 
form  of  endorsement  of,  661. 
to  commit  putatiye  father,  668,  9. 

to  commit  mother  for  refusing  to  disclose  name  of  father,  670. 
to  commit  mother'of  bastard,  678. 
to  discharge  father  of  bastord,  674,  5. 
to  seize  property  of  absconding  faUier  of  bastard,  675. 
to  confine  a  lunatic,  676, 

to  seize  property  of  absconding  husband  and  fitther,  677. 
to  arrest  hawkers  and  pedlers,  679. 
to  collect  penalty  of,  or  to  comnut,  679, 80. 
to  cmnmit  prisoner  to  jail  after  his  arrest,  and  before  conTening  of 

special  sessions,  685. 
to  commit  complainant  for  not  paying  or  securing  eostsi  689. 
of  commitment  on  conncUon,  by  special  sessions,  690. 
WITNBSS, 

refusing  to  be  sworn  or  testify,  wairant  of  commitment  for,  564. 
tmnmons  to,  to  give  eyidence,  621. 
warrant  against,  refusing  to  obey  summons,  621,  2. 
subpoena  for,  622. 

oa&  to  be  administered  to,  on  complaint,  578. 
after  airest,  578, 622. 

examination  of  CMnplainanfs  witnesses,  befon  arrest,  567. 
after  arrest,  628,  4. 

lecognizattce  by,  to  gife  eyidence,  624,  5. 
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by  mnmi  witntwm,  686. 

by  witnaw,  with  funtiM.  eM. 

where  witneti  is  an  infant,  or  married  woman,  695. 

commitment  of,  for  refuting^  to  enter  bto  a  recofpisaaoe»  6fi5, 7* 

for  lefo^n;  to  enter  into  reoofniaance  with  ioretiee,  697,  S. 

commitment  ai  an  accomplice,  to  give  eTidence,  638. 

waicant  to  diechaigt  witneea  who  hat  been  committed, 

caje,  686. 
eabpoena  for,  on  appUoation  for  an  order  of  filiatioap  6^1 
betoe  q»edal 
oath  to,  691. 
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